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CHAPTER  Xm. 


INDICTMENTS,  &c. 


FQit  OFFENCES  AGAINST  PUBLIC  POLICE 

AND  ECONOMY. 


IlfDICTlfXMTS,  &C.   FOR  NOT  REPAIRIMO  HICRWAT8. 

/ 

PRELIMIVARY  NOTES,   {o) 

Of^  the  ojfhice.    At  the  offence  of  suffering  highway  to    r*^65l 
continue  unrepaired  consists  in  a  mere  nonfeasance,  to  de-  Of  tlw  <»• 
termine  in  what  cases  it  exists,  it  will  only  be  necessary  to  ^^ace^ 
enquire  what  are  considered  as  public  ways,  in  respect  of 
which  an  indictment  may  be  supported,  and  who  are  the 
parties  bound  to  repair  them. 

Ways  are  of  three  kinds,  first  a  footway,  called  in  Latin 
iter ;  secondly  a  pack  and  prime  way,  or  road  for  foot  pas- 
sengers and  horses,  termed  actus ;  and  thirdly,  a  road  for 
carriages,  horses  and  men,  which  is  denominated  via,  or 
mditus,  and  includes  both  the  former,  Co.  Lit.  56.  Hawk.  b. 
1.  c.  76.  8.  1.  The  term  way  signifies,  in  legal  acceptation, 
merely  the  surface  of  the  ground  over  which  the  king's  sub- 
jects nave  a  right  to  pass,  and  does  not  include  the*  fences  [#5661 
on  eidier  side,  2  Term.  Rep.  232,  234.  Rol.  Abr.  392.  A 
common  street  and  a  king's  highway,  though  formerly 
distinguished,  are  now  equally  public,  1  Stra.  44.     Any  of 

(a)  On  this  tubjeet,  ia  genenl,     Highwaj>*    ^  Sannd.  IST  to  16% 
^  Hawk.  b.  1.  c.  76.  per  totum.     with  notes.      Williami^  J.    Hifh^ 
.    Abr.    Highwsys,     Bttni»   J.     ways.    Dick.  J,  Hii^wsji. 
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these  roads  which  are  cqminbii  to  all  his  majesty's  subjects 
-*-whcAer  they  be  for  tKer.  use  of  carriages,  horses,  or  foot 
passengers  only,  .oc  n^hether  they  lead  directly  to  a  market, 
Or  only  from  one.  town  to  another,  or  even  from  a  hamlet, 
(4  Burr,  aoftl*;  2;.)*'may  properly  be  termed  high  or  common 
ways,  and  aiiydefault  in  those  boimd  to  repair  them,  or  ob- 
struotipns^laid  upon  them,  may  be  redressed  by  criminal 
wyoeh%\  Hawk.  b.  I.e.  76.  s.  1.     It  has  also  been  laid  down, 
- .  mat  an  open  river  may  be  termed  a  highway,  and  is  pror 
/  '.^  \  tected  by  similar  proceedings,  id.  ibid. ;  but  it  was  observed 
^ '. '  :\    by  Mr.  J.  Buller  in  3  Term.  Rep.  263.  that  a  navi^ble  river 
and  a  highway  are  perfectly  distinct,  and  that  if  a  river 
should  happen  to  be  choaked  up  with  mud,  that,  would  not 
give  the  public  a  right  to  cut  another  passage  through  the 
adjoining  lands  j  though  it  is  quite  clear,  as  observed  by  the 
same  learned  judge,  that  if  the  usual  track  of  a  highway  be- 
come impassable,  by  the  overflowing  of  a  stream  or  other- 
wise, the  adjacent  ground  will  be  open  to  passengers,  and 
so  become,  m  effect,  a  highway  until  the  removal  of  the  ob- 
struction, Doug.  746,  &c.     It  has  been  held  that  a  private 
individual    who    builds    a  street,    or    otherwise    opens    a 
thoroughfare  to  the  public,  without  erecting  any  bar  to  pre- 
serve his  right  of  stoppage^  or  even  throws  open  a  passage 
without  any  visible  mark  of  exclusion  or  prohibition  to  per- 
sons using  it,  will,  after  the  expiration  of  six  years,  be  consi- 
dered as  having  dedicated  it  to  the  public,  and  that  therefore 
it  cannot  afterwards  be  closed,  11  East,  375.  1  Campb.  260.; 
but  see  5  Taunt.  125.  4  Campb.  16.    But  this  is  merely  a 
communication  of  the  right  of  passage ;    for  the  original 
owner  retains  his  interest  in  the  soil,  with  all  trees  which 

Kow  upon  it  and  mines  which  may  be  opened  beneath  it,  2 
St.  705.  1  Burr.  143.  2  Stra.  1004.  1  Campb.  260,  notes. 
And  if  a  gate  be  originally  placed  when  the  way  was  open- 
ed, though  it  be  suffered  to  decay,  the  way  will  condnue  pri- 
vate. Burn,  J.  Highways  in  general  I.  5  Taunt.  125.  4 
Campb.  16.  Though  all  public  roads  are  highways,  a  path 
whicn  leads  only  to  a  pari  h  church,  to  the  common  fields  of 
a  town,  or  even  to  a  villa  e,  and  terminates  there,  being  in- 
tended for  the  use  of  a  p  rticular  class  of  people,  is  not  a 
highway,  and  therefore  any  neglect  to  repair  or  otner  nuisance 
affecting  it,  can  only  bc^  redressed  by  an  action  on  the  case, 
which  any  one  having  a  right  to  use  it  may  maintain,  Hawk, 
b.  I.e.*  76.  s.  1. 

At  common  law,  the  general  charge  of  repairing  all  high- 
ways lies  on  the   parishes  through  which  they  pass  ;  each 
being  liable  to  repair  the  portions  of  road  which  are  situate 
within  its  own  limits,  ilawk. b.  I.e.  76.  s.  5.     And  there- 
[^567]   forC)  if  a  particular  district  within*  it  is  expressly  exempted 
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from  liability  to  repair  new  roads  by  the  provisions  df  aroad 
act,  the  charge  must  necessarily  fall  on  the  rest  of  the  parish, 
1  T.  R.  111.  1  Ventr.  90,  183,  189.  Hawk.  b.  1.  c.  76.  s.  5. 
And  this  general  principle  of  the  liability  of  the  parish  is  so 
strong,  that  if,  by  statute,  trustees  or  other  persons  are  made 
responsible  for  the  condition  of  ways,  and  afterwards  be- 
come insolvent,  the  duty  of  the  parishioners  revives,  1  Ld. 
Raym.  725.  3  Campb.  222.  As  the  duty  is  dm>wn  upon  the 
whole  parish,  no  indictment  can  be  sustained  against  any 
particular  part  of  it,  any  more  than  against  a  private  indi«> 
vidual,  wiuiout  shewing  the  particular  grounds  by  which  the 
liabili^  is  shifted,  2  T.  R.  513.  So,  though  it  was  once  de- 
cided, contrary  to  the  older  authorities,  that  where  a  parish 
lies  within  two  counties,  the  inhabitants  of  that  part  alone  in 
which  the  decay  was  charged  should  be  indicted,  4  Burr. 
2507. ;  it  is  now  settled  that  this  circumstance  will  make  no 
difference,  and  the  whole  must  be  charged  jointly  as  if  it  lay 
within  the  same  county,  5  T.  R.  498.  and  on  the  other  hand, 
where  the  way  out  of  repair  runs  through  several  parishes,  a 
joint  indictment  against  such  parishes  is  not  sustainable,  6. 
Wentw.  409.  in  notes.  As  it  frequently  happens  that  the 
boundary  of  parishes  is  in  the  middle  of  a  highway,  so  that 
both  are  liable  to  repair  part,  in  order  to  prevent  die  diffi- 
culty which  might  arise  from  this  circumstance,  the  34  Geo. 
III.  c.  60.  enables  two  justices  to  settle  and  mark  th^ 
boundaries,  and  their  division  will  compel  both  parishes  to 
repair  the  portions  they  allot  to  each  of  them.  Where  the 
parochial  situation  of  the  road  is  altered  by  an  award  of  com- 
missioners under  an  inclosure  act,  but  the  parish  to  which  it 
orig^niEilly  belonged  continues  to  repair  it  for  a  time,  and  then 
suffers  it  to  go  to  decay,  the  inhabitants  must,  in  order  to  ex- 
onerate themselves,  prove  that  the  proper  notices  were  g^ven 
required  by  the  statute,  2  M.  &  S.  558.  The  mode  by  which 
each  parisn  is  enabled  to  keep  its  roads  in  repair  is  set  forth 
in  the  13  Geo.  III.  c.  78.  and  IS  Geo.  III.  c.  84.  which  repeal 
all  the  former  statutes  which  before  were  both  complicated 
and  numerous. 

But  though  the  parish  is  thus,  primi  facie,  liable  to  repair., 
the  burden  may  be  thrown  on  others  by  the  operation  ot  va- 
rious causes,  and  it  is  said  that  even  by  common  right  the 
occupiers  of  the  lands  adjoining  a  hipiway  are  bound  to 
cleanse  the  ditches  by  which  their  lands  are  protected.  Hawk, 
b.  I.e.  76.  s.  5.  Bac.  Abr.  Highways,  E.  Individuals  or 
corporations  may  become  bouiid  to  repair  particular  wavs  by 
inclosure  or  prescription.  The  liability  consequent  on  inc/Mttr? 
arises  from  the  right  of  die  public,  when  a  highway  is  ob- 
structed, to  go  on  the  lands  aajacent,  whether  diey  are  culti- 
vated or  barren,  2  Saund.  161.  n.  12.  Dougl.  749.  And  there- 
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fore  if  a^erson,  who  is  the  proprietor  of  open  lands  adjoin- 
r*568]  inff*  a  highway,  fences  them  in  on  both  sides  of  the  road,  he 
wUl  be  bound  to  keep  it  in  sufficient  repair ;  becausebefore  such 
i^qlosure,  when  the  road  was  in  decay,  passengers  could  avoid 
the  inconvenience  by  taking  a  circuit  through  his  grounds, 
which  opportunity  is  now  prevented,  Cro.  Car.  366.  Hawk, 
b.  1.  c.  76.  s.  6.  And  on  this  ground  it  is,  that  it  will  not 
discharge  him  from  making  the  road  sufficiendy  passable, 
that  he  keeps  it  in  as  good  repair  as  it  was  previous  to  the  in- 
'  closure.  Hawk.  b.  1.  c.  76.  s.  6.  On  this  ground  too,  if  a 
proprietor  inclose*  land  on  one  side  of  the  road  only,  and  there 
IS  an  ancient  fence  on*  the  other,  he  will  be  compelled  to  re* 
pair  the  whole  of  the  highway  lying  between  tnem,  but  if 
there  is  no  inclosure  on  die  other  side  of  long  standing,  he 
will  only  be  liable  to  amend  half  of  it,  and  will  share  the  re- 
sponsibility with  the  owner  of  the  opposite  lands,  1.  Sid.  464. 
Hawk.  b.  i.e.  76.  s.  7.  2  Saund.  by  Wms.  161.  note  12. 
And  if  the  road  be  insufficient,  any  of  the  king's  subjects  may 
justify  breaking  down  the  inclosure,  and  passing,  as  before, 
on  th,e  adjoining  land,  3  Salk.  182.  But  the  par^  liable  may 
discharge  himself  from  all  liability  by  throwing  down  the  in- 
closure by  which  it  was  thrown  upon  him.  Hawk.  b.  1.  c.  76. 
8.  6.  2.  Saund.  160,  161.  Ambl.  Kep.  295.  And  when  the 
lands  are  inclosed  by  force  of  a  legal  warrant,  as  under  an 
act  of  parliament,  no  duty  is  thrown  on  the  owner,  1  Burr. 
461.  And  when  the  course  of  a  road  is  changed  by  a  writ 
of  ad  quod  damnum,  the  inhabitants,  if  it  pass  through  the 
same  parish,  are  bound  to  repair  the  new  road,  and  not  the 
party  through  whose  lands  it  may  be  made,  unless  the  jury 
impose  such  condition  upon  him,  see  2  Saund.  161.  note  12. 
1  Burr.  465.  because  such  inhabitants  were  liable  to  repair 
die  old  way,  and  no  additional  burden  is  laid  on  them  by  the 
change  ;  but  if  the  road  be  diverted  into  a  diffierent  parish, 
the  land  owner  must  repair,  because  the  inhabitants  of  the 
district  into  which  it  is  turned  were  relieved  from  no  liabi- 
lity by  shutting  up  the  old  road,  and  the  le^slature  will  not 
impose  a  charge  upon  them  for  which  they  receive  no  reccmi- 
pense,  3  Atk.  772.  1  Burr.  465.  Hawk.  b.  I.e.  76.  s.  7. 

The  other  cause  of  shifting  the  duty  of  amending  roads 
from  the  parish  to  others  is  prescription.  A  corporation  ag- 
gpi^gate  may  be  thus  bound  by  force  merely  of  ancient  cus- 
tom, without  shewing  any  du^  as  connected  with  the  recep- 
tion of  profits  or  the  tenure  of  lands ;  because  such  a  boay, 
in  contemplation  of  law,  never  dies,  and  if  it  once  exists,  its 
liability  always  continues.  Hawk.  b.  1.  c.  76.  s.  8.  The  in* 
habitants  of  a  division  of  a  parish  may  also  by  this  means  be 
liable  to  repair,  without  any  peculiar  benefit,  2  Saund.  158^ 
d*  n-  9.    But  an  individual  cannot  be  bound  by  the  continual 
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practice  of  his  ancestors,  unless  he  receive  some  toll  or  profit,*  [*56d} 
or  holds  lands  under  such  a  tenure,  13  Co.  33.  Hawk.  b.  1. 
c.  76.  s.  8.  2  Saund.  158.  d.  n.  9.  1  M.  &  S.  435.  And 
when  the  origin  of  a  way  can  be  shewn,  the  prescription  to 
repair  it  is  necessarily  destroyed,  3  Stra.  909.  In  order  to 
subject  any  person  thus  liable  to  repair  to  a  prosecution,  the 
road  must  be  incommodious,  not  from  the  season  or  its  own 
narrowness,.but  from  the  wamt  of  sufficient  reparation,  S  Ld. 
Raym.  1169. 

Mocks  of  Prosecution, — ^There  are  three  ways  by  which  par-  Modes  of 
ties  or  districts  liable  to  repair  highways  may  be  prosecuted  for  Pi^>*c.<^ 
suffering  them  to  decay ;  by  indictment,  information,  and  the 
presentment  of  a  judge  or  justice  of  the  peace.  Of  diese,  in- 
dictment is  now  the  more  usual  course  of  proceeding.  An 
information  may,  indeed,  be  granted  in  the  discretion  of  the 
King's  Bench  on  such  a  cause,  Sir  Tho.  Ra3rm.  384,  Hawk, 
b.  1.  c.  78.  s.  34.  ante  1  vol.  But  they  will  not  give  leave  to 
file  it  when  the  way  is  not  much  used,  and  there  appears  to  be 
another  road  as  convenient  for  the  public  in  sufficient  repair. 
Indeed  they  never  allow  it  unless  in  cases  of  great  importance^ 
or  where  me  gnm^  j^^  ^^^^  heexi  guilty  of  gross  misbe* 
haviour,  in  reusing  to  find  the  bill,  ante  1  vol.  because  the 
fine  on  conviction,  on  such  a  proceeding,  cannot  be  applied  to 
Ae  repair  of  the  nuisance,  wnich  is  always  the  case  when  the 
party  is  indicted,  Bac.  Abr.  Highways  H.  The  presentment 
was  formerly  regulated  by  5  EUz.  c.  13.  s.  9.  But  now  this 
kind  of  proceeding  depends  entirely  on  13  Geo.  III.  c.  78. 
s.  24.  which  repeals  alt  previous  provisions.  That  statute 
empowers  all  justices  of  assize  of  the  counties  Palatine  of 
great  sessions  in  Wales,  and  of  the  peace  on  their  own  view, 
or  upon  information  on  oath  b^y  any  surveyor  of  the  highways, 
to  make  presentment  at  their  respective  assizes  or  -great 
sessions,  of  any  public  road  out  ot  repair  wititin  the  limits 
over  which  the  power  of  the  court  may  extend.  A  present- 
ment thus  made  has  ezactiy  the  same  effect  as  the  finding  of  a 
grand  jury  ;  and  it  has  been  held,  that  the  power  given  by  the 
16tfa  section  of  tiie  13tii  Geo«  III.  c.  78.  to  two  justices,  to  or** 
der  any  highways  to  be  widened,  extends  to  roads  repairable, 
Ts^oae  tenune,  Cowp.  648.  But  neither  tiiis  procec^lingnor 
diat  of  indictment  can  be  instituted  befere  any  other  tribunal 
than  that  in  the  jurisdiction  of  which  they  arise.  And  no 
certiorari  can  be  allowed  to  remove  them  m>m  thence  before 
traverse  and  judgment,  unless  the  duty  to  repur  be  denied : 
M^however,tni8  clause  makes  no  mention  of  die  crown,  and  as 
Ae  traverse  can  proceed  from  die  other  p^rty,  it  is  holden  that 
ibe  prosecutor,  taough  he  merely  uses  tlie  kmg's  name,  is  not 
affected  by  this  regulation ;  but  may  remove  the  proceedings 
whenever  he  thinks  fi||  and  diat  it  was  die  delay  of  the  de* 
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r#53rQl  fendants  only  against  which  the  statute  was  directed,*  Cowp. 
7B.  It  was  formerly  doubted,  whether  under  the  5th  Eliz.  c. 
IS.  8.  9.  the  fact  of  the  nuisance  could  be  traversed,  and  it 
was  thought  that,  upon  presentment,  nothing  but  the  obli- 
gation to  repair  could  be  disputed,  though  these  ideas  seem 
always  to  nave  been  unfounded,  2  Saund.  158.  n.  3.  How* 
ever,  by  13  Geo.  III.  c.  78.  s.  24.  thi6  matter  is  expressly 
settled,  and  every  defence  which  could  be  relied  on  upon  an 
indictment  will  be  equally  available  when  the  nuisance  is 
presented  by  a  judge  or  justice,  ante  10,  11,  in  notes. 
Ind'ctment  Form  of  Indictment  and  Presentment, -^st.  Against  the 
Mid  pre-  parish.  An  indictment  against  a  parish  for  not  repairing 
scntment.  niust  shew  three  things  :  that  the  road  in  question  is  a  high- 
way ;  that  it  is  situate  within  the  parish ;  and  that  it  is  out 
of  repair.  With  respect  to  the  description  of  the  road, 
though  it  is  usual  to  state  that  "  from  time  whereof  the  me- 
mory of  man  is  not  to  the  contrary,"  or  **  from  time  im- 
memorial," there  was  and  yet  is  a  certain  common  and  an- 
cient king's  highway,  it  is  now  settled  that  this  averment  of 
its  antiquity  is  unnecessary,  and  that  the  term  **  highway" 
will  suffice,  3  T.  R.  265.  2  Saund.  158.  n.  4.  and  it  has  been 
held  that  if  the  nuisance  be  laid  to  all  the  king's  subjects,  it 
is  necessarily  implied  that  the  way  wherein  it  is,  is  a  com- 
mon way  for  public  benefit,  1  Vent.  208.  Say.  168.  It 
has  been  said  that  it  is  not  requisite  to  state  whether  it  is  for 
the  use  of  carriages,  horses,  or  foot  passengers,  but  that  if  it 
be  laid  to  be  a  common  highway,  the  rest  will  be  intended, 
R.  T.  Hard.  315, 316.,  ^  Saund.  158.  n.  8.,  Trem.  201, 205., 
Cro.  Car.  266.,  1  Salk.  359.  but  as  so  'general  a  description 
would  be  improper  if  the  road  be  not  an  highway  for  all  pur- 
poses, it  is  certainly  prudent  to  insert  the  more  particular  de- 
scription, 8  East,  4.  It  is  not  necessary  in  any  case,  to  state 
the  termini  of  the  way  in  question,  for  nighways  have  no  cer- 
tain boundaries,  2  Sess.  Cas.  219.,  1  Hen.  Bla.  351.,  Andr. 
145.,  10  Mod.  382.,  Latch.  183.,  Palm.  38?.,  2  Rol.  Rep. 
412.,  1  Stra.44,  2  Saund.  158,  n.  (6.)  But  if  any  boundaries 
ve  stated,  care  must  be  taken  that  the  description  is  neither 
so  framed  as  to  exclude  the  parish  liable,  or  to  seem  repug- 
nant to  itself;  for  if  the  highway  be  described  as  between 
two  places,  both  of  them  are  necessarily  excluded,  2  Saund. 
158.  n.  (6.)  And  the  words  from  and  unto  have  botii  of 
them  an  exclusive  meaning,  2  RoL  Abr.  81.,  1  Leach,  528., 
1  Burr.  3/6.  But  the  place  in  question  must  be  shown  to 
lie  within  the  parish  which  is  indicted,  Cowp.  111.,  2  Saund. 
158.(5.)  And,  therefore,  as  the  words  /rom  andunfoare 
exclusive,  if  the  allegation  be  that  the  road  leads  from  or  to 
the  i>arish,  though  the  part  out  of  repair  is  chared  a^  situate 
within  it,  the  subsequent  averment  will  not  aid  the  defect^ 
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and  after  a  verdict  of  guilty,  judgment  will  be  arrested,  1 
Leach,  528.,  5  T.  R.513.,  4  Burr.  2090.  Hawk.  b.  1.  c.  79. 
8.*  86.,  2.  Saund.  158.  n.  (6.)  so  a  material  variance  from  the  [*57'1] 
description  in  the  indictment  will  be  fatal ;  thus  an  averment 
that  the  highway  leads  from  A.  to  C.  will  not  be  satisfied  by 
evidence  ol  a  road  leading  from  A.  to  B.,  and  communicat- 
ing by  means  of  ^  cross  road,  6  Esp.  R.  136.  But  an  in- 
dictment describing  the  way  as  leading  from  a  hamlet  in  the 
parish  indicted  is  good,  because  the  road  may  well  pass 
through  other  parts  of  the  same  district,  4  Burr.  2090.  And 
to  describe  the  road  as  leading  from  a  hamlet  is  sufficient, 
though  it  was  formerly  thought  it  must  be  shown  that  it  led 
from  one  town  to  anotner,  id.  ibid. 

The  indictment  must  also  expressly  show  that  the  way  is 
in  bad  repair,  and  an  allegation  that  it  is  narrow  and  muddy 
will  not  suffice,  2  Ld.  Raym.  1169.  see  And.  234.  ■  It  seems 
doubtful  how  far  it  is  necessary  to  state  the  extent  of  the 
nuisance,  by  showing  how  many  feet  in  length  and  in  breadth 
are  out  of  repair ;  as  some  autnorities  assert  that  it  is  requi- 
site, Cro.  Jac.  324.,  2  Rol.  Ab.  80,  81.,  R.  T.  Hardw.  105,  . 
106,  316.,  Hawk.  b.  1.  c.  76.  s.  88.  and  others  are  expressly 
against  it.  Say.  167,  301,  98.  But  as  the  reason  assigned 
for  its  insertion  is  that  the  court  may  be  able  to  judge  with 
certainty  of  the  fine  which  they  ought  to  impose,  and  as  they 
do  not  at  present  estimate  the  sentence  from  the  formal  state- 
ment on  Uie  record,  it  seems  to  be  the  better  opinion  that  it 
might  be  omitted ;  2  Saund.  158.  n.  (7.)  though  it  is  certain- 
ly most  prudent  to  introduce  it,  especially  as  the  allegation 
as  to  the  extent  need  not  be  proved  precisely  as  alledged. 
Where  the  road  lies  in  two  parishes,  an  indictment  against 
one  of  them  for  not  repairing  one  side  of  a  road  must  state 
that  each  parish  was  liable  to  repair  ad  medium  filum  viae, 
and  not  merely  that  a  certain  part  of  the  way  of  a  particular 
breadth  was  out  of  repair,  and  that  the  parties  indicted  were 
bound  to  amend  it,  Peake  Rep.  219.  6  Wentw.  409.  in  notes^ 

When  the  indictment  is  agamst  an  individual^  or  a  townships 
or  class  o/personSy  not  of  common  right  bound  to  repair,  the 
mode  in  wnich  the  defendant  became  liable  must  be  stated, 
5  Burr.  2700.  A  subdivision  of  a  parish  can  only  be  liable 
b^  custom,  prescription,  or  legislative  provision,  and  an  in- 
dictment against  the  inhabitants  of  it  must  show  specially  the 
liability  of  the  inhabitants  to  repair,  5  Burr.  2700.,  2  T.  R. 
513.,  Andr.  256.  and  where  a  party  is  indicted  for  not  repair- 
ing pavement  before  his  house,  his  liability  to  repair  must  be 
shown,  2  Ld.  Raym.  922.  But  if  an  individual  be  bound  to 
amend  a  road  by  reason  of  holding  certain  estates  in  fee  simple, 
it  is  sufficient  to  aver  that  he  is  liable  by  reason  of  the  tenure 
of  his  lands,  without  adding  ^*  as  he  and  all  those  who  held  the 
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r*572l    ^^  lands  for  the  time  being,  from  time  whereof*  the  memo- 
ry of  man  is  not  to  the  contrary,  were  used  to  do  ;"  for  a 
prescripUcm  is  necessarily  implied  in  the  estate  of  inheritance 
which  he  possesses,  Co.  Ent.  358.,  Keilw.  52.  pi.  4.  Hawk, 
b.  1.  c.  76.  s.  8.    But  where  the  duty  arises  from  inhabitancy 
alone,  it  is  necessary  to  state  the  usage,  Keilw.  52.  2  Sauna. 
158.  n.  9.     And  although  Styles,  400,  seems  at  first  to  op- 
pose this  proposition,  it  appears  from  the  construction  put 
on  it  in  2  aaund.  158.  n.  9.  to  be  in  reality  in  its  favour ;  for 
there  the  indictment  stated  that  the  party  was  bound  to  repair 
by  reason  of  his  tenements^  and  was  quashed  only  because 
the  word  tenure  was  not  inserted.    And  it  seems  to  be  suf- 
ficient to  state  the  liability  rations  tenura  terra  without  add- 
ing suWy  though  it  has  been  thought  otherwise ;  because  the 
court  will  intend  the  tenure  to  be  such  as  will  make  the  de- 
fendant chargeable,  2  Saund.  158.  n.  9.,  1  Ventr.  331.,  1 
Stra.  187.    But  the  terms  rations  tenures  should  be  adhered 
to,  and  no  others,  however  similar  their  import  may  appear, 
substituted  in  their  room  ;  for  the  insertion  of  ownership  and 
proprietorship  was  holden  insufficient  to  excuse  the  omission, . 
1  M.  and  S.  435.,  Styles  400.     Agreeably  to  the  distinction 
between  a  duty  to  repair  arising;  from  tenure,  and  that  which 
results  only  from  inhabitancy,  it  has  been  holden  that  where 
the  inhabitants  of  a  division  of  a  parish,  as  a  district,  township^ 
or  handet,  are  indicted  for  not  repairing,  it  is  not  sufficient 
to  aver  that  frx>m  time  immemorial  they  ought  to  repair  and 
amend  it,  but  it  ought  to  be  stated  that  me  inhabitants  of 
such  district,  from  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  have  used  and  been  accustomed,  and  of  right, 
ought  so  to  do ;  because  the  obligation  does  not  exist  at 
common  law,  but  must  arise  from  custom  or  prescription, 
which  should  be  stated  on  the  record,  2  Saund.  158.  n.  9.,  5 
Burr.  2700.,  2  T.  R.  11.  see  forms  of  indictment  against  a 
district  or  township,  post  19  to  23.     And  in  general,  where 
a  district  less  than  a  parish  is  indicted,  it  must  be  expressly 
shown  how  the  duty  arises,  2  T.  R.  513.,  Andr.  2T6.,  2 
Saund.  158.  n.  9. 
Ylea%  Plea.    The  case  of  highwap  is  almost  the  only  instance 

in  which  the  merits  of  a  criminal  charge  may  not  always  be 
investi^ted  under  the  general  issue.  When  the  obligation 
to  repair  is  admitted,  and  the  fact  of  the  bad  state  of  the 
road  is  alone  disputed,  there  can,  of  course,  be  no  other  plea 
than  not  guilty.  But  it  is  where  the  defence  is  rested  on  a 
denial  of  die  babilil^  to  amend,  that  the  question  as  to  the 
form  of  pleading  arises.  When  this  is  the  case,  it  is  settled 
that  if  the  defendants  are  those^  who  of  common  right  ouftht 
to  repair,  as  the  parish  at  large,  tiiey  cannot  throw  the  liability 
from  tiiemselves  upon  any  omers  by  pleading  the  general  issue. 
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but  must  State  the  liability  of  the  other  parties  in  a*  special    r*5f3] 
plea,  ante  1  vol.  473,474.,  1  Mod.  112.,  12  East,  192.,  13  East, 
95.,  Hawk.  b.  1.  c.  76.  s.  9.,  1  Ld.  Raym.  725.,  2  Saund.  159. 
n.  10.,  1  T.  R.  111.     But  this  rule  does  not  apply  where  the 
duty  is  transferred  by  a  public  act  of  parliament,  of  which  all 
are  supposed  to  take  cognizance,  3  Campb.  222.     And  the 
parish  may  give  in  evidence  under  the  general  issue  that  the 
way  is  not  public,  ante  1  vol.  473,  474.  and,  in  order  to  con- 
duce to  diat  point,  may  show  that  private  individuals  have 
been  accustomed  to  repair  it,  2  M.  and  S.  262.     And  by  a 
special  plea,  the  parish  may  rebut  the  primS  facie  obligation  to 
repair,  and  show  that  others  are  liable.  Thus  where  the  parties 
really  bound  have  been  already  convicted  of  suffering  the  same 
road  to  be  out  of  repair,  the  defendants  may  plead  the  con- 
viction, setting  out  the  record  and  averring  tht  ideiltity  of 
the  way  in  respect  of  which  they  are  indicted.  Sir  Tho. 
Raym,  385.,  Trem.  P.  C.  206.     Where,  on  the  other  hand, 
the  defendants  are  charged  as  bound  to  repair  from  custom, 
prescription,  or  tenure,  diey  may  under  the  general  issue  ne- 
gative the  duty  thus  alledged,  and  throw  the  burden  on  the 
parish,  or  even  on  a  particular  individual  or  district,  Comb. 
396.,  1  Stra.  181,  2,  3.     2  Saund.  159.  b.  n.  10.     And  the 
reason  of  this  distinction  is,  that  the  prosecutor  must,  in  or- 
der to  support  his  charge,  prove  the  defendants  to  be  thus 
chargeable,  and  therefore  they  are  at  liberty  to  disprove  it  by 
opposite  evidence,  2  Saund.   158.  n,  10.  ante  1  vol.  473,  4. 
When  different  subdivisions  of  a  parish  have  immemorisdly 
repaired  the  highways  within  their  respective  limits,  and  the 
parish  at  large  is  indicted,  this  prescription  must  be  pleaded, 
because  if,  on  verdict  of  guilty  or  default,  judgment  be  given 
against  the  parish,  the  judgment  may  afterwards  be  given  as 
evidence  of  the  liability  of  the  whole  parish  to  repair,  Peake, 
N.  P.  219.    But  the  effect  of  this  presumption  may  be  avoid- 
ed, if  the  districts  in  which  the  road  in  bad  repair  did  not  lie 
can  show  that  they  were  not  aware  of  the  proceedings,  and  that 
the  defencp  was  conducted  without  their  knowledge  or  concur- 
rence; in  which  case  the  court  will  consider  the  indictment  as  in 
reality  against  the  division  alone  where  the  nuisance  existed, 
and  will  permit  the  other  divisions  to  plead  the  prescription 
to  any  subsequent  prosecution  against  the  parish  at  large, 
Dougl.  421.,  2  Saund.  159.  b.  n.  10.     The  form  of  the  plea  in 
such  a  case  is  given,  ante  1  vol.  475,  6.  as  extracted  irom  2 
Saund.  159.  b.  n.  10.  see  also  post.         .     On  this  plea,  issue 
will  be  joined,  and,  if  the  prescription  be  proved,  the  parish 
will  receive  an  acquittal,  2  Saund.  159.  b.  n  .10. 

JEvery  special  plea  must  not  only  deny  that  the  defendant 
is  bound  to  repair,  but  must  state  on  whom  the  obligation 
lies  and  from  whence  it  arises,  1  Sid.  140.,  Carth.  213.,  2 

Crim.  Law.  vol.  hi,  b 


12  INDICTMENTS,  &C.  TOR  NOT  REPAIRING 

r#^jf4'i  Saund.  159.  n."^  10.  And  even  where  a  special  plea  is  un- 
necessary, and  the  whole  defence  might  be  given  in  evi- 
'  dence  under  the  general  issue,  if  the  defendant  will  unneces- 
sarily plead  specially  that  he  is  not  bound  to  amend,  he  must 
go  further,  and  state  in  whom  the  duty  exists,  id.  ibid.  And 
it  will  be  necessary  to  traverse  the  obligation  which  the  in- 
dictment alleges,  2  Saund.  159.  n.  10.  But  where  a  parish 
is  indicted  for  not  repairing  a  highway  which  they  are  bound 
of  common  right  to  preserve,  they  ought  not  to  traverse  their 
own  obligation  to  repair,  but  merely  show  the  liability  to  be 
thrown  on  others  ;  for  it  is  in  this  case  a  traverse  of  a  matter 
of  law,  and  as  such,  though  often  inserted,  is  demurrable, 
and  should  always  be  omitted,  1  Saund.  23,  n.  5.,  2  Saund. 
159.  n.  10. 

tteplicft-         Replications^  &?c.  If  the  plea  of  the  parish  improperly  con- 

tions.  elude  with  a  traverse,  the  replication  ought  not  to  take  issue 
upon  it,  but  on  the  liability  of  the  parties  to  whom  the  duty 
is  endeavoured  to  be  transferred,  2  Lev.  112.,  1  Saund.  23.  n. 
5.  If  the  plea  conclude  to  the  country,  the  similiter  may  be 
immediately  added,  ^^  and  A.  B.  who  prosecutes  for  our 
Lord  the  king  doth  the  like."  See  1  vol.  478..  The  proceed- 
ings may,  at  any  time,  be  stayed  on  affidavit,  and  the  certifi- 
cate of  two  justices  that  the  road  in  question  is  now  in  a  good 
state  of  repair,  and  is  likely  so  to  continue,  3  Smith,  STS. 
1  Bla.  Rep.  602,  295.  But  the  affidavits  must  expressly 
state  the  probable  continuance  of  the  repair,  3  Smiui,  ^T^^ 
and  the  prosecutor's  cost  must  be  paid  up  to  the  time  when 
the  defendant  makes  his  submission,  1  Bla.  Rep.  602,  ante  1 
vol.  691,  &c. 

Of  a  view.  ^f  ^  ^^^w«  It  may  frequently  be  requisite  on  the  part 
either  of  the  prosecutor  or  defendant,  that  the  jury  should 
*  have  a  view  of  the  place  indicted.  This  cannot,  it  seems, 
be  granted  by  the  judges  at  the  assizes,  1  Sess.  Cas.  180.  2 
Barnard,  214.  1  vol.  378,  483,  but  may  be  obtained  by  re- 
moving the  proceedings  into  the  king's  bench  by  certiorari, 
which  will,  on  proper  affidavits,  be  granted.  W^  have  al- 
ready seen  that  the  forms  on  this  occasion  will  be,  in  general, 
similar  to  those  which  are  observed  in  civil  proceedings,  1 
vol.  483. 

NeV  triaL  New  Trial.  Although  the  trial  of  a  prosecution  for  not 
repairing  highways  is,  in  general,  a  mere  contest  respecting 
a  civil  liability,  as  the  proceedings  are  in  form  criminal,  the 
Court,  after  verdict  for  the  defendant,  will  not  grant  a  new 
trial ;  but,  if  the  nuisance  in  question  continues,  the  conti- 
nuance will  form  a  distinct  offence,  for  which  he  may  be  again 
indicted,  6  East,  315.  ante  1  vol.  657. 

Judgment.  "Judgment.  As  the  object  of  this  prosecution  is  not  the 
punishment  of  the  defendant,  but  the  repair  of  the  highway, 
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it  is  not  indispensably"^  requisite  that  he  should  be  in  personal  r*S7S} 
attendance  at  the  time  judgment  is  pronounced  upon  him, 
and  where  a  district  is  indicted,  this  is  of  course  impossible. 
1  Salk.  55^  6.  Hawk.  b.  2.  c.  48.  s.  17. 1  vol.  695,  6.  Where 
an  individual  has  been  found  guilty,  he  may  obtain  a  rule  to 
show  cause  why  his  personal  appearance  may  not  be  excus* 
ed,  on  his  agent's  engaging  to  pay  such  fine  as  the  court  may 
assess ;  and  if  the  prosecutor  acquiesce,  or  no  sufficient 
reason  to  the  contrary  is  shown,  the  court  will  make  the  rule 
absolute,  and  give  the  judgment  in  the  defendant's  absence, 
1  vol.  696.  The  judgment  against  the  defendants  usually 
is,  that  they  should  pay  st  fine  and  repair  the  nuisance,  Bro. 
Abr.  Nuisance  49.  8  T.  R.  142,  3.  But  if  a  justice  of  the 
peace  grant  a  certificate  that  the  road  is  now  in  good  condi* 
tion,  the  court  will  merely  assess  a  small  fine,  as  6^ .  Bd.  or 
13s.4d.  13  East,  164.  3  Smith,  575.  6  T.  R.  635.  And  if  the 
certificate  state  that  the  way  has  since  been  diverted  by  the 
order  of  two  justices,  and  that  so  much  of  the  old  way  as  is 
retained  is  in  repair,  the  sentence  will  only  be  passed- for  the 
nominal  penalty,  13  East,  166,  7.  And,  uierefbre,  to  give  a 
false  certificate  is  an  indictable  offence,  as  obstructing  the 
course  of  justice,  and  may  be  the  subject  of  a  conspiracy  be* 
tween  the  magistrates  and  the  persons  who  procured  their 
assistance,  6  T.  R.  619.  Williams,  J.  Highways  XII.  The 
fine  is  not  to  be  returned  into  the  exchequer,  but  paid  to  such 
person  as  the  court  shall  order,  and  applied  to  uie  repair  of 
the  road  in  question.  And  if,  after  the  conviction  of  a  parish, 
the  fine  assessed  be  levied  on  individual  inhabitants,  those 
persons  may  complaun  at  the  special  sessions,  and  the  jus-^ 
tices  there  assembled  are  to  cause  a  rate  to  be  made,  reim* 
bursing  them  for  the  money  they  have  expended,  13  Geo. 
III.  c.  78.  s.  47.  But  justice  will  not  be  satisfied  with  a  pay- 
ment of  the  fine,  for  a  distringas  will  be  issued  in  infini- 
tum, until  the  road  is  put  in  a  state  of  sufficient  repair,  1 
Salk.  359.  6  Mod.  163. 

Costs.  It  is  enacted  by  13  Geo.  III.  c.  78.  s.  64.  that  it  Costs, 
shall  be  lawful  for  the  court,  before  whom  any  indictment  or 
presentment  shall  be  tried  for  not  repairing  highways,  to 
award  costs  to  the  prosecutor,  to  be  paid  by  the  defendants,  if 
it  appear  to  the  court  that  the  defence  was  frivolous,  or  to  the 
defendants,  to  be  paid  by  the  prosecutor,  if  the  court  shall 
think  that  the  prosecution  was  vexatious,  ante  1  Vol.  Un- 
der this  clause,  the  application  must  be  made  to  the  judge 
who  tries  the  indictment,  and,  if  this  be  omitted,  the  king's 
bench  will  not  afterwards  interfere.  5  T.  R.  272.  But  no 
precise  form  of  certificate  seems  to  be  necessary,  and  if  it  be 
stated  on  the  back  of  the  record  that  the  defence  was  fri- 
volous, this  will  suffice,  without  proceeding  to  award*  costs   [*576] 
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to  the  prosecutor,  6  T.  R.  344.  If  a  surveyor  of  a  parish 
conduct  or  defend  a  proceeding  in  its  name,  and  with  its  con- 
currence, he  may  charge  the  sums  in  his  account,  which  he 
has  been  obliged  to  disburse,  13  Geo.  III.  c.  78.  s.  65.  And 
it  has  been  holden  that  if  a  justice  of  the  peace  indict  for  a 
road  being  out  of  repair,  and  the  defendant  removes  the  pro- 
ceeding^ by  certiorari,  the  magistrate  will  be  entitled  to  his 
costs  under  5  and  6  W.  and  M.  c.  11.  s.  3.  as  a  party  griev- 
ed by  the  nuisance,  5  T.  R.  33. 


INDICTMENTS,  &c.  FOR  NOT  REPAIRING 

HIGHWAYS. 

In<)ict-  Surry  to  wit*    The  jurors  for  our  lord  the  king,  upon 

m.  i».  a-     their  oath,  present,  that  on,  &c.  {b)  there  was,   and  from 

fabitente*"  ^^^^^^  hitherto   there   hath  been,  and  still  is,  (c)  a  certdn 

of  parish    common  and  public  king^s  highway  (d)  leading  from  A.  in 

for  not  re-  the  county  of  S.  towards  and  unto  B.  in  the  same  county  {e) 

pairing   a  f^,.  ^11  the  liege  subjects  of  our  said  lord  the  king  to  go,  re- 

hiShway.    turn,  pass,  and  repass,  ride,  and  labour,  with  their  horses, 

(a)  coaches,  {/)  C'..rts,  and  carriages,  in  and  along  the  same,  at 

their  free  will,  and  pleasure,  and  {g)  that  a  certain  part  of  the 

same  common  and  public  highway  situate,  lying,  and  being  in 

[*577]    the  parish  of  G.  in  the  county  of  Surry  aforesaid,*  extending 

from  a  certain  place  called  —  to  a  certain  bridge  called 


(a)  See  other  precedents  against 
a  parish,  Cro.  C.  C.  (8  Ed.)  307, 
8,  9,  320.  4  Wentw.  162,  170, 
174^  179,  184.  6  Wentw.  406.  to 
410.  4  Burr.  2090.  SUrkie,  667 
to  672.  and  the  ^neral  notes, 
ante  565  to  576. 

(b)  This  should  be  some  day 
when  the  highway  was  first  out  of 
repair,  but  me  precise  day  is  not 
material. 

(c)  The  allegfation  in  the  older 
pirecedents  was  thus,  **  that  there 
now  is,  and  from  time  whereof  the 
memory  of  man  is  not  to  the  contra- 
ry, there  was  a  certain,  &c.*'  but 
this  allegation  is  unnecessary  and 
injudicious,  ante  570.  and  see  Cro. 
C.  G.  8th  £d.  321.  Sometimes  the 
form  runs,  '*  tliat  long  before  and  at 
the  time  of  the  commencement  of 
the  nuisance  hereioafler  mentioned* 


there  was  and  of  rig-ht  ought  to  have 
been,  and  still  of  right  ought  to  be» 
a  certain  common,  &c.*' 

(d)  The  term  «  highway**  would 
suffice,  ante  570.  3  T.  R.  265.  2 
Saund.  158,  n.  4. 

(e)  It  does  not  seem  to  be  neces- 
sary, though  usual,  to  state  the  ter- 
mini, ante  570.  but  see  forms  of  stat- 
ing them,  Cro.  C.  C.  8th  Ed.  307,  8, 
321. 

(/)  The  word  **coachet^*  isusu* 
ally  inserted,  though  they  came  into 
use  long  since  time  of  legal  memory. 
Chitty  App.  Law  118.  If  the  indict- 
ment  state  that  the  way  was  imme- 
morial, it  would  be  prudent  to  omit 
the  word  •*  coaches.*' 

(^)  It  is  not  necessary  that  the 
indictment  should  contain  the  state- 
ment of  a  further  presentment. 
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(A)  and  containing  in  length,  divers,  to  wit,  one  hun- 
dred and  twenty  yards,  and  in  breadth,  divers,  to  wit,  fifteen 
feet,  (i)  on  the  said,  &c.  {k)  was,  and  from  thence  until  the 
day  of  the  taking  of  this  inquisition  at  the  said  parish  of, 
&c.  hath  been  and  still  is  very  ruinous,  miiy,  deep,  broken, 
and  in  great  decay,  for  want  of  due  and  needful  and  necessary 
reparation  and  amendment  of  the  same,  so  that  the  liege 
subjects  of  our  said  lord  the  now  king,  in  and  along  the 
same  way,  with  their  horses,  coaches,  carts,  and  carriages, 
could  not,  during  the  time  aforesaid,  nor  yet  can,  go,  return, 
pass,  repass,  ride,  and  labour,  without  great  danger  of  their 
lives,  and  the  loss  of  their  goods,  to  the  great  damage  and 
common  nuisance  of  all  the  liege  subjects  of  our  said  lord 
the  king,  in  and  along  the  same  way,  going,  returning,  pass- 
ing, repassing,  tiding,  and  labouring,  and  against  the  peace 
of  our  said  lord  the  king,  his  crown  and  dignity,  and  that  (/) 
the  inhabitants  of  the  said  parish  of  G.  in  the  said  county  of 
Surry,  the  said  common  and  public  king's  highway,  so  being 
ruinous  and  in  decay  as  aforesaid,  during  all  the  time  afore- 
said, of  right  ought  to  have  repaired  and  amended,  and  still 
of  right  ought  to  repair  and  amend,  when  and  as  often  as  it 
should,  or  shall,  or  may,  be  necessary. 

[When  there  is  any  doubt  as  to  the  termini  of  the  road,  or  Second 
any  other  part  of  the  facts,  then  counts  may  be  added,  vary-  co»i«^^ 
ing  the  description  as  in  4  Wentw.  170,  1,  and  in  that  case  it 
may  be  prudent  to  add  a  general  count,  omitting  any  state- 
ment of  the  termini,  either  of  the  road  or  of  the  parts  out  of 
repair,  and  merely  stating  that  there  was  a  highway  in  the 
parish,  and  that  the  saiye,  being  of  such  a  length  and  breadth, 
was  out  of  repair.] 

[Precedents  of  uiese  presentments  are  given  ante  9  and  10.  present- 

The  forms  are  in  a  great  measure  prescribed  by  13  Geo.  III.  pent  of  a 

c.  78.  8.  24.  and  schedule  No.  32.     Sec  also  other  precedents  1"^?®    ^ 

referred  to  m  the  notes.]  ^^^Sjace 

^^^^^_^^__^^__^^^^_^__^___^^^^^^^^^^^^^^^^^^^^^^  of  a  Jii^- 
""^■^■^■"^■"'""""""'""""■"'"^"■"■"~'^'~"""""*"""— ~— ~~~-''"~""~-"  way  being 

out  of  re- 

(i)  It  does  not  seem  to  be  abso-  P«f»  ^d 
lutehr  necessary  to  state  the  length  obligation 
and  breadth,  see  ante  571.  but  it  is  of  pariMi 
prudent  to  state  them,  ante  571.  see  to  repair, 
forms,  Cro.  C.  C.  8th  Ed.  307,  308,  under    13 

Geo.m.c. 

78. 


(A)  It  is  usual  though  unnecessary 
to  state  the  termini  of  the  part  of  the 
road  out  of  repair,  ante  570.  1.  Bee 
forms  which  state  it,  Cro.  C.  C.  8  Ed. 
308, 309,321. 4  Wentw.  162, 171, 179, 
184.  6  Went.  406.  and  forms  which 
do  not  contain  the  statement,  Cro. 
C.  C.  8  Ed.  307.  4  Went.  170,  175. 
2  Starkie,  667.  The  form  of  pre- 
sentment given  in  13  Geo.  III.  c.  78. 
contains  the  termini,  and^erefbre 
it  may  be  advisable  in  general  to 
slate  them  when  they  can  be  readily 
ascertained. 


321. 
(k)  The  day  first  named. 

(I)  The  introduction  of  this  allega- 
tion, with  a  further  presentment,  is 
unnecessary,  and  the  indictment  may 
be,  and  that  «  the  inhabitants,'*  &c. 
as  in  this  form. 


16,  INDfCTMENTS,  8tC.  FOR 

[*578]       That*  long  before  and  at  the  time  of  the  commencement  of 
Por  notre-  the  nuisance  hereinafter  mentioned,  there  was,  and  of  right 
pwi  of  *    ought  to  have  been,  and  still  is,  and  of  right  ought  to  be,  a 
highway     certain  common  and  public  king^s  highway,  leading  from  that 
situate  in  a  part  of  the  parish  oi  St.  A.  the  less,  in  the  city  of  B.  and 
which  lies  ^^^'^^  ^^  *^  same  city,  which  lies  near  to  a  certain  place 
in  two        then  called  the  lime  kilns,  unto  a  certain   pi^f^e  called  and 
counties,    known  by  the  name  of  D.  square,  in  that  part  of  the  parish 
againstthe  of  C.  which  lies  in  the  county  of  G.  for  all  the  liege  subjects 
rish/(m^  of  our  said  lord  the  king,  with  their  horses,  coaches,  carts, 
and  other  carriages,  to  go,  return,  pass,  repass,  ride,  and 
labour,  at  their  will  and  pleasure ;  and  that  a  great  part  of 
the  said  parish  of  C.  is  situate  in  the  city  of  B.  and  county 
of  the  same  city,  and  the  residue  of  the  same  parish  is  situate 
in  the  said  county  of  G.  and  that  a  certain  part  of  the  said 
king's  common  highway,  situate,  lying,  and  being  in  that 
part  of  the  said  parish  of  C.  which  lies  in  the  said  county  of 
G.  commencing  opposite  to  a  certain  public  house,  called  and 
Inown  by  the  name  and  sign  of,  &c.  situate  in  that  part   of 
the  said  parish  of  C.  which  lies  in  the  said  county  of  G.  near 
to  a  certain  place  called  K.  and  extending  towards  D.  square 
aforesaid,  and  containing  in  length  one  thousand  and  five 
hundred  feet,  and  in  breadth  fourteen  feet,  on,  &c.  and  con- 
tinually afterwards,  until  the  day  of  the  taking  of  this  inqui* 
sition,  fit  that  part  of  the  said  parish  of  C.  which  lies  in  the 
said  county  of  G.  was  and  yet  is  very  ruinous,  miry,  deep, 
broken,  and  in  great  decay,  for  want  of  due  reparation  and 
aimendment  of  the  same,  so  that  the  liege  subjects  of  our 
said  lord  the  king,  in  and  through  the  same  part  of  the  said 
way,   so  as  aforesaid    being  in   decay,  witn  their   horses, 
/        coaches,  carts,  and  other  carriages,  could  not,  during  the 
time  last  aforesaid,  nor  yet  can  go,  return,  pass,  repass, 
ride,  and  labour,  as  they  ought  and  were  wont  to  do,  with* 
out  great  danger  of  their  lives,  and  the  loss  of  their  goods,  to 
the  great  damage  and  common  nuisance  of  all  the  liege  sub- 
jects of  our  said  lord  the  king,  in  and  through  the  same  way, 
going,  returning,  passing,  repassing,  riding,  and  labouring, 
and  against  the  peace  of  our  said  lord  the  king,  his  crown 
and  dignity ;  and  that  the  inhabitants  of  the  said  parish  of 
C.  in  the  city  of  B.  and  county  of  the  same  city,  and  the  in- 
habitants of  the  same  parish  of  C.  in  the  said  county  of  G. 
the  said  common  and  public  king's  highway  so  being  ruinous 


(m)    The    indictment   must    be  repur.    5  T.  R.  498.    The  form  in 

against  the  whole  parish,  and  not  Cro.  C.  C.  8th  Ed.  320,  1.  is  defcc- 

against  that  part  only  which  lies  in  tive.    This  is  framed  according  to 

the  county  imere  the  way  is  out  of  the  suggestions  in  5  T.  R.  506. 
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and  in  decay  as  aforesaid,  during  all  the  time  aforesaid.*    [*57'9] 
ought  to  have  repaired  and  amended,  and  still  of  right  ought 
to  repair  and  amend,  when  and  as  often  as  it  should  or  shall 
or  may  be  necessary. 

That  on,  &c.  and  during  all  the  time  hereinafter  mention-  Indict- 
ed, there  was  and  still  is  a  certain  common  and  ancient  ™^"^^  *" 
lung's  highway,  leading  from  the  town  of  M.  in  the  county  riSifor  not  ' 
of  N.  unto  the  town  of  C.  in  the  county  of  D.  used  for  all  repairing 
the  liege  subjects  of  our  said  lord  the  king  and  his  prede-  three  dis- 
cessors,  5^ith  their  horses,  coaches,  carts,  and  carriages,  to  ^r^^  j^^ 
go,  return,  pass,  ride,  and  labour,   at  their  free   will  and  ^^y.  (n) 
pleasure,  and  that  a  certain  part  of  the  said  king's  common 
highway,  situate,  lying,  and  being  within  the  parish  of  H. 
in  the  county  of  D.  beginning  at  a  brook  called  S.  B.  and  so 
continuing  towards  the  said  town  of  C.  for  the  length  of  one 
hundred  and  ninety  eight  yards,  and  containing  one  hundred 
and  ninety  eight  yards  in  length,  and  ten  yards  in  breadth, 
and  a  certain  other  part  of  the  said  king's  highway,  situate 
within  the  said  parish  of  H.  beginning  twenty  two  yards 
southward  from  the  sixth  milestone,  leading  from  M.  to  C. 
and  so  continuing  towards  the  said  town  of  C.  and  contain- 
ing three  hundred  and  seventy  four  yards  in  length,  and  ten 
yards  in  breadth,  and  also  a  certain  other  part  of  the  said 
king's  highway,  situate  within  the  said  parish  of  H.  begin- 
ning at  one  hundred  and  eigh^  yards  northward,  from  a 
bridge  called  D.  L.  bridge,  and  so  continuing  towards  the 
said  town  of  C.  for  the  length  of  one  hundred  and  thirty 
two  yards,  and  containing  one  hundred  and  thirty  two  yards 
in  length,  and  ten  yards  in  breadth,  on,  &c.  and  continually 
afterwards,  until  the  day  of  taking  this  inquisition  at  the  said 
parish  of  H.  were  and  yet  are  very  ruinous,   miry,  deep, 
broken,  and  in  great  decay,  for  want  of  due  reparation  and 
amendment  of  the  same,  so  that  the  liege  subjects  of  our 
«aid  lord  the  king,  passing  and  travelling  through  the  same 
way,  with  their  horses,  coaches,  carts,  and  carriages,  could 
not,  during  the  time  aforesaid,  nor  yet  can  go,  return,  pass, 
ride,  and  labour,  without  great  danger  of  their  lives,  and 
the  loss  of  their  goods,  to  the  great  damage  and  common 
nuisance  of  all  the  liege  subjects  of  our  said  lord  the  king, 
passing   through  that  way,  and  against  the  peace,  &c.  and 
that  the  inhabitants  of  the  said  parish  of  H.  the  said  parts 
of  the  said  highway,  so  as  aforesaid  being  in  decay,  ought 
to  repair  and  amend,  when  and  as  often  as  the  same  shall  be 
necessary. 


[a]    See  the  two  last  precedents     te  565.  to  576, 
and  notesy  and  the  general  note  an- 
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pack  and 
prime 
way.  (o) 


[Commencement  as  ante  576.]  That  on,  &c.  there  was, 
and  from  thence  hitherto  there  hath  been  and  still  is,  a  cer- 
[*580]  tain  common*  and  ancient  pack  and  prime  way,  (p)  leading 
Anunstin-  from  the  village  of  L.  in  the  county  of  S.  to  the  village  of  D. 
of  Miih  ^^  ^^  same  county,  for  all  the  liege  subjects  of  our  lord  the 
for  not  re-  ^^^g  ^^^  ^^^  ancestors,  on  horseback  and  on  foot,  to  go,  re- 
pairing an  turn,  pass,  repass,  ride,  labour,  and  drive  their  cattle  at  their 
uicient  fj-ee  will  and  pleasure  ;  and  that  a  certain  part  of  the  same 
^cTww,  po^wion  pacJt  a^d  prime  way,  situate,  lying,  and  being  with- 
called  a  '  in  the  parish  of  G.  in  the  county  aforesaid,  containing  in 
length  three  hundred  yards,  and  in  breadth  five  yards,  on, 
&c.  and  continually  afterwards,  unulthe  day  of  the  taking  this 
inquisition,  at,  &c.  was,  and  yet  is  very  ruinous,  miry,  deep, 
broken,  and  in  great  decay,  for  want  of  due  reparation  and 
amendment  of  the  same,  so  that  the  liege  subjects  of  our  said 
lord  the  king  in  and  by  the  same  way,  with  their  horses  and 
cattle,  could  not,  during  the  time  aforesaid,  nor  yet  can,  go, 
return,  pass,  repass,  ride,  and  labour,  as  they  ought  and  were 
wont  to  do,  without  great  danger  of  their  lives,  and  the  loss 
of  their  goods,  to  the  great  damage  and  common  nuisance 
of  all  the  liege  subjects  of  our  said  lord  the  king,  through  the 
same  way  going,  returning,  passing,  repassing,  riding,  and 
labouring,  and  against  the  peace,  &c.  And  that  the  inhabi- 
tants of  die  said  parish  of  G.  in  the  county  aforesaid,  the 
same  common  pack  and  prime  way,  so  as  aforesaid  being  in 
decay,  ought  to  repair  and  amend,  when  and  so  often  as  it 
should  or  shall  be  necessary. 

That  on,  &c.  and  long  before,  there  was,  and  from  thence- 
puticular  forth  continually  hitherto  there  hath  been  and  still  is,  a  cer- 
division  of  ^\^  common  king's  highway,  leading  from  H.  in  the  west 
for^  re-  "ding  of  the  county  of  Y.  towards  and  unto  H.  in  the  west 
pairing  an  riding  aforesaid,  used  for  all  the  liege  subjects  of  our  said 
nieiiway.  lord  die  king,  to  go,  return,  pass,  and  repass,  on  foot  and 
f'J  horseback,  and  widi  cattle,  carts,  and  carriages,  at  their  will 

and  pleasure,  and  that  a  certain  part  of  the  said  common 
^flng's  highway,  situate,  and  being  in  that  part  of  L.  which  lies 
within  the  constablery  of  Q.  in  the  parish  of  A.  in  the  riding 
aforesaid,  beginning  at  M.  in  the  parish  aforesaid,  in  the  rid- 
ing aforesaid)  and  extending  from  thence  to  a  certain  place 


Against  a 


[o]  See  form  Cro.  C.  C.  8th  Ed. 
307,  8. 

[p]  Bo  called  because  it  is  Afoot- 
vay^  which  was  the  prime  or  Jlrat 
kind  of  path,  and  is  a  horse  or  pack 
way  also,  Go.  Lit.  56.  See  the  gene- 
nd  precedent  and  notes,  ante  576,  7, 
and  the  general  notes,  ante  565,  to 
.576. 


[g]  See  general  precedent  and 
notes,  ante  o!^6, 7.  and  general  notes, 
ante  565.  to  576.  and  as  to  the  ne- 
cessity of  shewing  the  obligation  to 
repsur,  see  2  T.  R.  513.  Andr.  256. 
2  Saund.  158.  n.  9.  and  general  noX^, 
ante  571. 
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called  D.  and  containing  in  length,  divers,  to  wit,  — —  yards, 

and  in  breadth,  divers,  to  wit, feet,  on,  &c.  and  from 

thence  continually  until  the  day  of  taking  diis  inquisition,  at 
that  part  of  L.  aforesaid,*  which  lies  within  the  constablerjr    [*581] 
of  Q.  aforesaid,  in  the  parish  aforesaid,  in  the  riding  afore- 
said, was,  and  still  is,  very,  ^c.  [  describe  the  state  of  the  road  , 
as  in  the  precedent^  ante  577.1  and  that  within  the  parish  of 
A.  aforesaid,  in  the  riding  aforesaid  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  there  have  been  and  still 
are,  divers  townships,  districts,  divisions,  and  places,  whereof 
that  part  of  L.  aforesaid,  which  lies  within  the  constablery  of 
Q.  aioresaid,  during  all  the  time  last  aforesaid  hath  been  and 
still  is  one,  and  that  the  inhabitants  of  that  part  of  L.  which 
lies  within  the  constablery  of  Q.  aforesaid,  in  the  parish  afore- 
said from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  (r)  have  repaired  and  amended,  and  have  been  used 
and  accustomed  to  repair  and  amend,  and  of  right  ought  to 
have  repaired  and  amended,  and  still  of  right  ought  to  repair 
and  amend,  when  and  so  often  as  it  hath  been  or  shall  be  ne*- 
cessary,  such  and  so  many  of  the  common  highways,  situate, 
and  being  within  that  part  of  L.  aforesaid,  which  lies  within 
the  constablery  of  Q.  aforesaid,  as  would  otherwise  be  repair- 
able and  amendable  by  the  inhabitants  of  the  said  parish  at 
large,  and  that  the  said  part  of  the  same  common  highway 
hereinbefore  mentioned  to  be  ruinous,  deep,  miry,  broken,  and 
in  decay,  as  aforesaid,  now  is,  and  during  all  the  time  when  the 
same  part  of  .the  said  common  highway  is  above  alleged  to  be 
ruinous,  deep,  miry,  broken,  and  in  decay  as  aforesaid,  was  a 
common  highway,  which,  but  for  the  said  prescription  or  {s) 
usage  would  be  repairable  and  amendable  by  the  inhabitants 
of  me  said  parish  of  A.  at  large ;  and  that  by  reason  of  the 
premises,  the  inhabitants  of  that  part  of  L.  wtiich  lies  within 
die  constablery  of  Q.  aforesaid,  in  the  parish  aforesaid,  dur- 
ing all  the  time  last  aforessud,  ought  to  have  repsdred  and 
amended,  and  still  ought  to  repair  and  amend  the  same  part 
of  the  said  common  highway,  so  being  ruinous,  deep,  miry, 
broken,  and  in  decay  as  aforesaid,  when  and  so  often  as  it 
hath  been  and  shall  be  necessary. 

[The  second  count  states  the  prescription  thus  :]  that  with-  Second 
in  the  parish  of  A.  aforesafd,  in  the  riding  aforesaid,  from  count, 
time  whereof  the  memory  of  man  is  not  to  the  contrary, 
there  have  been  and  still  are  divers  townships,  districts,  di- 
visions, and  places  whereof  that  part  of  L.  which  is  within 
the  constablery  of  Q.  aforesaid,  during  all  the  time  last  afore- 
said hath  been  and  still  is  one ;  and  that  the  inhabitants  of 

(r)  As  to  the  necessity  for  shew*         (•)  Quaere,   if  this  should  not  be 
in;  the  obligation  to  repair^   see     in  the  conjunctiTe  «  and.** 
mte  571. 

Crim,  Lartv,  vol.  hi.  c 


20  INDICTMENTS,  &C.  FOR 

the   said  several  and  respective  townships,  districts,  divi- 
[♦582]    sions,*  and  places  respectively  from  time  whereof  the  me- 
mory of  man  is  not  to  the  contrary  have  repaired  and  amended, 
and  nave  been  used  and  accustomed  to  repair  and  amend, 
and  of  right  ought  to  have  repaired  and  amended,  and  still 
of  right  ought  to  repair  and  amend,  independent  of  each 
other,  when  and  so  often  as  it  hath  been  or  shall  be  necessa- 
ry, such  and  so  many  of  the  several  and  respective  common 
king's  highways  respectivelv  situate  and  being  within  the 
aaid  respective  townships,  districts,  divisions,  and  places  as 
would  otherwise  be  repairable  and  amended  by  the  inhabi- 
tants of  the  said  parish  of  A.  at  large. 
Fornot re.      [Commencement  as  ante  576.]    That  on,  &c.  next  after  the 
pairing  an  making  and  passing  of  a  certain  act  of  parliament  passed  in 
a^nst^n-  *^  ^^^**  Y^^y  &c*  entitled.  An  Act  for  repairing  and  widen- 
habitants    ing  the  road  from,  &c.  to  &c.  [set  out  the  title  ythe  act.]  J« 
of  parish    y.,  &c.  [here  setaut  the  names.]  being  sixteen  of  the  trustees 
th^^^^f  a  appointed  by  the  said  act  to  put  the  same  into  execution,  at  a 
township    meeting  held  on,  &c.  at,  &c.  made  an  order  that  the  ssud  road 
extmpted  from  S.  to  W.  being  part  of  the  road  by  the  said  act  direct- 
by  special  ed  to  be  ordered,  altered,  widened,  turned,  and  repaired,  and 
proviaon.  p^^^^  thereof  being  in  S.  parish  in  the  same  act  mentioned, 
should  be  forty  feet  wide,  &c.  [state  the  terms  of  the  order.] 
And  the  jurors,  &c.  do  further  present,  that  at  another  meet- 
ing of  the  said  trustees,  held  on,  &c.  it  was  ordered  that  the 
footway  should  be  on  the  West  side  of  the  road  through  S. 
parish,  &c.  [state  the  terms  of  the  second  order. ^     And  the 
jurors,  &c.  do  further  present,  that  afterwards,  to  wit,  on, 
&c.  the  said  road  in  the  said  orders  mentioned,  in  such  part 
thereof  as  was  and  is  lying  in  the  said  parish  of  S.  was  in 
pursuance  of  the  ssud  order  made  and  perfected,  and  then  and 
there,  by  virtue  of  the  said  orders  respectively  and  of  the 
said  act,  became  and  was  and  ever  since  hath  been  a  common 

Eublic  king's  highway  for  all  the  king's  subjects,  with  their 
orses,  coaches,  carts,  and  carriages  to  go,  return,  pass,  re- 
pass, ride,  and  labour  at  their  free-will  and  pleasure,  and  that 
afterwards,  to  wit,  on,  &c.  a  certain  part  of  the  said  common 
king's  highway  in  S.  parish,  in,  &c.  aforesaid,  [particularly 
describing"  it.]  and  continually  from  that  time  was  and  is  ruin* 
ous  and  out  of  repair ;  and  that  the  inhabitants  of  the  said 
parish  of  S.  (except  the  inhabitants  of  the  township  of  S.) 
ought  to  repair  and  amend  the  same,  when  and  so  often  as 
Second  shall  he  necessauy .  And  the  jurors,  &c.  do  further  present, 
count.        that,  on,  &c.  aforesaid,  there  was  and  yet  is  a  certain  com- 


(t)   This  indictment  was   held     notes  ante  576^  and  g;eaeral  noto 
goo<i  on  demurrer^  see   2  T.  R.     ante  565  to  57^. 
106.    See  general  precedent  and 
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mon  king's  highway,  leading  from,  &c.  aforesaid,  to,  &c. 
aforesaid,  for  all  the  liege  subjects,  &c.*  {as  before.]  and  that  [^583} 
a  certain  part  of  the  said  common  king  s  highway,  situate 
and  being  in  S.  parish,  [particularly  describing  it.]  on  the 
said,  be.  of  and  continually  from  that  time  until,  &c.  was 
and  yet  is  very  ruinous  and  out  of  repair.  And  that  the  in- 
habitants of  the  parish  of  S.  (except  the  inhabitants  of  the 
township  of  S.  who  are  exempted  from  the  repair  thereof,  by 
virtue  of  an  act  of  parliament  passed  in  the  19th  year,  &c.) 
ought  to  repair  and  amend  the  same,  when  and  as  ofiten  as 
shall  be  necessary,  &c. 

[Commencement  as  ante  576.]  That  on,  &c,  there  was  Agaiast 
and  from  thence  hitherto  hath  been  and  still  is  a  king's  com<-  ^?  *|?^"^- 
mon  highway  leading  from  the  market*town  of  C.  in  the  said  rcpidriiijr^ 
county,  towards  and  into  the  market-town  of  S.  in  the  coun-  p^A,  («) 
ty  of  Y.,  used  for  all  the  liege  subjects  of  our  said  lord  the 
Ung  and  of  his  predecessors,  with  their  horses,  coaches,  carts, 
and  other  carriages,  to  go,  return,  pass,  repass,  ride,  and  la- 
bour at  their  free  will  and  pleasure,  and  that  a  certain  part  of 
the  king's  common  highway,  situate,  lying,  and  being  in  the 
township  of  T.  in  the  county  of  L.  aforesaid,  beginning  at  a 
certain  bridge  there  called  Kirkbridge,  and  ending  at  a  cer- 
tain place  there  called  Lancashire  Gill,  containing  in  length 
two  thousand  two  hundred  yards,  and  being  of  the  breadth 
of  three  yards,  on,  &c.  and  continually  afterwards  until  the 
day  of  the  taking  this  inquisition,  was  and  still  is  in  great  de- 
cay for  the  want  of  due  reparation,  and  amendment,  and  en*- 
largement  of  the  same,  so  that  the  subjects  of  our  said  lord 
the  kuig  passing  and  travelling  through  the  same  with  their  ' 
horses,  coaches,  carts,  and  carriages,  could  not  during  the 
time  aforesaid,  nor  yet  can  go,  return,  pass,  repass,  ride,  and 
labour  without' great  danger,  to  the  great  damage  and  com* 
mon  nuisance  of  all  the  liege  subjects  of  our  said  lord  the 
king  passing  through  die  same  way,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown,  and  dignity.  And  that  the 
inhabitants  of  the  said  township  of  T,  in  the  said  county  of 
L.  from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, have  repaired  and  amended,  and  have  been  used  and 
accustomed  to  repiur  and  amend,  and  of  right  ought  to  have 
repaired  and  amended,  and  still  of  rig^t  ought  to  repair  and 
amend  the  said  highways  so  in  decay  as  aforesaid,  when  and 
so  often  as  it  hath  been  and  shall  be  necessary,  [x) 


(ti)  See  precedents  4  Went.  160.  (x)  The  liability  appears  not  to  b& 

6  Went  413.  ante  580,  and  the  ge-  sufficiently  sUted  in  4  Went.  160» 

neral  precedent    and    notes,  ante  and  6  Went.   413.    See  5  Burr. 

S76,  and  the  general  notes^   ante  2700.  2  T.  R.  11.  2  Saund.  ISf^t  n. 

565  to  sre,  9.  ante  571, 2. 
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That  before  and  upon,  &c.  there  was  and  continually  from 
'  thence  hitherto  hath  been  and  still  is,  a  certain  common  and 
[*584]  public  king's  highway,*  leading  from,  Sic.  to  &c.  used  for  all 
Aeainstin-  the  liege  subjects  of  our  said  lord  the  king,  with  their  horses, 
S"a^\ni-  c*^*ch^s,  carts,  and  carriages,  to  go^  return,  pass^ride,  and  la^ 
•hip  for  hour,  at  their  free  will  and  pleasure,  and  diat  a  certain  part 
potrepsir-  of  the  said  king's  highway,  situate,  l}^ng,  and  being  in  the 
*"^*  b***^  township,  of  8ic.  being  in  the  comer  of  a  certain  field  in  the 
^t  ^  n^K  said  township  called.  &c.  in  the  occupation  of,  &c.  and  ex* 
ulVnP  tending  from  thence  to  the  corner  of  a  certain  lawn  in  the 
(y)  said  township,  belonging  to  one,  &c.  and  containing  in  length 

242  yards,  and  in  breadm  ^  yards,  on,  &c.  aforesaid,  and  from 
thence  continually  afterwafrds  until  the  day  of  taking  this  in- 
quisition, at  the  township  aforesaid,  in  the  county  aforesaid, 
was,  and  yet  is  very  ruinous,  miry,  deep,  broken,  and  in  great 
decay  for  want  of  due  reparation  and  amendment  of  the  same^ 
so  that  the  liege  subjects  of  our  said  lord  the  king,  through 
the  same  way  with  uieir  horses,  coaches,  carts,  and  waggons, 
could  not  during  the  time  aforesaid,  nor  yet  can  go,  return, 
pass,  ride,  and  labour  without  great  danger  of  their  lives  and 
the  loss  of  their  goods,  to  the  great  damage  and  common  nui« 
sance  of  all  the  liege  subjects  of  our  said  lord  the  king, 
through  the  same  way  going,  returning,  passing,  riding,  and 
labouring,  and  against  die  peace,  &c.  and  that  die  said  inha* 
bitants  of  the  said  township  of,  &c.  in  the  county  aforesaid, 
the  common  highway  as  atoresaid,  so  as  aforesaid  being  in 
decay,  ought  to  repair  and  amend,  when  and  so  often  as  it 
shall  be  necessary,  (z) 
Against  That  before  the  day  of  taking  this  inquisition,  by  a  certain 

the  inhabi-  act  of  parliament  made  in  the  parliament  of  our  lord  the  now 
townsWp*  ^^^S^  ^^  ^  session  thereof,  holden  at  Westminster  in  the  tenth 
for  not  re-  Y^^^  of  his  reign,  entitled  ^^  An  act  for  dividing  and  inclosing 
pairing  a    such  of  the  open  parts  of  the  district  called  the  Forest  of 
"^V*^th    K^'^^resborourgh  in  the  county  of  York,  as  lie  within  the 
oomnuB-  ^  eleven  constablerie^s  thereof,  and  for  other  purposes  therein 
dionersun-  mentioned,"  it  was  f amongst  other  things)  enacted,  that  C. 
derinclo-  D.,  £.  F.,  &c.  and  uieir  successors  to  be  nominated  and  ap* 
^a)  *^^    pointed  in  manner  therein  after  mentioned  should  be,  and  they 
were  thereby  appointed,  commissioners  for  setting  out  di* 
viding,  assigning  and  allotting  all  the   open   commonable 
grounds  and  waste  lands  within  the  said  eleven  constableries. 


(^)  From  the  MS.  of  a  barrister,  conclusion  might  suiSce,  but  other- 
See  the  precedents  and  notes,  ante  wise  it  ought  to  state  the  liability 
580  to  584,  and  the  general  pre-  of  the  township  more  specially^  as 
cedent   and   notes,   ante  576,   and  ante  580,  1. 

general  notes  ante  565  to  576,  (a)  As  to  the  necessity  for  9et- 

(z)    If  a  public  act  of  parlia-  ting  out  parts  of  act^  1  M.   &.   S. 

ment   created   ^e    liability,    this  435. 
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and  for  putting  the  said  act  in  Execution,  and  that  the  said 
commissioners,*  or  any  three  or  more  of  them  should,  and   [^^85] 
they  were  thereby  required,  to  set  out  and  appoint,   &c. 
[stiEte  the  clauses  tn  the  act  dpplicable  to  the  case^  {b)  as  in 
and  by  the  said  act  reference  being  thereunto  had  will  more 
fully  and  at  large  appear.     And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  further  present  that  after  the  making  of 
the  said  act,  and  before  the  day  of  the  taking  of  this  inqui*- 
sition,  that  is  to  say,  by  a  certain  other  act  of  parliament 
made  in  the  said  parliament,  at  a  session  thereof  holden  at 
Westminster,  in  the  14th  year  of  the  reign  of  our  said  lord 
the  now  king,  intitled  ^^  An  act  to  amend  an  act  passed  in  the 
tenth  year  of  the  reign  of  his  present  majesty,  entitled.  An 
act  for  dividing  an  enclosing  such  of  the  open  parts  of  the 
district  called  the  Forest  of  Knaresborough,  in  the  county  of 
York,  as  lie  within  the  eleven  constableries  thereof,  and  for 
other  purposes  therein  mentioned,"  it  was  amongst  other 
things  enacted  [setting  out  the  material  part  ofact^  as  in  and 
by  the  said  last  mentioned  in  part  recited  act,  reference  being 
thereunto  had,  will  more  fully  and  at  large  appear.     And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  further  present 
that  afterwards  and  after  the  making  and  passing  of  tne  said 
several  acts  of  parliament,  and  before  the  day  of  the  taking 
of  diis  inquisition,  to  wit,  on,  &c.  at,  &c.  the  said  C.  D.,  £• 
F.,  Sec.  in  the  said  first  in  part  recited  act  mentioned  respec- 
tively  pursuant,  and  in  obedience  to  the  said  several  acts  took 
upon  themselves  the  execution  of  the  several  powers  and 
authorities  reposed  in  them  in  and  by  the  said  several  acts,  as 
such  conunissioners  as  aforesaid.     And  the  jurors,  &c.  fur- 
dier  present,  that  after  the  making  and  passing  of  the  said 
several  acts,  and  after  the  said  commissioners  had  taken  upon 
them  the  execution  of  the  powers  and  authorities  so  vested 
in  them  by  the  said  several  acts  as  aforesaid,  and  immedi- 
ately after  the  said  commissioners  had  made  the  aforesaid 
division  and  settled  all  the  s^d  several  allotments  pursuant 
to  the  directions  of  the  said  acts,  to  wit,  on,  &c.  at,  &c.  they 
the  said  conunissioners  did  form  and  draw  up,  and  cause  to 
be  fairly  engrossed  on  parchment,  and  did  duly  execute 
under  their  hands   and  seals,  a   general  award  or  instru- 
ment, in  manner  and  form,  as  was  by  the  said  first  in  part 
recited  act  directed,  and  by  their  said  general  award,  amongst 
other  ways  and  roads  therein  set  out  and  appointed,  did  also 
set  out  and  award,  and  did  award  the  same  to  be  for  ever 
carriage  roads,  a  certain  part  of  die  said  open  commonable 
grounds  and  waste  lands,  called  ■         beginning  at  ■         and 


(6)  As  to    the  state  ment  of  the     vol.  275,  &c.^ 
ststote  and  enactmentSy  see  ante  1 
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leading  westward  to  —  and  a  certain  other  part,  kc.  be<* 
[*586]  ginning  at       ■    and  leading  southward  to  -■       which*  said 
two  roads  in  pursuance  of  the  powers  given  to  the  said  com- 
missioners by  the  second  act,  they  the  said  commissioners  did 
thereby  award  to  be  made  and  kept  in  repair  by  the  said  in- 
habitants and  occupiers' of  lands  and  tenements  within  the 
township  of  —  and  did  thereby  award  that  the  roads 
should  be  called  by  the  names  above  mentioned,  as  by  the 
6^d  award  reference  being  thereunto  had  will  more  fully  and 
at  large  appear.     And  the  jurors,  &c.  further  present,  that 
the  said  last  mentioned  roads  were  and  are  roads  leading  into, 
through  and  adjoining  the  said  allotments  in  the  sidd  second 
act  mentioned,  to  wit,  at  the  township  of        ■■    aforesaid. 
And  the  jurors,  &c.  that  a  certain  part,  to  wit,  — —  yards  in 
length,  and  — —  yards  in  breadth,  of  the  said  carriage  roads 
so  set  out,  and  appointed  to  be  carriage  roads  for  ever  as 
aforesaid,  afterwards  and  after  the  making  of  the  said  award 
of  the  said  commissioners  in  manner  and  form  aforesaid^ 
and  after  the  said  roads  had  been  completed,  made  and  found 
as  required  by  the  said  act,  to  wit,  on,  &c.  and  from  thence 
continually  until  the  day  of  the  taking  of  this  inquisition,  to 
wit,  at  the  township  of         ■  aforesaid,  in  the  county  afore- 
said, were  and  still  are  miry,  ruinous,  broken  and  m  great 
decay,  for  want  of  the  due  reparation  and  amendment  of  the 
same,  so  that  the  liege  subjects  of  our  said  lord  the  king  by 
themselves,  and  with  their  horses,  coaches,  carts  and  car- 
riages, could  not,  during  all  the  time ,  aforesaid,  nor  yet  can 
go,  return,  pass,  ride  and  labour  without  great  danger  of  their 
lives  and  tne  loss  of  their  goods,  to  the  great  damage  and 
common  nuisance  of  all  the  liege  subjects  of  our  said  lord 
the  king  through  the  same  carriage  roads  going,  returning^ 
passing,  riding  and  labouring,  contrary  to  the  form  of  the 
acts  of  parliament  aforesaid,  and  against  the  peace  of  our 
said  lord  the  king,  his  crown  and  dignity,  and  that  the  inha- 
bitants and  occupiers  of  lands  and  tenements  within  the  said 
township  of  —  in  the  county  of  — —  aforesaid,  the  said 
carriage  roads,  so  as  aforesaid,  being  in  decay  by  force  of  the 
said  several  acts,  and  by  virtue  of  the  said  general  award, 
so  in  pursuance  thereof  by  the  said  commissioners  made  as 
aforesaid,  ought,  during  the  time  last  aforesaid,  to  have  re- 
paired and  amended,  and  still  ought  to  repair  and  amend 
when  and  so  often  as  it  hath  been  and  shall  be  necessary. 

Cumberland.     That  from  time  whereof  the  memory  of 

man  is  not  to  the  contrary,  there  was  and  has  been  a  certain 

ancient  and  common  king's  highway,  leading  from  a  certain 

[*587]    village  called  B.  in*  the  said  county  of  C.  into  a  certain  lane 

AgiSnst      called  S.  lane,  in  the   parish  of  S.  in  the  city  of  C.  in  the 

^e  TMyor  ggjj  county,  for  all  the  liege  subjects  of  our  said  lord  the 
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king  and  his  predecessors,  kings  and  queens  o£  this  realm,  ^^f  ^or 

by  themselves,  and  with'  their  horses,  coaches,  carts  and  TJ^^  ^ 

carriages  to  go,  return,  pass,  repass,  ride  and  labour,  at  highway 

their  will  and  pleasure,  and  that  a  certain  part  of  the  king's  which 

highway,  containing  in  length  —  yards,  and  in  breadth  ^*y  «* 
<•'  ii»«  ^«  11    ■    Til     «   -r^  •        bound  to 

—  feet,  and  Ijnng  m  a  certain  street  called  Black  Friers  ^puipin 

Street  in  the  parish  of  St.  Cuthbert  aforesaid,  in  the  city  of  conftdenk 
Carlisle  aforesaid,  on,  &c.  and  continually  from  thence   af-  tion  of 
terwards  until  the  day  of  the  taking  of  this  inquisition,  at  ^^^^'  ^^^ 
the  said  parish,  in  the  said  city  of  C.  and  county  of  C.  was 
and  yet  is  miry,  ruinous,  broken,  dirty,  and  in  great  decay, 
for  want  of  the  due  reparation  and  amendment  of  the  same, 
so  diat  the  liege  subjects  of  our  said  lord  the  king  through 
die  same  way,  by  themselves  and  with  their  horses,  coaches, 
carts  and  carriages,  could  not  during  the  time  aforesaid,  nor 
yet  can  go,  pass,  repass^  ride,  and  labour,  without  great  dan- 
ger of  their  lives  and  loss  of  their  goods,  to  the  great  da- 
mage and  common  nuisance  of  all  the  liege  subjects  of  our 
said  l<Hxi  the  king,  through  the  same  way  going,  returning, 
passing,  repassing,  riding  and  labouring,  and  against  the 
peace,  &c.     And  that  the  mayor,  aldermen,  bailiffs  and  Averment 
burgesses  of  the  city  of  Carlisle  aforesaid,  by  reason  of  their  ^^^  ^« 
being  intitled  to  and  taking  and  receiving  ot  certain  tolls  for  ^o^^ue>ht 
the  passage  of  catde  and  loaded  carriages  through  the  said  to  repur 
city  of  Carlisle  during  all  the  time  aforesaid,  the  common  m  owners 
highway  aforesaid,  above  particularly  mentioned  and  de- ^^^'l'"* 
scribed  (so  as  aforesaid  being  in  decay)  have  been  accustom- 
ed to  repair  and  amend,  and  of  right  ought  to  have  repaired 
and  amended,  and  still  of  right  ought  to  repair  and  amend, 
when  and  as  often  as  occasion  ham  required,  and  have  not 
done  it,  &c.     [There  were  two  other  counts  like  the  first,  for 
other  parts  of  the  highway.] 

[Same  as  the  general  precedent,  ante  to  the  asterisk,  Agsinitan 

and  then  proceed  thus,]  And  that  A.  B.  late  of,  frc.  esquire,  jj'^j^^^^ 
ought  by  reason  of  his  tenure  of  certain  lands,  situate,  lying  repair  ra- 
and  being  in  the  said  parish  of       »    in  the  county  aforesaid,  tione  te- 
to  repair  and  amend  the  said  highws|y,  so  being  ruinous  and  ^^^^'  (^ 
m  decay  as  aforesaid,  when  and  as  oUen  as  it  should  or  shall 
or  may  be  necessary* 


(r)   See   precedent,  4   Wentw.  precedents  and  notes  ante  580,  &c. 

157.  and  another   form,    id.    178.  (</)  As  to  the  requisites  of  tkis  in* 

which  »eems  not  to  state  the  tolls  dictment,  see  ante  571,  2;  and  pre* 

snd  JjabiHty  sufficiently  fully  ;    as  cedents,  Cro.  C.  C.   8th    Ed.  319. 

to  the  necessity  for   showing  the  Cro.  C.  A.  400. 
Habiltty,  see  ante  571,  2,  and  the 
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[*588] 
Against 
scaven- 
gers for 
not 

cleansing 
the 
streets.(e) 


Indict- 
ment a- ' 
gainst  a 
raker  for 
neglect- 
ing to 
cleanse 
the 
streets. 

(S) 


That  A.  B.  Ute  of;  &c.  and  C.  D.  late  of,  &c.  and  long 
before,  were  and  still  are  scavengers  within  the  said  parish, 
in  the  county  aforesaid,*  duly  elected  by  the  inhabitants  of 
the  said  parish  diligently  to  supervise,  order  and  direct 
(amongst  other  things  belonging  to  their  office  in  that  be- 
half) that  all  the  highways,  streets  and  lanes  in  the  said  pa- 
rish, in  the  county  aforesaid,  should  be  cleansed  of  dirt  and 
filth,  and  during  the  whole  time  aforesaid,  did  take  upon 
themselves  the  said  A.  B.  and  C.  D.  the  sadd  office  of  such 
scavengers  as  aforesadd,  and  that  during  the  time  they  the 
said  A.  B.  and  CD.  were  such  scavengers,  to  wit,  on  the 
i^ame,  8cc.  af(9resaid,  and  on  divers  other  days  and  times  as 
well  before  as  afterwards,  divers  large  quantities  of  dirt  and 
filth  were  put,  placed  and  laid  in  and  upon  the  said  ways, 
streets  and  lanes,  by  persons  to  the  jurors  aforesaid  as  yet 
unknown,  nevertheless  the  said  A.  B.  and  C.  D.  the  duty  of 
their  office  in  this  respect  neglecting,  on  the  said,  &c.  and  on 
the  said  other  days  and  times  respectively  at,  &c.  aforesaid, 
the  common  highways,  streets  and  lanes  aforesaid,  did  not 
cleanse  or  cause  to  be  cleansed  of  the  dirt  and  filth  aforesaid, 
but  then  and  on  the  said  other  days  and  times  respectively 
did  unlawfully  and  contemptuously  permit  and  suffer,  and 
fitill  do  permit  and  suffer  the  said  dirt  and  filth  to  be,  lie  and 
remain  m  the  said  common  highways,  streets  and  lanes  with- 
in the  parish  aforesaid,  in  the  county  aforesaid,  to  the  great 
damage  and  common  nuisance,  as  well  of  all  the  liege  sub- 
jects of  our  said  lord  the  king  ^ere  inhabiting  and  residing, 
as  of  all  other  the  liege  subjects  of  our  said  lord  the  king, 
.  there  passing,  repassing  and  labouring,  in  contempt,  &c.  to 
the  evil  example,  &c.  and  against  the  peace,  &c.  (J) 

That  T.  L.  late  of,  8cc.  on,  &c.  and  long  before,  was  and 
yet  is  one  of  the  rakers  for  the  liberty  of  Saflron  Hill,  Hat^ 
ton  Garden  and  Ely  Rents  within  the  said  parish,  and  during 
the  whole  time  aforesaid,  did  take  upon  himself  to  execute 
the  office  of  raker  of  the  streets,  lanes,  alleys  and  passages 
within  the  same  liberty ;  and  that  during  the  time  he  the 
said  T.  L.  was  such  raker  as  aforesaid,  to  wit,  on  the  same, 
&c.  aforesaid,  and  on  divers  other  days  and  times,  as  well 
before  as  afterwards,  divers  large  quantities  of  dust,  dirt. 


(c)  From  Cro.  C.  C.  538.  7th  edi- 
tion. This  indictment,  and  the  fol- 
lowing, are  framed  upon  3  W.  &  M. 
c.  8.  s.  5.  which  directs  the  duty  of 
scavengers  and  rakers,  and  conse- 
quently any  breach  of  such  obUgsr 
tion,  will  subject  the  offender  to  an 
mdictment,  unless  by  the  terms  of 


the  act  he  be  otherwise  punishable. 
See  2  Hale,  in.  Bac.  Abr.  Indict- 
ment, E.  Cro.  C.  C.  8  Ed.  33. 

(/)  Qwtre,  no  conclusion  as  in  the 
next  precedent,  contrary  to  the 
form  of  the  statute,  &c. 

(S)  Cro.  C.  C.  539.  rth  edition. 
See  last  precedent  and  note. 
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ashes,  filth  and  soil,  were  put,  placed  and  laid  in  and  upon 
the  said  streets,  lanes,  alleys  and  passages  by  persons,  to  the 
jurors  aforesaid  as  yet  unknown,  and  that  tne  said  T.  L.  on 
the  said.  Sec.  and  on  the  said  other  days  and  times  respec- 
tively, at,  8cc.  aforesaid,  did  unlawfully  and  contemptuously 
neglect  and  refuse  to  carry  away  or  cause  to  be  carried  away 
the  said  dust,  dirt,  ashes,  filth  and  soil,  from"*^  and  out  of  the  [*589] 
said  streets,  lanes,  alleys  and  passages  or  any  of  them,  to 
the  great  damage  and  common  nuisance  as  well  of  all  the 
liege  subjects  of  our  said  lord  the  king  there  inhabiting  and 
residing,  as  of  all  other  the  liege  subjects  of  our  said  lord 
the  king,  there  going,  passing  and  labouring,  in  contempt, 
&c.  to  me  evil  example,  &c.  against  the  form  of  the  statute, 
kc.  and  against  the  peace,  &c. 


INDICTMENTS,  &c.  FOR  NOT  REPAIRING 

BRIDGES. 

PRELIMINARY   NOTEa.  (a) 

As  to  the  offence.  The  repair  of  Bridges  is  subject  to  The  of- 
nearly  the  same  rules  as  affect  highways.  As  a  highway,  of  fence, 
common  right,  is  to  be  repaired  by  the  parish  in  which  it 
lies,  public  bridges  are  to  be  amended  by  the  county  in 
which  they  are  situate,  2  Inst:  701.  2  East,  349.  12  East, 
192.,  and  see  recital  in  43  Geo.  III.  c.  59.  And  this  lia- 
bility of  the  county  is  not  confined  to  the  bridge  itself,  but 
extends  to  the  highway  for  three  hundred  feet  on  both  sides 
of  it,  7  East,  588.  5  Taunt.  284.  2  Dow.  Rep.  1.  This  ad- 
dition to  the  bridge  existed  at  common  law,  being  consider- 
ed as  intimately  connected  with  it,  and  arising  from  the  dif- 
ficulty of  ascertaining  its  precise  limits  from  the  continua- 
tion of  arches  on  each  side  of  the  river,  7  East,  596.  So 
that  any  person  or  public  body  bound  to  repair  a  bridge, 
are  also  bound  prim&  facie  to  amend  the  adjacent  road  for 
<his  distance,  7  East,  588.  2  Dow.  Rep.  1.  5  Taunt.  284. 
The  county,  is,  of  common  right,  chargeable  with  the  repair 
not  only  oi  bridges  used  by  carriages,  but  such  also  as  are 
intended  for  horses  and  foot  passengers  only,  so  that  they 
are  public,  which  they  are  presumed  to  be,  12  East,  192.  13 
East,  95.  and  to  constitute  such  public  bridge  it  is  not  ne- 


(«)  See,  in  general,  2  Inst.  697,     J.  Brides,  und  see  the  previoQs 
to  16^,  Bac.  Ab.   Brides.  Bum,  J.     notes  on  Highways. 
Brid^.  WiUiams,  J.  Bridges.  Dick. 

Crim,  Law.  vol.  hi.  p 
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cessary  that  it  should  be  always  open,  but  if  the  public  us^ 
it,  atpardcular  seasons,  it  will  suffice,  2  M.  &  S.  262.  In- 
dividuals may,  however,  be  bound  to  repair  either  by  the 
tenure  of  lands  or  by  ancient  usage,  2  Inst.  700.  But,  as 
in  the  case  of  highways,  no  private  individual  can  be  liable 
by  mere  prescription,  without  some  land  in  respect  of  which 
he  is  charged,  or  some  profit  to  balance  his  expences ; 
[*590]  though  it  is  otherwise  with  oodies  corporate,*  id.  ibid.  And, 
therefore,  if  a  person  build  a  bridge,  which  is  useful  to  the 
county,  diey  and  not  he  are  liable  to  the  subsequent  repairs^ 
5  Burr.  2594.  2  Bla.  Rep.  685.  13  East,  220.  12  East,  192, 
5  Taunt.  289,  292.  So  that  where  a  miller,  for  his  own  pro- 
fit, deepens  the  water  at  a  ford  which  before  was  inconve- 
nient to  the  public,  and  builds  a  bridge  in  its  room,  he  will 
not  be  liable  to  repair,  though  he  continues  the  water  of  a 
depth  which  prevents  any  other  passage,  2  M.  &  S.  513. 
And  the  county  or  riding  are  even  liable  to  repair  a  bridge 
erected  by  commissioners  under  an  act  oi  parliament, 
though  the  latter  are  empowered  to  raise  tolls  m  order  to 
support  it,  2  East,  336.  But  when  an  act  of  parliament  ap- 
pomts  trustees  for  taking  down  an  old  bridge  and  building 
a  new  one  in  its  room,  the  county  is  not  liable  to  repair  un- 
til the  purposes  of  the  act  are  accomplished,  and  the  powers 
it  confers  cease  to  operate,  16  East,  305.  And  if  a  bridge 
of  a  slight  and  incommodious  nature,  and  evidently  intended 
to  throw  a  burden  on  the  county  be  erected  in  a  highway,  it 
may  be  indicted  as  a  common  nuisance,  and,  as  such  be 
abated,  2  East,  348.  Where  there  has  been  a  foot  bridge 
over  a  river  which  a  particular  district  are  bound  to  maintain, 
and  the  district  widen  and  enlarge  it  so  as  to  convert  it  into 
a  bridge  for  carriages,  or  rebuild  it  on  such  an  extended 
scale  in  another  place,  and  make  it  as  such  a  matter  of  pub- 
lic benefit,  the  county  will  be  bound  to  support  it  as  a  car- 
riage bridge,  and  the  district  will  contribute  to  the  repair  a 
similar  sum  to  that  which  they  would  have  expended  had  it 
remained  for  the  accommodation  of  foot  passengers  only,  5 
Burr.  2594.  2  Bla.  Rep.  685.  2  East,  353.  n.  a.  W^ere  a  house 
adjoining  a  public  bridge  is  in  so  dilapidated  a  condition  as 
to  obstruct  the  passage,  the  occupier,  though  merely  tenant 
at  will,  and  consequently  not  liable  to  repair  &s  between 
himself  and  his  landlord,  will  be  compelled  by  reason  of  his 
possession,  so  far  to  repair  as  to  prevent  the  continuance  of 
the  obstruction.  In  such  a  case,  it  will  be  improper  to  charge 
him  as  liable  ratione  tenurs,  though  such  a  description  will 
not  be  fatal,  as  it  will  be  intended  of  residence  and  not  of 
service,  2  Ld.  Raym.  856.  The  mode  in  which  the  neces- 
sary sums  may  be  raised  for  defraying  the  expences  of 
bridges  is  directed  by  22  Hen.  VIIL  c.  5.  commented  upon 
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at  large  by  Lord  Coke,  2  Inst.  700  to  706.  And  in  order  to 
protect  the  county  from  the  charge  of  repairing  bridges 
which  in  point  of  utility  were  not  equal  to  the  expence ;  the 
43  Geo.  ill.  c.  59.  enacts  that  they  shall  not  be  bound  to  sus- 
tain any  bridge,  erected  after  the  passing  of  that  act,  unless 
it  be  built  in  a  substantial  or  commodious  manner,  under 
the  direction  or  to  the  satisfaction  of  the  county  surveyor, 
or  a  person  appointed  by  the  sessions,  s.  5,  but  the  regula- 
tion does  not*  extend  to  bridges  which  an  individual  is  lia-  [*591] 
ble  to  repair  by  reason  of  tenure,  or  a  corporation  by  virtue 
of  prescription,  s.  7.  Those  who  are  bound  to  repair 
bridges  are  also,  it  should  seem,  liable  to  widen  them  it  ne- 
cessary, 6  Term.  R.  194.  3  Bos.  &  P.  354.  43  Geo.  III.  c.  59. 
s.  1  &  2.  and  must  make  them  of  such  height  and  strengtii 
as  to  resist  and  be  answerable  to  the  course  of  the  water 
whether  it  continues  in  its  old  channel  or  forms  a  new  one, 
and  they  are  not  liable  to  actions  of  tresspass  if  they  enter 
any  adjoining  land  for  this  purpose,  or  to  deposit  the  requi- 
site materials.  Hawk.  b.  1.  c.  77 >  s.  5. 

Modes  of  Prosecution, — ^The  22  Hen.  8.  c.   15.  enacts.  Modes  of 
**  that  the  justices  or  four  of  them  at  least  shall  have  power  pro»«c^- 
to  enquire,  hear,  and  determine  in  their  general  sessions  all 
manner  of  annoyances,  of  bridges  broken  in  the  highways, 
and  to  make  such  process  and  pains  upon  every  presentment 
against  such  as  ought  to  amend  them,  as  the  king's  bench 
usually  doth,  or  as  it  shall  seem  by  their  discretions  to  be  ne- 
cessary and  convenient  for  the   speedy  amendment  of  such 
bridges."     In  the  construction  of  this  provision,  it  is  laid 
down,  that  where  the  franchise  in  which  the  bridge  lies  has 
not  four  justices  and  a  sessions  of  its  own,  the  magistrates 
from  the  county  must  enquire,  and  if  it  be  a  county  of  itself, 
the  case  is  not  within  the  statute,  and  the  common  law  reme- 
dies must  be  pursued,  2  Inst.  502.     And,  by  the  direction  of 
the  same  act,  where  the  bridge  is  in  one  jurisdiction  and  the 
persons  or  body  corporate  bound  to  repair,  reside  in  another, 
the  proceedings  may  be  commenced  m  that  where  the  nui- 
sance arises,  and  process  against  the  defendant  may  be  after- 
wards awarded  into  any  county  where  he  may  be  residing. 
This  statute  is  confirmed  by  1  Ann,  Sess.  1.  c.  18.  except  so 
far  as  the  proceedings  are  altered  by  the  last  provisions. 
Xhis  act  empowers  justices  on  presentment  before  them,  to 
lay  such  a  sum  on  every  parish  towards  the  repair  as  each 
has  been  accustomed  to  collect ;  it  directs  the  proceedings  to 
originate  in  the  jurisdiction  where  the  defect  exists  and  pro- 
vides that  no  certiorari  shall  be  allowed  to  remove  them. 
But  this  last  proviso  extends  only  to  bridges  which  the  coun- 
ty are  bound  to  repair,  and  where  a  district  or  individual  is 
charged  or  the  duty  comes  in  question,  the  5th  and  6th  W. 
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Sc  M.  c.  11.  allows  the  removal,  2  Stra.  900.  In  cases  of 
aggravated  neglect,  or  where  there  appears  little  chance  of 
obtaining  justice  by  preferring  an  inaictment,  the  court  of 
king's  bench  will  errant  a  criminal  information  against  the 
party  liable  to  repair,  1  Stra.  180.  ante  1  vol.  But  the  more 
usual  course,  as  m  the  case  of  highways,  is  by  indictment 
or  the  presentment  of  a  magistrate,  2  Inst.  701. 

Indictment. -^Whtn  the  liability  to  repair  rests  upon  the 
[*592]  'county  at*  large,  in  order  to  expedite  tne  proceedings,  any 
Indictp  persons  who  reside  within  it  may  be  made  defendants,  and  be 
ment.  compelled  to  pay  the  whole  fine  which  the  court  may  assess, 
and  they  will  be  forced  to  resort  to  their  remedy  at  law,  in 
order  by  a  contribution,  to  obtain  remuneration  from  the 
county.  Hawk.  b.  I.e.  77.  s.  3.  The  indictment  must  show 
what  Kind  of  bridge  it  is  which  is  charged  as  being  in  decay, 
whether  for  horses,  carriages,  or  foot  passengers  only,  2  Ld. 
Raym.  1175.  It  must  also  state  that  the  bridge  is  public,  and 
show  that  it  is  in  decay,  Andr.  285.  where  a  party  is  bound 
to  repair  raUone  tenurae,  that  circumstance  must  be  set  forth 
on  the  record.  ,  Thus  even  against  a  lord  of  the  manor  it 
will  not  suffice  to  charge  a  prescription  without  these  expres- 
sions, 2  Ld.  Raym.  792,  804.  Where  this  dutv  is  charged 
the  indictment  must  show  the  place  in  which  tne  lands  are 
situate,  2  Hale,  181.  The  very  terms  ^^  by  reason  of  his 
tenure''  should  then  also  be  inserted,  and  the  courts  will  not 
allow  the  words  ^^  owner  and  proprietor"  to  be  substituted  in 
their  room,  1 M.  and  S.  439.  But  in  presentments  by  the  grand 
jury  there  is  no  occasion  to  show  who  ought  to  repair,  it  is 
sufficient  if  the  defect  be  shown,  and  the  bridge  stated  to  be 
public,  Andr.  285.  The  rules  already  Isud  down  with  respect 
to  indictments  for  suffering  highways  to  be  out  of  repair,  ap* 
ply  in  general  to  bridges ;  except  the  difference  in  terms, 
which  arises  from  the  primft  facie  liabili^  being  thrown  in 
the  latter  case  on  the  coun^;  and,  in  tne  former, -on  the 
parish. 
Plea,  8cc,  F/ea,  &?c. — It  is  generally  laid  down  that  it  is  not  sufficient  for 
the  defendants  to  an  indictment  for  not  repairing  a  bridge  to 
plead  that  they  are  not  bound  to  repair  the  whole  or  any  part 
of  the  bridge,  without  showing  what  other  person  is  liable, 
and  that  if  mereljr  the  general  issue  is  pleaded,  the  whole 
burden  of  repair  will  be  thrown  on  the  defendants.  Hawk,  b, 
1.  c.  77.  s.  4.,  Bac.  Abr.  Bridges.  But  it  seems  from  analo* 
gy  to  the  case  of  highways,  that  this  is  to  be  understood  only 
of  indictments  against  the  county,  and  not  against  any  indi-> 
viduals  or  bodies  corporate  who  are  not  of  common  right 
bound  to  repair,  because  it  lies  on  the  prosecutor  specially  to 
state  the  grounds  on  which  the  latter  are  liable,  and,  diere- 
fore,  on  the  principle  already  mentioned,  they  may  negative 
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these  parts  of  the  charge  under  the  general  issue,  see  ante 
572,  3.  2  Saund.  159.  n.  10.  It  is  also  said  that  where  the 
defendants  plead,  whether  necessarily  or  otherwise,  that 
odiers  ought  to  repair  and  traverse  the  charge  against  them- 
selves, the  attorney  general  may,  in  such  case,  take  a  traverse 
upon  a  traverse,  by  insisting  tnat  the  defendants  are  bound 
to  repair,  and  traversing  the  charge  against  the  parties  named 
in  the  plea;  that,  on  this  last  traverse  issue  must  be  taken, 
and  that  the  attorney  general  may  afterwards  surmise  that 
the*  defendants  are  liable  to  repair,  and  that  the  whole  mat-  [*593] 
ter  shaU  be  tried  by  an  indifferent  jury,  &c.  Hawk.  b.  1.  c. 
11.  s.  5.  Though  the  county  under  the  plea  of  not  guilty, 
can  only  prove  that  the  bridge  was  not  a  public  bridge,  or  that 
it  was  in  good  condition,  diey  may  give  evidence  that  par- 
ticular individuals  have  been  accustomed  to  repair,  not  im* 
mediately  for  the  purpose  of  throwing  the  liability  on  them, 
but  to  afford  ground  tor  the  jury  to  conclude  that  the  bridge 
b  not  public,  2  M.  and  S.  262.      ^ 

^rial. — No  inhabitant  of  the  county  where  the  nuisance  Trial, 
arises  ought  to  sit  as  a  juror  on  the  trial,  though,  both  at 
common  law  and  by  statute,  he  may  be  examined  as  a  wit- 
ness, 6  Mod.  307.,  1  Ann.  st.  1.  c.  18.  s.  13.  And,  when  an 
impartial  trial  cannot  be  expected  in  the  proper  county  from 
the  interest  of  the  magistrates  in  the  cause,  the  indictment 
may  be  tried  in  the  county  adjoining,  6  Mod.  307.,  2  Burr. 
859,  860.,  Hawk.  b.  1.  c.  77.  s.  6.  ante  1  vol.  201.  And 
¥rfaere  the  bridge  lies  within  the  county  of  a  ci^  or  town  cor* 
porate,  and  the  point  in  dispute  is  whether  the  inhabitants  of 
the  ci^  or  the  county  at  large  ought  to  repair,  on  a  suggest 
tion  of  these  facts  on  the  record,  and  that  consequently  no 
impartial  investi^tion  can  take  place  in  either  of  those  iuris^ 
dictions,  the  venire  will  be  awaided  into  the  coun^  adjacent 
to  the  larger  division,  1  Stra.  177. 

JvdgmenU — ^The  mode  and  nature  of  the  judgment  in  Judgment 
case  of  bridges  is  similar  to  that  in  the  instance  of  highways, 
as  the  object  of  the*  prosecution  is  like  that  to  remove  the 
present  nuisance  ;  and,  in  many  cases,  to  settle  on  whom  the 
future  liabili^  rests.  By  1  Ann,  Sess.  1.  c.  18.  the  fine  set  on 
the  parties  convicted,  is  not  to  be  returned  into  the  exche- 
quer, but  is  to  be  applied  to  the  repair  of  die  bridge  indicted, 
see  ante  1  vol. 
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Essex.     That,  on,  &c.  there  was  and  from  thence  hitherto 
hath  been  and  still  is  (i)  a  certain  common  and  public  bridge, 
commonly  called  D.  bridge,  otherwise  D.  beam,  situate  and 
[*594]    being  in  the  parish*  of  H.  in  the  county  of  Essex,  in  the 
Agfainsta    common  king's  highway  leading  from  the  town  of  R.  in  the 
county  for  county  aforesaid,  towards  and  unto  the  city  of  L.  (or  to  the 
pubUc        town  of  —  in  the  same  county)  being  a  common  high- 
bridge  to    way  for  all  the  liege   subjects  of  our   said  lord  the  king  {k) 
decay.  (A)  on  foot,  and  with  their  horses,  coaches,  (/)  carts,  and  other 
earriages,  to  go,  return,  pass,  repass,  ride,  and  labour,  {m) 

J  upon  and  over  every  year,  at  all  times  of  the  year,  at  their 
ree  will  and  pleasure,  and  that  the  same  during  all  the  time 
aforesaid,  of  right  ought  to  have  been  used,  and  still  of  right 
ought  to  be  used  by  all  the  said  liege  subjects  for  the  pur* 
poses  in  that  behalf  aforesaid,]  and  that  the  said  common 
and  public  bridge,  on  the  said,  &c.  aforesaid,  and  continually 
from  thence  until  the  day  of  the  taking  of  this  inquisition,  at 
the  parish  of  H.  aforesaid,  in  the  county  aforesaid,  was  and 
yet  IS,  ruinous,  broken,  dangerous,  and  in  great  decay,  for 
want  of  needful  and  necessary  upholding,  maintaming, 
amending,  and  repairing  the  same,  so  that  the  liege  subjects 
of  our  said  lord  the  king,  in,  upon,  and  over  the  said  bridge 
on  foot,  and  with  horses,  coaches,  carts,  and  carriages  could 
not  and  cannot  pass  and  repass,  ride,  and  labour,  without 
great  danger  of  their  lives  and  loss  of  their  goods,  as  they 
ought  and  were  accustomed  to  do,  and  still  of  right  ought  to 
do  ;  to  the  great  damage  and  common  nuisance  of  all  the 
liege  subjects  of  our  said  lord  the  king,  upon  and  over  the 
said  bridge,  on  foot  and  with  their  horses,  coaches,  carts, 
and  other  carriages,  about  their  necessary  affairs  and  busi- 
ness, going,  returning,  passing,  riding,  and  labouring,  and 
against  the  peace  of  our  said  lord  the  king,  his  crown,  and 
dignity.^  And  that  the  inhabitants  of  the  county  of  E.  afore- 
said, of  right  have  been,  and  still  of  right  are  bound  to  re- 


(A)  See  other  precedents,  Cro. 
C.  C.  8  Ed.  313.  Starkie,  675. 
IVilliams.  J.  Bridges,  and  general 
note  ante  589  to  593. 

(t)  Most  of  the  old  precedents, 
state  that  the  bride^  was  immemo- 
rially  public,  but  mis  is  injudicious, 
see  ante  570. 

(k)  Sometimes  "  and  his  prede- 


cessors" are  here  inserted,  but  if 
the  bridge  was  not  immcmorially 
public,  those  words  should  be  omit- 
ted. 

(/)  Ante  576,  n.  f.  as  to  coaches. 

(m)  The  following  allegation 
within  the  brackets  is  usually  omiU- 
ted  in  the  modem  indictments. 
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pair  and  amend  the  said  common  bridge,  when  and  so  often 
as  it  shall  be  necessary. 

[Same  as  the  last  to  the  asterisk^  inserting'  the  matter  with"  The  like 
in  brackets^  and  that  the  said  bridge  is  not  within  any  liberty,  with  a  dif* 
city,  or  town  corporate ;  and  that   it  cannot  be  known  or  ^^^^^^  . 
proved,  that  any  nundred,  riding,  wapentake,  city,  borough,  more^for^ 
town,  or  parish,  or  certain  person  or  body  corporate  or  po-  mal.  (») 
litic,  ought  of  right  to  make,  repair,  rebuild,  or  amend  the 
said  bridge ;  and  that  the  inhabitants  of  the  whole  county  of 
£.  aforesaid,  ought  to  make,  build,  repair,  and  amend  the 
said  bridge,  when  and  as  often  as  need  hath  been,  or  occa- 
sion should  or  shall  require  the  same,  according*  to  the  form    r*595i 
of  the  statute  in  such  case  made  and  provided  ;  {o)  yet  the 
inhabitants  of  the  county  aforesaid  have  not  rebuilt,  amend- 
ed, or  repaired  the  said  bridge,  so  ruinous,  broken,  danger- 
ous, and  m  such  decay  as  aforesaid,  as  they  ought  to  have 
done,  and  still  of  right  ought  to  do,  but  during  all  the  time 
last  aforesaid,  permitted  and  suffered  and  still  do  permit  and 
suffer  the  said  bridge  to  be  greatly  ruinous,  broken,  in  decay 
and  out  of  repair  for  want  of  rebuilding,  repairing,  and  amend- 
ing the  same. 

[Commencement  as  ante  2.]     That  from  time  whereof  the  in<Uct- 
memory  of  man  is  not  to  the  contrary,  there  hath  been,  was,  ment 
and  still  is,  a  certain  ancient  and  public  stone  bpdge,  com-  ^^1"^  ^^ 
monly  called  Tenbury  Bridge,  lying  and  being  over  the  river  in  two 
— ■»  and  in  the  common  king's  highway,  leading  from  the  counti^t, 
market  town  of  Bromyard  in  the  county  of  Hereford,  to-  *ffwnj^ 
wards  the  market  town  of  Cleobury  Mortimer  in  the  county  ^e^  for 
of  Salop,  for  all  the  liege  subjects  of  our  said  now  lord  the  neglect- 
king,  and  his  ancestors,  late  kmgs  and  queens  of  this  realm  in^  to  re- 
of  £ngland,  with  their  horses,  coaches,  carts  and  carriages,  P***"  *^f  . 
upon  and  over  the  same  bridge  to  go,  return,  ride  and  labour ;  gj^n.  (p) 
and  that  one  part  of  the  same  bridge  lies  and  is  situate  in 
the  parish  of  Burford  in  the  county  of  Salop,  and  the  other 
part  of  the  same  bridge  lies  and  is  situate  in  the  parish  of 
Tenbury  in  the   county  of  Worcester ;  and  that  the   said 
other  part  of  the  same  bridge  which  lies  and  is  situate  in  the 
said  parish  of  Tenbury  in  the  said  county  of  Worcester,  on, 
&c.  and  continually  afterwards,  until  the  day  of  the  taking 
of  this  inquisition  at  the  parish  of  Tenbury  aforesaid,  in  the 

(n)  This  formal  conclusion  seems  Car.    IT.    Where  the  bridge   lies 

unnecessary,  as  it  is  a  presumption  within  two  counties,  each  is  liable 

of  law,  that  the  county  at  large  is  to  repair  the  part  which  lies  within' 

bound  to  repair.  it,  see,  5  T.  R.  501,  2.     This  is  an 

(•)22  Hen.  VIII.  c.  5.  s.  2,  3.  ancient  form.    The  modern  indict- 

\p)  This  precedent  was  obtained  ments  are  more  concise,  as  ante  59'o. 
from  the  crowa  ofiice,  Roll  Hil.  29 
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said  comity  of  Worcester,  was  and  yet  is  so  broken,  ruinous, 
and  in  decay,  that  the  lieges  and  subjects  of  our  said  lord 
Ae  now  king  u^n  and  over  the  same  other  part  of  the  said 
bridge,  which  lies  and  is  situate  in  the  said  parish  of  Ten- 
bury  in  the  county  of  Worcester  aforesaid,  with  their  horses^ 
coaches,  c^uts  and  carriages  cannot  go,  return,  ride,  and  la- 
bour as  they  ought,  and  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  were  accustomed  to  do ;  to  the 
great  and  common  nuisance  of  all  .the  lieges  and  subjects  ojf 
our  said  lord  the  king,  upon  and  over  the  same  part  of  the 
said  bridge  lying  andbeine  in  the  said  parish  of  Tenbury,  in 
the  county  of  Worcester  aforesaid,  with  their  horses,  coaches, 
carts  and  carriages,  going,  returning,  riding  and  labouring, 
and  against  the  peace  of  our  said  lord  the  king,  his  crown, 
[*596]  and  dignity ^  &c.  And  that  the  said  bridge  is  without*  any 
city  and  town  corporate  :  and  that  it  cannot  be  known  and 
piroved,  what  hundred,  riding,  wapentake,  city,  borough, 
tovm,  or  parish,  or  person  certain  body  politic,  ought  of 
right  to  make  the  said  bridge  ;  and  that  the  inhabitants  of 
the  coun^  of  Salop  aforesaid,  the  said  one  part  of  the  said 
bridge  which  lies  and  is  situate  in  the  said  parish  of  Bur- 
ford  in  the  said  county  of  Salop,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  ought  to  make. 
And  that  the  inhabitants  of  the  county  of  Worcester  afore- 
said, the  said  other  part  of  the  said  bridge  which  lies  and  is 
situate  in  the  said  parish  of  Tenbury  in  the  said  county  of 
Worcester,  according  to  the  form  of  the  statute  aforesaid 
ought  to  make.  Yet  the  said  inhabitants  of  the  county  of 
Worcester  aforessdd,  the  said  other  part  of  the  said  bridge 
lying  and  being  in  die  said  parish  of  Tenbury,  in  the  said 
county  of  Worcester  have  not  made,  but  the  said  other  part 
of  the  said  bridge  lying  and  being  in  the  said  parish  of  Ten- 
bury in  the  said  county  of  Worcester,  from  the  said,  &c.  un- 
til die  day  of  the  taking  of  this  inquisition  at  the  said  parish 
of  Tenbury  in  the  said  county  of  Worcester,  have  permitted 
and  yet  do  permit  to  remain  broken,  ruinous  and  in  decay,  to 
the  great  and  common  nuisance  of  all  the  lieges  and  subjects 
of  our  said  lord  the  king,  upon  and  over  the  said  other  part 
of  the  said  bridge  lying  and  being  in  the  parish  of  Tenbury 
aforesaid,  in  the  the  said  county  of  Worcester,  with  their 
horses,  coaches,  carts,  and  carriages,  going,  returning,"^!! 
labouring,  and  against  the  peace,  &c. 
Indictment  That  there  is  a  certain  common  public  bridge  called  B. 
agfainst  bridge,  situate  upon  the  river  E.  at  the  parish  of  T.  in  the 
notmain^'^  said  county  of  C,  in  the  king's  common  highway,  leading 
tidning  from  the  village  of  A.  in  the  county  of  C.  towards  and  unto 
andwid*  the  market  town  of  I.  in  the  said  county,  used  for  all  the 
»"b]f  *      ^^^g^  subjects  of  our  s^id  lord  the  now  king  and  his  prede- 
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cessors,  by  themselves  and  with  their  horses,  coaches,  carts,  l^ndflre, 
and  caWiages,  to   go,  return,  pass,  ride,  a^d  travel  upon  ^^i'Z 
and  over  at  their  wUl  and  pleasure,  freely  and  safely,  with-  battle> 
out  any  obstruction,  hindrance,  or  impedGiment  whatsoever  ;  menta  of 
and  that  the*  said  common  public  bridge,  on,  &c.  andcon-  J^^^w*> 
tinually  afterwards  until  the  day  of  the  taking  of  this  inqui-  [#5971 
sition,  was  and  yet  is  broken,  ruinous,  and  in  decay  for  want  ^ 
of  due  reparation  and  amendment  of  the  same,  and  the  said* 
common  public  bridge  during  all  the  time  last-mentioned 
was  and  yet  is  over  narrowj  and  the  batdements  of  the  same 
bridge  were  not,  nor  yet  are  of  a  sufficient  height  to  guard 
and  preserve  the  said  subjects  of  our  said  lord  the  king,  pass- 
ing,   riding,  and  travelling  upon  and  over  die  said  bridge, 
from    going   and    falling  over  Ae  said   battlements   into 
the  said  river  £.,  by  reason  whereof  the  said  liege  subjects 
of  our  said  lord  the  king,  necessarily  going,  returning,  pass- 
ing, riding  and  travelling  upon  and  over  the  said  common 
public  bridge  by  themselves,  and  with  their  horses,  coaches, 
carts,    and  carriages  during  all  the  time  last-mentioned, 
could  not  nor  yet  can  go,  return,  pass,  ride   and  travel  upon 
and  over  the  said  common  public  bridge,  so  freely  and  safely 
as  they  ought  to  do ;  but  were  and  yet  are  gready  obstructed, 
stmped,  and  hindered  in  the  going,   returning,  passing, 
riding  and  travelling  upon  and  over  the  same  common  pub- 
lic bridge,  and  during  all  the  time  aforesidd,  were  and  yet 
are  in  great  peril,  hazard,  and  danger  of  going,  riding  and 
faDing  over  tne  ssud  battlements  of  the  said  common  public 
bridge  into  the  said  river  £.,  and  of  being  there  suffocated, 
drowned,  and  killed  in  the  same,  and  of  losing  and  spoiling 
their  goods  and  wares,  to  the  great  damage  and  common 
nuisance  of  all  the  liege  subjects  of  our  said  lord  the  king, 
upon  and  over  the  said  common  public  bridge  going,  return- 
ing, passing,  riding  and  travelling,  against  the  form  of  th^ 
statutes   in  that  case  made  and  provided,  and  against  the 
peace,  &c.  and  that  the  inhabitants  of  the  county  of  C.  of 
right  ought  to  repair  and  amend  the  said  common  public 
bridge  so  as  aforesaid  being  broken,  ruinous,  over  narrjow^ 
and  in  decay,  and  the  battlements  thereof  not  being  of  a«z(/^ 

(7)  This  iiKfietment  will  be  found  taken   to  hare   intended  that  the 

in  3  B.  and  P.  354^  6  T.  R.  194^  narrowness    comjplfdned   of    arose 

where  mn  objection  was  taken  that  from  the  fall  of  the  battlements  and 

the  narrowness  of  a  bridge  could  the  other   obstructions   specified  ; 

not  subject  the  county,  district,  or  but  on   principle  it  should  seem 

penon  bound  to  repair  to  any  pro-  that  the  county  is  only  bound  to 

secutionv   but  it   was  holden,  that  maintain  what  is  erected,  and  not 

as   the  objection  was  made  after  enlarge  old  bridges,  or  make  new 

▼erdic^t,  the  discussion    could  not  ones  for  public  usci  sed  ride  ante 

be  entertained,  as  the  jury  must  be  590,  1. 

Crim,  Law.  vol.  hi.  e 
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Pre8eiit>  Jictent  height^  and  to  make  the  same  safe  and  secure  for  the 
bridre^ata  ***^  subjects  whenever  and  as  often  as  it  becomes  necessary, 
quarter  That  at  a  general  quarter  sessions  of  the  peace  of  our  lord 

sessions,  the  king,  holden  at  C.  for  the  said  county,  on,  &c«  before 
^^*Jj^^*^®  the  reverend  G.  P.  clerk,  W.  B.  and  W.  P.  esquires,  and 
ou^t  to  Others  justices  of  our  said  lord  the  king  assigned  to  keep 
refHir.  (r)  the  peace  of  our  said  lord  the  king  in  and  for  the  said  coun- 
ty, and  also  to  hear  and  determine  divers  felonies,  tres* 
passes  and  misdemeanours,  committed  within  the  said  coun- 
ty, it  is  presented  by  the  oath  of  J.  M.,  Sec.  [the  name  of  the 
grand  jurors^  good  and  lawful  men  of  the  said  county,  then 
[^598]  and"!^  there  sworn  and  charged  to  enquire  for  our  said 
lord  the  king,  and  the  body  of  the  said  county,  as  follow* 
eth,  that  is  to  say,  G.  aforesaid ;  the  jurors  for  our  sove- 
reign lord  the  king  upon  their  oath  present,  that  a  certain 
bridge  over  the  river  T.,  commonly  called  G.  bridge,  lying 
and  being  in  the  several  parishes  of  L.  and  M.  in  the  said 
county  of  G.  in  the  king^s  common  highway,  there  leading 
from  the  market  town  of  T.  in  the  county  of  G.,  to  the  mar- 
ket town  of  K.  in  the  county  of  G.  for  and  during  twenty 
years  last  past,  being  a  common  king's  highwav  for  all  the 
liege  subjects  of  our  said  lord  the  king,  with  their  horses, 
carts,  and  carriages,  to  go,  pass,  ride  and  travel  at  their 
pleasure,  on,  &c.  was  and  continually  from  thenceforth,  hith- 
erto hath  been  and  still  is  in  great  decay,  broken  down  and 
ruinous,  so  that  the  liege  subjects  of  our  said  lord  the  king, 
upon  or  over  the  said  bridge,  with  their  horses,  carts,  and 
carriages,  could  not  and  cannot  go,  pass,  ride  and  travel, 
without  great  danger,  to  the  grievous  damage  and  nuisance 
of  all  the  liege  subjects  of  our  said  lord  the  king,  upon  and 
over  the  said  bridge  going,  passing,  riding  and  travelling, 
against  the  peace,  &c.,  and  that  the  inhabitants  of  the  county 
of  G.  aforesaid,  the  common  bridge  aforesaid,  (so  as  afore- 
said being  in  decay,)  ought  to  repair  and  amend  when  and  so 
often  as  it  shall  be  necessary,  (s)  And  the  jurors  aforesaid, 
on  their  oath  aforesaid,  further  present,  that  a  certain  other 
public  bridge  over  the  river  T.,  commonly  called  G.  bridge, 
lying  and  being  in  the  said  county  of  G.  in  the  said  king's 

highway,  leading  from  the  said  market  town  of in  the 

said  county  of  G.,  to  the  said  market  town  of  L.  in  the  said 
county  of  C,  at  the  several  times  hereinafter  mentioned,  and 
now  being  a  common  king's  highway  for  all  the  liege  subjects 
of  our  said  lord  the  king,  with  their  horses,  carts  and  car- 
riages, to  go,  pass,  ride  and  travel  without  great  danger,  to 
the  grievous  damage  and  nuisance  of  all  the  liege  subjects 

(r)'  See   other    precedents,    6     does  not  seem  necessary  to   state 
Wentw.  427,  Bum.  J.  Bridges.  who  ought  to  repair>  Ancfr.  285. 

(t)  In  case  of  a  presentment  it 
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of  our  said  lord  the  king,  upon  and  over  the  said  bridge 
going,  passing,  riding  and  travelling,  and  against  the  peace 
of  our  said  lord  the  king,  his  crown  and  dignity.  And  the 
jurors  aforesaid,  on  their  oath  aforesaid,  furdier  present, 
that  the  inhabitants  of  the  said  county  of  G.,  the  said  last- 
mentioned  public  and  common  bridge,  (so  as  last  aforesaid 
being  in  decay,  broken  down  and  ruinous,)  ought  to  repair 
and  amend  when  and  so  often  as  it  shall  be  necessary.  Indict- 

^Same  as  the  indictment  ante  59  3, 4,  to  the  words  "  crotvn  menta- 
and  dimituy  and  then  conclude  as  follows.']   And  that  A.  B.  ?*1^5,*", 

,  ^^'  .,  •'ri>'"l.  r^»      individual 

late   of esquire,  by  reason  oi  his  tenure   of  certain  for  not  re- 
lands,  situate,  lying,"**"  and  being  in  the  parish  of         ■,  in  pairing  a 
die  said  coun^  of         ,  during  all  the  time  aforesaid,  was  and  ^??*, 
suU   is  bound  to  repair  and  amend  the  said  common  bridge,  ^^t  to 
as  often  and  whenever  it  hath  been  and  shall  be  necessary,  do,  ratione 
[Commencement  as  ante  2.]     That  there  is*  and  from  time  tenurae.(r) 
whereof  the   memory  of  man  is  not  to  the  contrary  there    r*599] 
hath  been  a  certain  public  and  common  bridge,  in  the  parish  of  ^^?   ^^ 
G.  in  the  S8ud  county  of  S.,  over  the  river  W.,  commonly  call-  ^Svate  in. 
ed  E.  bridge,  situate  in  the  king's  common  highway,  leading  dii^dual, 
from  the  town  of  G.  in  the  said  county  of  S.,  to  the  town  of  bound  ra- 
F.  in  the  same  county,  for  all  the  liege  subjects  of  our  said  J^^JJ^,g  ^ 
lord  the  king  and  his  predecessors,  to  go,  return,  ride  and  repair,  for 
travel  on  horseback,  and  with  their  cattle,  carts  and  carriages,  aufferinp  a 
upon,  along  and  over,  at  their  will  and  pleasure  ;  and  5iat  ^ndg^  to 
the  said  public  and  common  bridge,  on,  &c.  and  from  thence  y^ 
continually  afterwards,  until  the  dav  of  taking  this  inquisi-  Count,  for 
tion,  was  and  yet  is,  ruinous,  in  decay,  and  out  of  repair,  permitt- 
and  insuflScient,  and  without  any  parapet  building,  erection,  ^rfd^^to 
or  defence  whatever,  on  the  sides  thereof,  to  prevent  horses  be  out  of 
and  other  cattle,  carts  and  carriages,  going,  returning,  pass-  repair,  and 
ing  and  travelling  upon,  along  and  over  the  said  bridge,  from  ««■«*«• 
falling  from  thence  into  the  said  river,  so  that  the  liege  sub- 
jects of  our  said  lord  the  king  could  not  during  all  the  time 
last  above-mentioned,  nor  yet  can  go,  return,  ride,  and  travel 
upon,  along  and  over  the  said  bridge  without  great  danger 
OI  their  lives,  and  loss  of  their  horses  and  other  cattie,  carts 
and  carriages,  to  the  great  damage  and  common  nuisance  of 
all  the  liege  subjects  of  our  said  lord  the  king,  going  and  re- 
turning, riding  and  travelling,  upon,  along  and  over  the  said 
bridge,  and  against  the  peace,   &c.     And  that  T.  M.  M. 
late  of,  &c.  esquire,  by  reason  of  the  tenure  of  his  manor  of 
G.,  in  the  said  county,  {x^  ought,  when  and  as  often  as  it 
shadl  be  necessary,  tq  repair  and  amend  the  said  bridge,  and 

(0    See     other    precedents,    4  Wentw.  188.  2  Starkie,  675. 

Wcntw.     178, 188.  2  Starkie,  375.  (x)  The  worda  « the"  and  «  ma- 

and  ante  587,  and  as  to  the  necessa-  nor"  seem  incorrect.    See  ante  592, 

ry  allegations,  ante  592.  571,  2. 

(tf)   See    other    precedents,   4 
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to  make  the  same  sufficient,  safe,  and  secure,  so  that  the  liege 
subjects  of  our  said  lord  the  king  may  pass,  repass,  ride  and 
travel  upon,  along  and  over  the  said  bridge,  without  danger 
of  their  lives,  or  loss  of  their  horses,  and  other  cattle,  carts 
Second      anj  carriages.     And  the  jurors,  &c.  do  further  present,  that 
l^viiiir  ^^  there  now  is,  and  from  time  whereof  the  memory  of  man  is 
the  pan-    not  to  the  contrary,  there  hath  been  a  certain  other  public  and 
pet  wall     common  bridge  in  the  said  parish  of  G.  in  the  said  county  of 
P'^™*?'   S.,  over  the  river  W.,  commonly  called  E.  bridge,*  situate  in 
passage  is  ^^  king's  common  highway,  leading  from  the  town  of  G.  in 
danger-      the  said  county  of  S.,  to  the  town  of  F.  in  the  same  county, 
^i      1   ^^^  ^  ^^  li^g^  subjects  of  our  said  lord  the  king  and  his 
[  oOO]   predecessors,  to  go,  return,  ride  and  travel  on  horseback,  and 
with  their  cattle,  carts  and  carriages,  upon,  along  and  over 
at  their  will  and  pleasure,  and  that  die  said  last-mentioned 
public  and  common  bridge,  on  the  said,  &c.  and  from  thence 
continually  afterwards,  until  the  day  of  taking  this  inquisi« 
tion,  was  and  yet  is  insufficient  and  without  any  parapet 
building,  erection,  or  defence  whatsoever,  on  the  sides  ther£^ 
of,  to  prevent  horses  and  other  cattle,  carts  and  other  car- 
riages, going,  returning,  passing  and  travelling,  upon,  along 
and  over  the  said  bridge,  from  falling  from  dience  into  the 
said  river,  so  that  the  liege  subjects  of  our  said  lord  the  king 
could  not  during  the  time  last  above-mentioned,  nor  yet  can 
go,  return,  ride  and  travel,  upon,  along  and  over  the   said 
bridge,  without  great  danger  of  their  lives,  and  loss  of  their 
horses  and  other  cattle,  carts  and  carriages,  to   the  ^eat 
damage,  &c.  \as  i^^^^  count  to  the  end,] 
Against  Somersetshire.     That  by  a  certain  act  of  parliament,  en- 

the  assign-  ^tled  '*  An  act  for  making  the  river  Avon,  m  the  counties 
corpora^     of  Somerset  and  Gloucester,  navigable  from  the  city  of  Badi 
tion  for      to  or  near  Hanham's  mills,"  made  in  the  year  1711,  it  was^ 
not  re-       among  Other  things  enacted,  that  the  mayor,  aldermen,  and 
P'^ST  *    common  council  of  the  city  of  Bath,  in  the  county  of  Somer- 
bridge       ^^t,  their  successors,  assigns  and  nominees,  should  preserve 
built  in      and  maintain  the  ford,  called  Newton's  Ford,  as  it  tnen  was 
Heu  of  a    fi^  i^^d  convenient  for  horses,  waggons  and  other  carriages  to 
which  cor-  P*'®  over,  or  else  to  build  and  erect  at  their  own  proper  costs 
poration     and  expences,  a  bridge  over  the  said  river  Avon,  at  or  near  the 
ought  to^  said  Vfewton^s  Ford,  fit  and  convenient  for  horses,  waggons 
preserve.   ^^^  other  carriages  to  pass  over,  and  keep  the  same  in  repair, 
as  by  the  record  of  the  said  act  of  parliament,  now  remain- 
ing among  the  rolls  of  parliament,  more  fully  and  at  large 
appears.     And  the  jurors,  &c.  fiirdier  present,  that  the  said 
ford  called  Newton^s  Ford  after  the  making  of  the  said  act 
of  parliament,  and  for  a  long  time  before,  and  until  the  time 


(^)  This  was  an  indictmeat  Ibaad  A.  D.  1814. 
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of  the   taking  of   this   inquisition,  was  not  preserved  or 
maintained  fit  or  convenient  for  horses,  waggons  and  other  < 

carriages  to  pass  over,  and  that  a  certain  common  public 
bridge  after  the  making  of  the  said  act,  and  before  the  tak- 
ing of  this  inquisition,  to  wit,  on,  &c.  was  built  and  erected 
by  certain  persons,  then  being  assignees  and  nominees  of  the 
said  mayor,  aldermen,  and  common  council,  over  the  said 
river  Avon  at  the  said  ford,  called  Newton's  Ford,  in  the  se- 
veral parishes  of  Weston,*  and  Newton's  Saint  Lee,  in  the  [*601] 
said  county  of  Somerset,  but  that  the  said  bridge  at  the  time 
of  the  building  and  erecting  thereof,  or  at  any  time  since, 
or  at  the  time  of  the  taking  of  this  inquisition,  was  not  fit  or 
convenient  for  horses,  wanons  and  other  carriagess,  to  pass 
over.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
further  present,  tnat  the  said  common  public  bridge,  on,  &c. 
and  from  thence  continually  until  the  day  of  the  taking  of  this 
inquisition,  was  and  yet  is  broken,  ruinous,  and  in  decay,  for 
want  of  the  needful  reparation  and  amendment  thereof,  and 
during  all  that  time  was  and  yet  is  over  narrow  and  danger- 
ously steep,  by  reason  whereof  the  liege  subjects  of  our  said 
lord  the  king,  necessarily  going,  returning,  passing  and  re- 
passing, upon  and  over  the  said  common  public  bridge  by 
themselves,  and  with  horses,  waggons  and  other  carriages, 
during  all  the  time  last  aforesaid,  could  not,  nor  can  go,  re- 
turn, pa:&s  and  repass,  upon  and  over  the  said  common  public 
bridge,  so  freely,  safely  and  commodiously,  as  they,  during 
that  time  of  right  oueht  to  have  done,  and  sdll  of  right  ought 
to  do,  but  during  au  that  time  were,  and  still  are  greatly 
straitened,  obstructed  and  incommoded,  and  in  great  danger 
and  peril,  in  going,  returning,  passing  and  repassing,  upon 
and  over  the  said  common  public  bridge,  to  the  great  damage 
and  common  nuisance  of  all  the  liege  subjects  of  our  said 
lord  the  king,  upon  and  over  the  same  bridge  going,  return- 
ing, passing  and  repassing,  and  against  the  peace  of  our  said 
lord  the  king,  his  crown  and  dignity.  And  the  jurors,  &c. 
further  present,  that  the  company  of  proprietors  of  the  Ken- 
net  and  Avon  canal  navigation,  Charles  Dundas,  late  of 
Reading  in  the  county  of  Berks,  esquire,  Anthony  Bacon, 
late  of  the  city  of  Bath  esquire,  M.  C.  late  of,  &c.  together 
with  divers  other  persons  to  the  jurors  aforesaid  unknown, 
at  the  time  of  the  taking  of  this  inquisition,  were  and  are 
the  assignees  and  nominees  of  the  said  mayor,  aldermen,  and 
common  council  of  the  city  of  Bath  aforesaid,  in  the  said 
county,  to  wit,  at  the  parishes  aforesaid,  in  the  said  county 
of  Somerset. 

That  J.  W.  late  of,  .&c.  on,  &c.  and  continually  from  that  For  not 
time  until  the  day  of  the  taking  of  the  said  inquisition,  hath  ^^^^"^^ 
been  possessed  and  yet  is  possessed  of  a  certain  messuage  ^ear  to  a 
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common  qj.  dwelling-house  with  the  appurtenances,  situate  and  being 
bVid«e*"  ^^  ^*  siforesaid,  within  the  borough  aforesaid,  and  liberty 
whereby  thereof,  and  widiin  the  jurisdiction  of  this  court,  adjoining  to 
danger  of  a  certain  bridge  called  S.  B.,  and  upon  a  certain  common 
house  fall-  gg^tor  sewer  called  P.,  formerly  built  (the  same  bridge*  being 
sewer  or  ^^^  king's  common  highway  there,)  and  that  by  reason  of  his 
on  bridge,  tenure  thereof,  he  the  said  J.  W.  hath  been  obliged  and 
(')  ought  well  and  sufficiently  to  repair  and  maintain  the  founda-^ 

[  w2j   iJQjj  Qf   thg   sajj  messuage  or  dwelling  house,  upon  the 

fleet  or  sewer  aforesaid,  nevertheless  the  said  J.  W.  for  all 
the  time  aforesaid,  hath  suffered,  and  yet  suffers  the  founda- 
tion of  the  said  messuage  or  dwelling-house  to  lie  and  con- 
tinue in  great  decay  and  ruin  for  want  of  due  reparation 
thereof,  by  which  the  said  messuage  or  dwelling-house  hath 
been,  and  yet  is  very  likely  to  fall  down  into  the  said  common 
fleet  and  sewer,  and  in  and  upon  the  said  bridge,  to  the  great 
danger  of  killing  the  liege  men  and  subjects  of  the  said  lord 
the  king,  passing,  residing  and  working  on,  by,  over  and  un- 
der the  said  bridge,  and  to  the  no  small  fear  and  grievance 
of  them  the  said  liege  men  and  subjects  of  the  said  lord  the 
king,  to  the  evil  example  of  others,  in  such  case  delinquent, 
and  against  the  peace,  &c. 
Fornotre-  [Commencement  as  ante  2.]  That  from  time  immemorial 
pairing  there  was  and  yet  is  a  common  and  ancient  king's  highway, 
•^h^  H^  leading  from  the  market  town  of  H.  in  the  west  riding  of  the 
Smce'^of  *'  county  of  Y.  towards  and  unto  the  market  town  of  M.  in  the 
300  feet  county  Palatine  of  L.  in,  through,  and  over  the  township  of 
from  a  Q,  i^  the  west  riding  of  the  county  of  Y.  aforesaid,  used  for 
bridge.(a)  jj|  ^^  liege  subjects  of  the  king  for  themselves,  with  carriages, 
&c.  to  pass,  &c.  And  that  a  certain  part  of  the  said  high- 
way, at  the  said  township  of  Q.  in  the  west  riding  aforesaid, 
to  wit,  a  certsun  part  thereof,  lying  next  adjoining  the  west 
end  of  a  certain  public  bridge  mere,  called  T.  Bridge,  and 
within  the  distance  of  300  feet  thereof,  beginning  at  tihe  west 
end  of  the  said  public  bridge,  and  extending  from  thence 
westwards,  containing  in  length  45  feet,  and  in  breadth  seven 
yards,  and  a  certain  other  part  thereof,  lying  next  adjoining 
to  the  east  end  of  the  said  bridge,  and  within  the  distance  of 
three  hundred  feet  thereof,  beginning  at  the  east  end  of  the 
said  bridge,  and  extending  from  thence  eastwards,  contain- 
ing in  length  150  feet,  and  in  breadth  seven  yards,  on, 
&c.  at,  &c.  was  and  yet  is  very  ruinous  and  in  decay  for 
want  of  repair,  &c.  so  that  the  subjects  of  the  king  can- 
not safely  pass ;  to  the  common  nuisance,  &c.  against  the 

(z^  From  3  Lord  Raym.  18. 
(a)    This  indictment   is  from  7     of  the  bridge,  always  accompanied 
East  Rep.  588,  where  it  was  hold-     the  duty  of  repairing  the  bridge  it- 
en  that  the  obligation  to  repair  the     self.    See  ante  589. 
highway  for  300  yards  on  each  side 
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peace,  &c.  and  against  the  form  of  the  statutes,  &c.  And 
that  the  inhabitants  of  the  west  riding  of  the  county  of  Y. 
the  said  common  highway  so  as  aforesaid  being  in  decay,  of 
right  oughf""  to  repair  and  amend,  when  and  so  often  as  it 
shall  be  necessary. 


[*603] 


INDICTMENTS,  &c.  FOR  NOT  REPAIRING  WA- 

TER  COURSES,  &c. 

[Commencement  as  ante  2.]  That  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  there  was  and  still 
is  a  certain  common  and  ancient  water  course  commonly  call- 
ed A.  leading  from  a  certain  place  called  the  wharf  in  tne  pa- 
rish of  B.  A.  in  the  county  of  B.  to  a  certain  brew  house  in 
the  occupation  of  one  H.  D.  in  the  parish  of  St.  A.  in  the 
suburbs  of  the  city  of  O.  in  the  said  county  of  O.  used  by  all 
the  liege  subjects  of  our  said  lord  the  king  and  his  predeces- 
sors for  the  time  beings  inhabiting  and  residing  in  and  about 
the  said  parish  of  St.  A.  to  supply  them  with  water  for  the 
use  and  benefit  of  themselves  and  their  families,  and  that  a 
certain  part  of  the  said  common  and  ancient  water  course,  in 
the  parish  of  St.  A.  aforesaid,  in  the  subiu-bs  and  county 
of  O.  aforesaid,  containing  in  length  three  hundred  yards, 
and  in  breadth  eighteen  feet,  on,  &c.  and  continually  after- 
wards until  the  day  of  the  taking  of  this  inquisition,  at,  &c. 
aforesaid,  was  and  still  is  foul,  filled  and  choaked  up  with 
mud,  weeds,  rubbish,  dirt  and  other  filth,  whereby  the  course 
and  passage  of  the  water  which  should  and  ought,  and  before 
that  time  was  used  and  accustomed  to  run  and  flow  through 
the  same  water  course,  was,  during  all  the  lime  last  aforesaid, 
and  still  is  so  greatly  stopped  and  obstructed,*  that  the  liege 
subjects  of  our  said  lord  the  king,  inhabiting  and  residing  m 
and  about  the  said  parish  of  St.  A.  durine  all  the  time  last 
aforesaid,  were  and  still  are  not  only  deprived  of  the  benefit 
and  advantage  of  the  water,  which,  during  all  the  time  last 


Against 
the  dean 
and  corpO" 
ration  of  a 
city,  for 
•Uttering  a 
water 
coarse 
which  usu- 
ally sup- 
plied cer-* 
tain  inha- 
bitants 
withwater» 
and  which 
they  were 
bound  to 
cleanse, 
&c.  to  be 
so  filthy  as 
to  become 
a  publie 
nuisance. 


[•60*] 


(5)  See  general  notes  ante  565  to 
576.  This  precedent  is  from  Cro. 
C.  A.  377.  Although  this  indict- 
ment  probably  referred  only  to  a 
small  stream^  and  th^  nuisance  is 
charged  as  affecting  persons  on  its 
banks,  there  can  be  no  doubt 
that  a  person  bound  to  repair  a 
nayigable  river,  might  be  indicted 
for  suffering  its  navigation  to  be 
obstructed.  A  navigable  river  is 
indeed,   a  highway,  and  may  be 


described  as  such  in  the  proceed- 
ings, Hawk.  b.  1.  c.  76,  s.  1.  It  is 
laid  down  that  if  a  water  course  be 
stopped  to  the  nmsance  of  the 
country,  and  none  appear  bound 
by  prescription  to  clear  it,  those 
who  have  ^e  right  of  fishing,  and 
the  neighbouring  towns,  who  have 
the  immediate  use,  may  be  com- 
pelled to  remove  the  obstruction. 
Hawk.  b.  1.  c.  75,  s.  13. 
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aforesaid,  should,  and  ought  to  have  run  and  flpwed,  and 
still  of  right  ought  to  run  and  flow  through  the  said  water 
course  in  its  usual  and  accustomed  manner,  but  also  the  said 
mud  and  other  filth  during  all  the  time  last  aforesaid,  became 
and  were  and  still  are  very  offensive  and  nauseous,  and  the 
said  water  thereby  greatly  corrupted,  and  by  means  thereof 
divers  noisome  and  unwholesome  smells  on  the  said  thirtieth 
day  of  December,  in  the  year  aforesaid,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  the  taking  of 
this  inquisition  at  the  parish  of  A.  aforesaid,  did  from  thence 
arise,  so  that  the  air  tnereby  was  and  still  is  greatly  corrupt- 
ed and  infected,  to  the  great  damage  and  common  nuisance 
of'  all  the  liege  subjects  of  our  said  lord  the  king,  not  only 
there  residing  and  inhabiting,  but  also  going,  returning,  pass- 
ing and  repassing  by  the  same,  and  against  the  peace  of  our 
said  lord  the  king,  his  crown  and  dignity.  And  that  the  dean 
and  chapter  of  the  cathedral  Church  of  Christ,  of  the  founda- 
tion of  lord  Henry  the  eighth,  late  king  of  England,  and  the 
mayor,  bailiifs,  and  commonalty  of  the  said  city  of  O.  in  the 
said  county  of  O.  for  the  time  being,  the  said  common  and 
ancient  water  course  so  as  aforesaid  being  foul,  choaked  and 
filled  up  as  aforesaid,  ought  to  empty,  cleanse  and  scour^ 
and  until  the  said  grievance  have,  from  time  whereof  the  me- 
mory of  man  is  not  the  contrary,  emptied,  cleansed,  and 
scoured,  and  have  used  and  been  accustomed  to  empty, 
cleanse,  and  scour,  and  still  of  right  ought  to  empty,  cleanse^ 
and  scour,  when  and  as  often  as  the  same  should  or  shall  be 
necessary ;  (c)  yet  the  said  dean  and  chapter  and  the  said 
mayor,  bailiffs,  and  commonalty  have  not  emptied,  cleansed, 
or  scoured  the  same  common  and  ancient  watercourse,  so  be- 
ing foul,  filled  and  choaked  up  as  aforesaid,  as  they  ought 
to  have  done,  and  still  of  right  ought  to  do,  but  during  all 
the  time  last  aforesaid,  permitted  and  suffered,  and  stiU  do 
permit  and  suffer  the  said  water  course  to  be  foul,  filled  and 
choaked  up  as  aforesaid,  for  want  of  emptying,  cleansing,  and 
scouring  the  same. 
For  suffer-  [Commencement  as  ante  2.]  [Northumberland  being'  the 
tof  e  m'^  n^;rf  adjoining  county  to  the  town  of  N.  upon  T.  and  county 
ed  with  "  9f  ^^^  same  town  J]  The  jurors  of  our  sovereign  lord  the 
rocks,  king  upon  their  oath*  present.  That  from  time  whereof,  &c. 
stones,  &c.  there  hath  been  and  still  is  a  certain  ancient  port  commonly 
vent  ^iira  ^^^^^  *©  port  of  N.  upon  T.  used  by  all  the  liege  subjects 
from  en-    of  OUT  said  lord  the  king  and  his  predecessors  for  the  time 

tering  it.    being,  for  the  importation  and  exportation  of  goods  and 

Against 

the  mayor  " 

*rl^^T       {^^  '^^  •®®™'  *®  ■***®  *®  *^     °^^  repairing  a  way,  ante  583,  and 
[•oOatJ    bility  suiiidently  as  in  case  of  an     5S7. 

indictment  against  a  township  for  — 
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merchandizes  there  ;  and  for  the  benefit  and  advantage  of  ^ues  of  a 
trade  and  navigation  there,  and  for  the  ships,  lighters,  boats,  ^^^^  <=®'" 


orate. 


to 


and  other  vessels  of  the  liege  subjects  of  our  said  lord  the  bound 
king,  using  the  said  port  as  aforesaid,  safely  and  securely  preserve 
to  pass  and  repass,  and  load  and  unload  therein  for  the  pur-  **  ^{^  "*^»* 
poses  aforesaid,  and  that  the  said  port,  on,  &c.  and  from  §^onTrfi 
thence  continually  afterwards,  tintil  the  day  of  taking  this 
inquisition  in  a  certain  part  thereof,  containing  fourteen 
hundred  yards  in  length,  and  four  hundred  yards  in  breadth, 
there  called  S.  situate  and  being  in,  &c.  aforesaid,  being 
next  adjoining  the  county  of  N.  and  in  a  certain  other  part 
thereof,  containing  500  yards  in  length,  and  200  yards  in 
breadth,  there  called  the  middle  ground,  situate  and  being  . 
in  the  said,  &c.  and  in  a  certain  other  part  thereof,  contain- 
ing 600  yards  in  length,  and  300  yards  in  breadth,  there 
called  I.  S.  situate  and  being  in  the  said,  &c.  was,  and  still 
is,  foul,  filled  up,  and  choaked  up  with  rocks,  stones,  gravel, 
sand,  and  mud,  by  reason  whereof  the  water  which  should 
and  ought,  and  before  that  time  was  used  and  accustomed 
to  run  and  flow  into  and  through  the  said  port,  and  filled, 
and  rendered  the  said  port  in  those  parts  thereof,  deep,  com^ 
modious,  and  safe,  for  the  aforesaid  ships,  lighters,  boats, 
and  other  vessels,  to  pass  and  repass,  and  load  and  unload 
therein,  for  the  importation  and  exportation  of  goods  and 
merchandizes  there,  and  for  the  benefit  and  advantage  of 
trade  and  navigation  there,  was,  during  all  the  time  afore- 
said, and  still  is  so  greatly  stopped  and  obstructed,  and 
turned  and  confined  in  such  narrow,  winding  and  irregular 
channels,  that  the  said  port  in  those  parts  diereof  became, 
and  during  all  the  time  aforesaid  was,  and  sull  is,  narrow, 
shallow,  dangerous  and  wholly  unfit  for  the  purposes  afore- 
said, so  that  the  liege  subjects  of  our  said  lord  the  king 
could  not,  during  all  the  time  aforesaid,  nor  yet  can  use  the 
said  port  for  the  exponation  or  importation  of  goods  and 
"merchandizes  there,  oPfor  the  benefit  and  advantage  of  trade 
and  navigation  there,  widiout  the  most  imminent  hazard  of 
damaging  their  ships,  lighters,  boats,  or  other  vessels,  or  the 
goods  and  merchandizes  laden  on  board  thereof,  to  the  great 
damage  and  common  nuisance  of  all  the  liege  subjects  of  our 
aaid  lord  the  king,*  using  the  said  port  as  aforesaid,  and  against  [*606] 
the  peace  of  our  said  lord  the  king,  his  crown  and  dignity. 
Ana  that  die  mayor  and  burgesses  of  the  town  of  N.  upon 
T.  foresaid,  in  the  county  of  the  town  of  N.  upon  T.  afore- 
stdd,  for  the  time  being,  ought  to  repair,  cleanse,  and  main- 

(cf)  This  precedent  is  from  Hands*     from  the  one  given.    Se^  notes  to 
practice,  394.    It  consists  there  of    the  last  precewnt. 
12  counts,  which  difier  only  iHghtly 

Crim.  Law.  vol.  hi.  f 
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tain  the  said  port,  when  and  as  often  as  it  is  necessary  for 
the  use  and  benefit  of  all  persons  importing  or  exporting 
goods  there,  and  for  the  benefit  and  advantage  of  trade  and 
navigation  there,  {e) 
Present-         Essex— Middlesex  and  Kent  to  wit.     Be  it  remembered, 
Aient  by     that  b^  and  at  a  special  session  and  court  of  sewers,  duly 
^^^'ncnTof  ^^^^  ^^  *^  limits  of  the  levels  of  Havering,  Dagenham, 
sewers.      Ripple,  Barking,  Eastham,   Westham,  Layton,  Waltham- 
for  not  re-  stow^  Bromley,  and  East  Marsh,  and  for  the  respective  bor-« 
pairing      ^ers  or  confines  thereof,  near  to  the  same  as  the  same  re- 
w3i which  spectively  is,  and  standing,  lying,  running  and  being  with- 
was  blown  in  the  said  respective  counUes,  and  within  the  bounds,  limits, 
up  by  the  and  jurisdictions  of  his  majesty's  commissioners  of  sewers, 
Se'^^^and  ^^^^  issued  under  the  great  seal  of  G.  B.  on  the  nineteenth 
which  de-  ^7  of  June  in  the  year  of  our  lord  1761,  still  in  force  un- 
fendantby  suspended,  at  the  sign  of  the  Green  Man  in  Great  I.  in  the 
reason  of   gaid  coun^  of  E.  on   Saturday  the   fifth  day  of  January  in 
wLbound  *®  y^^  ^^  ^^^  ^^^^  1765,  before  B.  G.  esq.  chairman,  S. 
torepur.    ^^ ^j  j-  Jrlv,  J.  J.#«,  C^.  S.,  m/»  F •,  J*  G.,  ▼▼  •  S.,  G.  o*,  £•  R*,  vrk^j 
if)  P.,  A«  and  W.  R.,  esquires,  commissioners  in  the  said  com- 

mission named,  three  thereof,  to  wit,  the  said  B.  G.,  S.  W., 
and  J.  K«,  are  therein  and  thereby  nominated  and  appointed 
of  the  quorum,  come  twelve  sewers,  jury  for  our  sovereign 
lord  the  king,  being  duly  returned  and  charged,  &c.  come 
upon  a  sewers'  jury  for  the  limits,  and  for  the  borders  and 
confines  of  R.  and  b.  levels  in  the  said  county  of  £.  to  wit, 
Jilr'.  iw.^  J«  i^.,  J.  B.,  G.  C,  F.  L«,  J.  L*,  B.  R.  S.,  R.  xi*, 
H«  F.,  T.  T.,  H.  M.,  and  J*  P*,  who  having,  according  to 
the  tenor  of  the  commission  aforesaid,  diligently  enquired, 
as  such  jury,  into  the  several  matters  and  ^ings  belonging 
to  the  sewers  within  the  limits  of  the  charges  of  the  said 
jurors,  according  to  the  tenor,  true  intent,  and  meaning  of 
the  said  commission,  the  said  jurors  do  upon  their  oath  pre- 
sent in  writing  to  the  court  here,  as  follows,  that  is  to  say. 
The  pre-  W.  little  level,  within  B.  great  leve^  Essex.  The  jurors 
sentment.  aforesaid,  upon  their  oath  aforesaid  present,  that  T.  S.  of, 
&c.  and  all  those  estates  he  hath  of  and  in  certain  lands,  call- 
ed, &c.  in  the  parish  of  B.  in  this  county  (of  which  said 
isaid  lands  the  said  T*  S.  now  is,  and  for  divers  years  last 
[♦607]  past  hath*  been  the  owner,  from  time  whereof  the  memoiy 
of  man  is  not  to  the  contrary,  have  been  forced  to  the  repair 
of  and  of  right  ought  to  have  repaired  one  and  a  ^tialf 
rods  in  length,  of  a  certain  wall  adjoming  to  and  on  the  side 
of  a  certain  creek  called  B.  creek,  in  the  parish  of  B.  afore- 

(tf^   duatre,  if  the  obligation  to     ante  583,  587. 
repair  ought  not  to  be  stated  more         (/]  See  fonn  in  4  Wentw.  190. 
fuUyy  as  in  last  precedents,  and  see 


TO  HIGHWAYS  BT  ACTUAL  OBSTRtTfiTIOK. 


45 


said,  and  within  the  limits,  bounds,  and  confines  of  W.  le- 
vel, and  within  the  jurisdiction  of  this  court,  by  reason  of 
his  and  their  tenure  of  the  said  lands,  and  that  the  said  T. 
S.  still  of  right  ought  to  repair  the  same.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
although  the  said  wall  hath  been  divers  times  in  due  manner 
presented  to  be  out  of  repair,  the  said  T.  S.  hath  neglected 
and  refused  to  repair  the  same,  and  that  by  and  through  the 
neglect  and  default  of  the  said  T.  S.  in  that  behalf,  and  for 
want  of  the  said  wall  being  kept  in  due  and  sufficient  repair, 
a  great  deal  of  the  said  wall  which  so  ought  to  be  repaired 
by  the  said  T.  S.  as  aforesaid;  to  wit,  thirty  eight  feet  or 
thereabouts  in  length  of  the  said  wall,  was  blown  up  and 
washed  away  by  a  spring  tide  which  happened  on,  &c.  now 
last  past.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  T.  S.  by  reason  of  his 
tenure  of  his  said  lands  in  B.  aforesaid,  ought,  at  his  own 
costs  and  charges,  to  repair,  amend,  and  make  good  the  said 
breach  in  the  aforesaid  wall. 


INDICTMENTS,  &c.  FOR  NUISANCES  TO  HIGH- 
WAYS BY  ACTUAL  OBSTRUCTION. 

[Describe  the  highway  as  ante  593,  4,  to  the  words  ^  at  Tor  erec^- 
theirfree  will  and  pleasure^'*  ofter  which  are  sometimes  added^  »n§r  "pd 
"  without  my  obstruction^  hindrance    or  impedimentSj^  and  ^*?"J^ 
then  the  indictment  proceeds  as  follows  A    Yet  one  J.  £.  late  acrots  it 
of,  &c.  T.  R.  late  o^  &c.  [and  other  defendants]  on,  &c.  widi  ffcnenl 
force  and  arms  at  the  parish  of  T.  aforesaid,  in  the  county  ^^^v^T- 
aforesaid,   unlawfully  and  injuriously  made,  erected   and  ^^' 
placed,  and  caused  to  be  made,  erected  and  placed,  a  certain 
gate  and  gate  posts  in,  upon,  and  across  the  said  king^s  high- 
way, in  the  parish  of  T.  aforesaid,  in  the  countv  aforesaid^ 
between  the  said  viUs  of  T.  and  T.  and  unlawfully,"*  and  in-    [*608] 


C?)  See  other  precedents  4 
Wcntw.  181.  191.  198.  6  Wentw. 
401,  5.  Cto.  C.  C.  303  to 305.  Cro. 
C.  A.  373.  379.  Plead.  Ass.  424. 
6  East,  427.  Starkie,  664  to  666,  and 
see  ^neral  notes,  ante  565  to  576, 
and  precedents  describing^  different 
ways  and  notes  thereto,  ante  576 
to  589.  The  offence  of  obstructing 
MgkwayM.  It  is  laid  down  by  lora 
EOenborough  that  every  unauthoriz- 
cd  obstruction  of  a  highway,  to  the 
annoyance  of  the  king^s  subjects,  is 


an  indictable  offence,  3  Camp.  227. 
Thus^  where  a  waggoner  carrying 
on  a  very  eztennve  concern  con- 
stantly suffers  waggons  to  stand  on 
the  side  of  the  highway  on  which  his 
premises  are  situate  an  unreasonable 
time,  he  is  guilty  of  a  nuisance,  6 
Kast,  427.  2  Smith,  424.  And  if 
stage  coaches  regularly  stand  in  a 
public  street  or  London,  though 
for  the  purpose  of  accommodating 
passengers,  so  as  to  obstruct  the  reg- 
ular track  of  carriagefl^  the  proprietor 
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juriously  locked,  fastened  and  chained  the  said  gate  posts  so 
as  aforesaid  made,  erected,  and  placed,  and  locked,  fastened 
and  chained,  from  the  said,  &c.  until  the  day  of  taking  this 
inquisition,  with  force  and  arms,  at,  &c.  aforesaid,  unlaw- 


may  be  indicted,  3  Campb.  224. 
So  a  timber  merchant  occaaionally 
cutting  logs  of  wood  in  the  street, 
which  he  could  not  otherwise  con- 
vey into  his  premises,  will  not  be 
excused  by  the  necessity  which,  in 
chosinf  the  ntuation,  he  himself 
created,  3  Campb.  230.  It  is  even 
said  that,  <<  if  coaches  on  the  occa- 
non  of  a  Tout  wait  an  unreasonable 
length  of  time  in  a  public  street  and 
obstruct  the  traosit  of  his  majesty's 
subjects  who  wish  to  pass  through 
it  in  carriges  or  on  foot,  the  persons 
who  cause  and  permit  such  coaches 
so  to  wait  are  g^ty  of  a  nuisance,'* 
3  Campb.  226.  Nor  is  it  necessary 
in  order  to  fix  the  responsibility  on 
the  defendant  to  show  that  he 
immediately  obstructed  the  public 
way,  or  even  intended  to  do  so ;  it 
seems  to  be  sufficient,  if  the  incon- 
venience result,  as  an  immediate 
consequence  of  any  public  exhibi- 
tion or  act  ;  for  the  erection  of  a 
booth  to  display  rope  dancing,  and 
other  attractive  spectacles,  near  a 
public  street  in  London,  which 
draws  together  a  lavge  concourse 
of  people,  is  a  nuisance  liable  to  be 
puniahed  and  abated,  1  Ventr.  169. 
1  Mod.  76,  2  Keb.  846.  Bac.  Ab. 
Nuisance.  But  distributing  hand- 
biUs  in  a  public  way  has  been  holden 
not  to  be  illegal,  1  Burr.  516,  and  it 
may  be  collected  that  a  mere  tran- 
sitory obstruction,  which  must  ne- 
cessarily occur,  is  excusable  if  all 
reasonable  promptness  be  exerted. 
So  that  the  erection  of  a  scaffolding 
to  repair  a  houses  the  unloadtngna 
cart  or  waggon,  and  the  delivery  of 
•ny  large  articles,  as  casks  of  liquor, 
if  done  with  as  litUe  delay  as  possible 
are  lawful,  though  if  an  unreasonable 
time  were  employed  in  the  opera- 
tion they  would  become  nuisances, 
3  Campb.  231.  It  seems  to  have 
been  holden  by  lord  Kenyon,  that 
the  existence  of  a  nuisance  for  a 
{^at  number  of  years  might  render 
It  legal,  Peake  N.  P.  91.  but  the 
contrary  now  appears  to  be  settled, 
7  East  199.  3  Campb.  227.  ante  1 


vol.  160,  1.  Independently  of  any 
legal  preceedings,  it  appears  that 
any  person  may  lawfully  abate  a 
public  nuisance,  at  least  if  it  be 
placed  in  the  middle  of  a  highway, 
and  obstruct  the  passage  of  his  ma- 
jesty's subjects.  Hawk.  b.  1.  c.  75, 
s.  12. 

The  modes  of  prosecution.  Indict- 
ment, &c.  appear  to  be  the  same 
which  we  have  seen  may  be  pur- 
sued for  not  repairing  see  notes 
ante  565  to  576,  Since  whatever  pro- 
ceedings may  be  adopted  for  a  mere 
nonfeasance  are,  at  least,  equally  ap- 
plicable to  an  actual  obstruction. 
The  requisites  also  of  the  intUctmerU 
presentment  ot  information  are  in  gen- 
era] similar.  The  same  rules  and 
principles  almost  invariably  apply. 
Thus  it  is  not  necessary  to  state  the 
antiquity  of  the  road,  or  to  set  forth 
its  boundaries.  If  the  nuisance  con- 
tinue, the  indictment  should  charge 
the  facts  accordingly,  see  8  Term 
Rep.  142.  Every  proceeding, 
whether  for  nuisances  arising  from 
neglect  of  the  duty,  or  encroach- 
ments on  the  public  conveniences, 
must  contain  the  words  ''to  the 
common  nuisance  of  all  the  liege 
subjects  of  our  lord  the  now  king," 
residing,  pasdng,  or  using,  &c,  ac- 
cording to  the  ftcts,  in  its  conclu- 
sion, 2  Stra.  688.  Com.  Dig.  Indict- 
ment, G.  6.  and  it  is  said  that  if  the  in- 
dictment conclude,  to  the  damage  of 
divers  subjects,  it  will  be  insufficient. 
Cro.  Eliz.  148.  A  presentment  by  a 
judge  or  justice  for  an  obstruction, 
fcc :  must  conclude,  against  the  form 
of  the  statute,  &c.  13  East.  258, 
ante  9  and  10. 

Judgment,  Persons  guilty  of  a 
common  nuisance  may  be  fined  and 
imprisoned  at  the  discretion  of  the 
court  in  which  they  are  convic- 
ted. Hawk.  b.  1.  c.  75,  s.  14. 
But  no  confinement  or  corporal 
punishment  is  now  inflicted.  Ilie 
object  of  the  prosecution  is,  as  in 
the  case  of  highways,  to  remove  the 
nuisance ;  and,  to  that  end  alone,  the 
sentence  is  in  general,    directed. 
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fully   and  injuriously  continued,  and  still   doth  continue, 
whereby  the  liege  subjects  of  our  said  lord  the  king,  for  all 
the  time  aforesaid,  were  not  able,  nor  yet  are  able  to  go,  re* 
turn,  pass  and  repass  along'  and  through  the  said  common 
king's  highway,  with  their  cattle,  carts  and  carriages,  as 
they    were   accustomed  and  ought  to  do.    To  the  great 
damage,  hindrance  and  common  nuisance  of  all  the  liege 
subjects  of  our  ssud  lord  the  king,  going,  returning,  passing, 
and  repassing  in,  along  and  through  the  said  common  king^ 
highway,  to  the  evil  example  of  all  others  in  the  like  case  of* 
fending,  and  against  the  peace  of  our  said  lord  the  king,  his 
crown  and  dignity.     And  the  jurors,  &c.  do  further  present.  Second 
that,  &c.  [describe  the  highway  as  in  first  county    Yet  the  count,  for 
said  J.  E.,  T.  R.,  &c.  on  the  said,  &c.  with  force  and  arms  at,  *^^^J!Jf 
&c.  aforesaid,  unlawfully  and  injuriously  locked,  fastened  |_  |^  g^^e 
and  chained  and  caused  to  be  locked,  fastened  and  chained,  erected  in 
a  certain  other  gate  before  that  time  made,  to  certain  other  *  common 
gate  posts  before  that  time  made,  erected  and  placed  in,  upon  ^^^ 
and  across  the  said  last  mentioned  king's  highway,  in,  ^c. 
aforesaid,  between  the  vills  of  T.  and  I.,  and  the  said  last 
mentioned  gate  so  locked,  fastened  and  chained  to  the  said 
last  mentioned  gate  posts,  from  the  said,  &c.  until  the  day  of 
taking  this  inquisition,  with  force  and  arms  at,  &c.  aforesaid, 
unlawfully  and  injuriously  continued,  and  still  doth  continue, 
whereby  the  liege  subjects  of  our  said  lord  the  king  for  all 
the  time  last  aforesaid,  were  not  able,  nor  yet  are  able  to  go, 
return,  pass  and  repass  along  and  through  the  said  last  men« 
tioned  common  king's  highway,  with  their  cattle,  carts  and 
carriages,  as  they  were  accustomed  and  ought  to  do,  to  the 
great*  damage,  hindrance  and  commote  nuisance,  &c.  \as  in    [*609] 
thefirst  count  to  the  end.] 

That*  A.  P.  late  of,  &c.  on,  &c.  with  force  and  arms  at,    r*610] 
&c.  in  a  certain  king's  highway  there  leading  from.  Sec.  to,  J^e  like 
&c-  at  a  certain  place  there  near  to  the  south  comer  of  a  place  JP  »no^«p 
called,  &c.  unlawfully  and  injuriously  did  erect  and  cause  to  erecting 
be  erected  a  certain  wooden  gate  of  tne  length  of  fifteen  feet,  and  keep- 
and  of  the  height  of  four  feet  upon  and  across  the  said  king's  ^^S  '^^  * 

g^ate 
■■   across  an 

It  is,  therefore,  usual,  when  the  nui-  noys  the  public,  of  such  injurious  oc-  °j?°^*y  • 
aance  is  stated  on  the  proceeding:B  cupation  discontinued,  id.  ibid.  ^^ 
93  ctminumgi  in  addition  to  a  fine,  to  And  where  the  nuisance  is  not  charg. 
osider  the  defendant  at  his  own  costs  ed  as  still  existing,  but  as  having 
to  abate  the  nuisance.  2  Stra.  686.  been  offensive  on  a  day  specified,  no 
Bat  it  should  seem  that  where  a  indg^ent  need  be  given  to  abate  ; 
building  is  not  a  nuisance  in  itself,  because  it  would  be  absurd  to  ad- 
bat  becomes  so^  either  by  its  exten*  judge  that  to  be  destroyed,  which 
tion  or  the  use  made  of  it  for  car-  does  not  appear  to  exist.  8  T.  R.  142. 
lying  on  a  noxious  trade,  the  house  (A)  8ee  a  precedent,  6  Went. 
Hseff  ought  not  to  be  demolished,  405,  and  see  the  precedent  and 
but  only  focb  part  removed  as  an*  note,  ante  607. 
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highway  aforesaid,  and  that  the  said  A.  P.  the  said  wooden 
gate  so  as  aforesaid  erected  and  made  from  the  said,  &c.  un- 
til the  day  of  the  taking  this  inquisition,  with  force  and  arms 
at,  &c.  aforesaid,  unlawfully  and  injuriously  did  continue 
locked  and  fastened  with  an  iron  chain,  and  yet  doth  con- 
tinue, by  which  the  aforesaid  king^s  common  highway  during 
all  the  time  aforesaid  was  so  obstructed  and  stopped  up  that 
the  king's  liege  subjects  in,  by  and  through  the  same  high- 
way could  not  nor  yet  can  go,  return  and  pass  with  their 
horses,  coaches,  carts  )&nd  carriages  so  freely  as  they  ought 
and  were  wont  to  do,  to  the  great  damage  and  common  nui- 
sance, &c.  [conclusion  as  ante  608.] 

That  from  time  whereof  ih6  memory  of  man  runneth  not 
to  the  contrary  there  was  and  yet  is  a  certain  ancient  and 
F'or  ob-      common  public  foot-way  leading  from  the  town  of  A.  in  the 
structing^a  parish  of  B.  in  the  county  aforesaid,  through  and  along  a 
d^end^'*^  certain  close  of  land  called  the  Ten  Acres,  lying  and  being 
ant's  close,  at  the  parish  aforesaid,  in  the  county  aforesaid,  towards  and 
by  pulling  ^mto  the  town  of  W.  in  the  same  county,  used  for  all  the 
81^'and     ^^^S^  subjects  of  our  said  lord  the  king  and  his  predecessors 
erecting  a  to  go,  return,  pass  and  repass  on  foot,  m,  througn,  along  and 
bedge        over,  every  year,  at  all  times  of  the  year,  at  their  free  will 
wall,  8tc.    and  pleasure  without  any  obstruction,  hindrance  or  impedi- 
wKySCi)     ^^i^t  whatsoever,  and  which  said  close  of  land  on.  Sec.  was, 
and  continually  from  thence  until  the  day  of  the  taking  of 
this  inquisition  hath  been  and  still  is  in  the  possession  and 
occupation  of  one  J.  M.  late  of.  Sec.  aforesaid.     And  the  ju- 
rors, &c.  do  further  present,  that  the  said  J.  M."^  on  the 
said,  &c.  with  force  and  arms.  &c,  unlawfully,  wilfully  and 
r*611]   injuriously  did  obstruct,  stop  up  and  inclose  and  cause  and 

{trocure^to  be  obstructed,  stopped  up  and  inclosed,  the  said 
botway,  by  then  and  there  taking  down,  breaking  down,  and 
prostrating  and  causing  and  procuring  to  be  ^en  down, 
broken  down  and  prostrated,  a  certain  ancient  wooden  stile 
then  erected,  standing  and  being  in  and  upon  the  same  foot- 
way in  the  said  close  of  land,  and  by  then  and  there  making, 
setting  and  placing,  and  causing  and  procuring  to  be  made, 
set  up  and  placed  a  certain  large  hedge  in,  upon  and  across 
the  said  footway,  in  the  place,  room  and  stead  of  the  said 
stile,  and  also  by  then  and  there  erecting,  setting  up  and 
placing  a  certain  erection,  wall  or  building  made  of  brick, 
mortar  and  other  materials,  in,  upon  and  across  a  certain 
other  part  of  the  said  footway  in  the  said  close  there,  and 
the  said  footway  so  as  aforesaid  obstructed,  stopped  up  and 
inclosed  with  tne  said  hedge  and  building,  he  the  said  J.  M. 


(t)  See  form  Cro.  C.  A.  3r3>  and  precedent  and  note,  ante  607. 
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from  the  said,  Sec.  until  the  day  of  the  taking  of  this  inquisi- 
tion with  force  and  arms  at,  «c.  aforesaid,  unlawfully  and 
injuriously  hath  eontinued  and  still  doth  continue  the  same 
so  obstructed,  stopped  up  and  inclosed,  whereby  the  liege 
subjects  of  our  said  lonl  the  king  during  all  the  time  last 
aforesaid,  could  not  nor  can  they  now  go,  return,  pass  and 
repass  in,  through,  along  and  over  the  same  footway  as  they 
before  used  and  were  accustomed  to  do  and  still  of  right 
ought  to  do,  to  the  great  damage,  &c.  [conclusion  as  ante  608.J 

That  from  the  time  whereof,  &c.  [describe  the  highwify  as  Fordig^- 
ante   593,  4^  607 .J  for  themselves  and  their  goods,  without  ^J5i* 
any  stoppage  or  hmdrance  by  any  ditches,  hedges  or  other  nasinra 
obstacles   whatsoever,  nevertheless  one  A.  O.  late  of,  &c.  hed^e 
on^  &c«  with  force  and  arms,  at,  &c.  aforesaid,  in  the  place  across  % 
aforesaid,  called,  &c.  upon  the  common  highway  aforesaid,  a  ^^^*y* 
certain  ditch  and  quickset  hedge  did  make  and  the  said 
ditch  and  quickset  hedge  so  as  aforesaid  made,  doth  yet  con- 
tinue and  keep,  to  the  great,  &c.  [conclusion  as  ante  608.] 

That  C.  W.  late  of,  &c.  on,  &c.  with  force,  &c.  at,  &c.  ^or  put. 
aforesaid,  to  wit,  in  a  certain  common  and  public  foot-padi  ^j^j^ 
there  for  all  the  king^s  subjects  to  pass  and  repass  at  their  free  ing  posts 
will  and  pleasure,  unjustly  did  erect,  put  and  place,  and  cause  and  chains 
to  be  erected,  put  and  placed,  eight  wooden  posts,  with  an  iron  ?^^  * 
chain  affixed  and  fastened  to  the  same  posts,  the  said  last  /^    ^^' 
mentioned  iron  chain  bein^  of  the  length  of  ten  jrards,  and 
the  said  posts,  together  with  the  said  chain,  so  as  aforesaid 
affixed  and  fastened  to  the  said  posts,  and  which  were  erect* 
cd  as  aforesaid,  put  and  placed  in  and  upon  the  said"*  foot    [*612] 
path  from  the  said,  &c.  imtil  the  day  ot  the  taking  of  this 
mquisition,  with  force  and  arms  at,  &c.  aforesaid,  unlawfully 
and  injuriously  did  continue,  and  yet  doth  continue,  by  which 
the  same  foot  path  could  not,  nor  can  they  now  go,  return, 
pass  and  repass  so  freely  and  safely  as  they  ought  and  were 
wont  to  do,  to  the  great  damage  and  common  nuisance  of 
all  the  liege  subjects  of  our  said  lord  the  king,  through  the 
same  foot  path  going,  returning,  passing  and  repassing,  and 
against  the  peace,  &c. 

That  there  now  is,  and  long  before,  and  at  the  time  of  the  For  erect* 
obstruction  and  nuisance  hereinafter  mentioned,  there  was  a  ^i^fiT  *"^ 
certaun  common  and  public  footway  on  the  side  of  a  certain  ^^  ^^ 
place  called,  &c.  and  for  ^  the  liege  subjects  of  our  said  bmlding^ 
lord  the  king  to  go,  return,  pass  and  repass  on  foot,  in  and  ^  ^  P"^ 
along  the  same  at  their  free  will  and  pleasure.     And  the  ^on  foot- 

.  ■  ,  ^         ■  way.  (m) 

(At)  Bum.  J.  Highways.  (m)  This  indictment  was  framed 

(/)  The  MS.   of  a  gentleman  at  by  a  very*  eminent  pleader  now  at 

the  bar,   see   precedent  and  note,  the  bar,  and  see  the  precedent  and 

«tc  607.  notes,  ante  60r,  S. 
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jurors,  &c.  do  further  present,  that  A.  B.  late  of,  &c.  and 
C.  D.  late  of,  &c.  on,  he.  with  force  and  arms  at,  &c.  afore- 
said, did  unlawfully  and  injuriously  erect  and  build,  and 
cause  and  procure  to  be  erected  ana  built  a  great  part  of  a 
certain  edifice,  erection  and  building,  in  and  upon  a  great 
part,  to  wit,  ■  square  yards  of  the  said  footway,  and  the 
said  part  of  the  said  edifice,  erection  and  building  so  as 
aforesaid  erected  and  built,  in  and  upon  the  said  part  of  the 
said  footway,  they  the  said  A.  B.  and  C.  D.  aforesaid,  fr6m 
the  said,  &c.  until  the  day  of  taking  this  inquisition,  with 
force  and  arms,  at,  8rc.  aforesaid,  unlawfully  and  injuriously 
did  keep,  maintain  and  continue,  and  still  do  keep,  maintain 
and  contintie^  (n)  whereby  the  said  footway  hath  been  for 
and  during  all  the  time  aioresaid,  and  still  is  greatly  narrow* 
ed,  obstructed,  and  stopped  up,  so  that  the  liege  subjects  of 
our  said  lord  the  king  could  not,  during  the  time  aforesaid, 
nor  can  they  now  go,  return,  pass,  or  repass  on  foot,  in  and 
along  the  said  footway,  as  they  were  before  used  and  accus- 
tomed and  still  of  right  ought  to  do,  to  the  great  damage 
and  common  nuisance  of  all  the  liege  subjects  of  our  said 
lord  the  king  in  and  along  the  said  footway  going,  returning, 
passing  and  repassing  on  foot,  to  the  evil  and  pernicious  ex- 
aniple,  Ike.  and  against  the  peace,  &c. 
For  ob-  [Commencement  as  ante  2.]  That  for  a  long  time  before, 

structing^  &c.  and  until  the  obstruction  thereof  hereafter  next  mentioh- 
a  highway  ed  there  hath  been,  and  from  the  time  of  such  obstruction 
formTT*^  hitherto  there  ought  to  have  been,  and  still  of  right  ought  to 
First  be  a  certain  common  and  public  highway,  leading  from  the 

count.        public  and  common  street"*^  in  the  village  of  Battersea,  in  the 
For  conti-  county  of  Surrey,  down  to  a  certain  public  navigable  river 
keemne^a  ^^^^  ^^  Thames,  in  the  said  county,  for  all  the  liege  sub- 
building-    jects  of  our  said  lord  the  king,  and  his  predecessors,  kings 
on  the       and  queens  of  Great  Britain  and  England  respectively,  to  go, 
^r#fiT5"r  "^^"^1  pass,  repass,  ride  and  labour  on  foot,  and  on  horseback, 
L  "^^J  and  wim  their  cattle  and  carriages  at  their  free  will  and  plea- 
sure, and  that,  on,  &c.  at,  &c.  a  certain  building  and  erection  of 
great  length,  breadth  and  height,  to  wit,  of  the  length  of,  &c. 
and  of  the  breadth  of,  &c.  and  of  the  height  of,  &c  was  and 
before  had  been  built,  erected  and  fixed  in  and  upon  the  said 
common  and  ancient  highway,  by  certain  persons  to  the  ju- 
rors aforesaid  as  yet  unknown,  whereby  the  said  common  and 
ancient  highway  was  obstructed  and  stopped  up,  so  that  the 
liege  subjects  of  our  said  lord  the  king  by  the  said  way  on 
foot  and  on  horseback,  and  with  their  cattle  and  carriages, 
could  not  then  go,  pass,  repass,  &c'.  as  they  had  been  used 


« 


(n)  See  8   T.  B.  142,  and  ante         (o)  See  form  4  Went.  181,  and 
60r.  precedent  and  note,  ante  607,  8. 
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and  accustomed  to  do,  and  that  P.  G.  late  of,  &c.  the  said 
building  and  erection,  so  as  aforesaid  built,  erected,  and 
placed  in  and  upon  the  said  common  and  ancient  highway  on 
the  said,&c.  and  from  thence  imtil  the  day  of  taking  this  in« 
quisition  with  force  and  arms,  at,  &c.  aforesaid,  unlawfully, 
and  injuriously  did  keep,  maintain  and  continue,  and  still 
doth  keep,  maintain  and  continue,  whereby  the  said  com- 
mon and  ancient  highway  during  the  time  aforesaid,  hath  been 
and  yet  is  obstructed  and  stopped  up,  so  that  the  liege  sub- 
jects of  our  said  lord  the  now  king,  during  all  that  time  have 
been,  and  sull  are  hindered  and  obstructed,  in  passing  and 
repassing,  riding  and  labouring  on  foot  and  on  horseback, 
and  with  their  cattle  and  carriages,  in,  through  and  along  the 
said  common  and  ancient  highway  as  aforesaid,  to  the  great 
damage,  &c.  [aa  ante  608.]     And  the  jurors,  &c.  do  further  second 
present^  &c.  [describe  way  as  in  first  CQuni\  and  that  the  said  count, 
P.  G.  on,  &c.  with  force  and  arms,  at,  &c.  unlawfully  and  buil^ng 
injuriously,  did  cause  to  be  built  a  certain  wall  of  a  certain  ^^^'' 
great  lengih,  breadth   and  height,  to  wit,  of  the  length, 
&c.    in  and  upon  the   said  last  mentioned    common  and 
public  highway,  and  the  same   wall   so  built,   &c.   in  and 
upon  the  s^d  last  mentioned  common  and  public  highway 
there  as  aforesaid,  did  unlawfully  and  injuriously  with  force 
and  arms,  keep,  maintain  and  continue,  from,  &c.  aforesaid, 
for  a  long  time,  to  wit,  for  the  space  of  sixty  days,  then  next 
following,  &c.   [conclusion  as  in  the  firsts  couht,]     And  the  xhird 
jurors,  &c.  [as  in  first  count  to  the  offen,ce\  and  that  the  said  P.  count,dig- 
G.  on,  &c.  aforesiud,  with  force  and  arms,  at,  &c.  aforessud,  ^^%  HP 
unlawfully  and  injuriously  did  dig  up,  and  subvert,  and  did  ^rtine* 
cause  to  be  dug  up  and  subverted,  great  part  of  the  said  last  and  pUc- 
mentioned  common  and  public  highway,  to « wit,  sixty  yards  ing  mate-; 
in  length,  and  one  yard  in  breadth,*  and  four  feet  in  depth,  ^  ^/^"^ 
of  the  said  last  mentioned  common  and  public  highway,  and    r«5i4i 
unlawfully  and  injuriously  did  then  and  there  lay  down  and 
place,  and  cause  to  be  thrown  down,  laid  and  placed  divers 
large  quantities  of  bricks,  stones,  and  lime,  to  wit,  &c.  [here 
state  the  quantities]  in  and  upon  the  said  last-mentioned 
common  and  ancient  highway,  and  the  same  part  of  the  said 
last-mentioned  highway  so  dug  up  and  subverted,  and  the 
said  bricks,  stones  and   lime,  so   thrown,  laid  down  and 
placed  there,  with  force  and  arms,  did  unlawfully  and  injiu-i- 
ously  keep,  maintain,  and  continue  from  the  same  day  and 
year  last  aforesaid  for  a  Ipng  time,  to  wit,  until  the  day  of 
the  taking  of  this  inquisition,  whereby,  &cc.  [Conclusion  as  in 
first  count.    Fourth  county  describings  the  way  as  a  horseway^ 
as  ante  580,  and  the  nuisance^  as  in  first  count.     Fifth  county 
as  a   horseway^  stating  nuisance^  as  in  the  second.     Sixth 
county  as  a  horseway ^  describing  nuisance^  as  in  third*     There 
'  Crim.  Law.  vol.  hi.  q 
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was  also  a  similar  set  of  counts^  varying  in  the  same  manner^ 
describing  the  road  as  a  footway ^  as  ante  580.] 
Fortaking  Middlesex.  That  J.  D.  late  of,  Sec.  on  ^c.  and  on  divers 
up  pave-  other  days  and  times  between  that  day,  and  the  day  of  taking 
Sreet^and  ^*®  inquisition,  with  force  and  arms,  at  the  parish  of,  &c.un- 
erecting  a  lawfully  dug  Up  and  destroyed  divers,  to  wit,  ten  yards  of 
portico,      the  pitching  or  pavement  oi  a  certain  common  and  public 

and  nar-     street  and  king's  highway  there  called  — —  and  at  divers  of 
rowing  --op.y 


building,  erection  and  portico  to  a  great  height,  that  is  to  say, 
to  the  height  of  two  feet  above  the  adjacent  part  of  the  pitching 
or  pavement  of  the  said  common  and  public  street  and  king's 
highway  there,  and  kept  and  continued  the  said  posts  and 
piUars  there  put,  placed,  and  erected  as  aforesaid,  and  the 
same  building,  erection  and  portico,  built  and  erected  thereon 
as  aforesaid,  and  the  said  pavement  under  and  near  the  said 
building,  erections  and  portico,  so  raised  and  heightened  to 
the  said  height  as  abovementioned  above  the  adjacent  part 
of  the  pitching  or  pavement  of  the  said  common  and  puolic 
street  and  king's  highway  there  as  aforesaid,  for  a  long  time, 
to  wit,  from  the  time  of  putting,  placing,  erecting,  building, 
raising,  and  heightening  the  same  respectively,  so  by  him 
done  as  aforesaid,  until  the  day  of  taking  of  this  inquisition, 
to  wit,  at,  &c.  aforesaid,  whereby  the  same  common  and  pub- 
lic street  and  king's  highway,  during  the  time  aforesaid,  was 
and  is  so  much  narrowed,  straitened  and  obstructed,  that  the 
[*615l  ^^^8^  subjects  of*  our  said  lord  the  king  could  not,  during  all 
the  said  time,  nor  can  they  now  use  and  pass  over  the  said 
common  and  public  street  and  king's  highway  with  their 
carts,  carriages  and  horses,  and  on  foot,  as  they  were  used 
and  accustomed  to  do,  and  ought  to  have  done  and  to  do, 
but  during  all  the  time  aforesaid  have  been  and  are  gready  ob- 
structed and  hindered  in  the  use  and  eniovDient  of  the  said 
common  and  public  street  and  king's  highway,  to  the  gres^t 
damage  and  common  nuisance  of  all  the  said  subjects  of  our 
said  lord  the  king,  and  against  the  peace,  &c.  And  the 
jurors,  &c.  that  the  said  J.  D.  on  the  said.  Sec.  and  on  divers 
other  days  and  times,  between  that  day  and  the  day  of  taking 
this  inquisition,  with  force  and  arms,  at,  &c.  aforesaid,  un- 
lawfully dug  up  and  destroyed  divers,  to  wit,  ten  yards  of 
the  pitching  or  pavement  of  a  certain  common  and  public 
street,  and  king's  highway  there,  called  Mill  street,  and  at  di- 
vers of  those  said  days  and  times,  put,  placed  and  erected  cer- 
tain posts  and  pillars  there,  in  and  upon  the  said  common  and 

{p)    Thi8  was  a  recent  indict-     fendant  was  convicted.     See  also 
ment,  Srth  of  Geo.  in.  on  which  de-     precedent  and  notes,  ante  607  to  610. 
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public  Street,  and  king's  highway,  and  built  and  erected  a  cer- 
tain  building,  erection  and  portico  thereon,  in  the  said  com- 
mon and  public  street,  and  king's  highway  there,  and  raised  and 
heightened  the  pavement  under  and  near  to  the  said  building, 
erection  and  portico,  to  a  great  height,  that  is  to  say,  to  the 
height  of  two  feet  above  the  adjacent  part  of  the  pitching  or 

Eavement  of  the  said  common  and  public  street,  and  king's 
ighway  there,  and  kept  and  continued  the  said  posts  and 
pillars,  there  put,  placed  and  erected  as  aforesaid,  and  the 
same  building,  erection  and  portico,  built  and  erected  there- 
on as  aforesaid,  and  the  said  pavement  under  and  near  the 
said  building,  erection  and  portico,  so  raised  and  heightened  to 
the  said  height,  as  abovementioned,  above  the  adjacent  parts 
of  the  pitching  or  pavement  of  the  said  common  or  public 
street,  and  king's  highway  there  as  aforesaid,  for  a  long  time^ 
to  wit,  from  the  time  of  putting,  placing,  erecting,  building, 
raising  and  heightening  the  same  respectively  so  by  him  done 
as  aforesaid,  unt^l  the  day  of  taking  of  this  inquisition,  to 
wit,  at,  Ike.  aforesaid,  whereby  the  same  common  and  pub- 
lic street,  and  king's  highway,  during  the  time  aforesaid,  was 
and  is  so  much  narrowed,  straitened,  and  obstructed,  that 
the  liege  subjects  of  our  said  lord  the  king  could  not,  during 
all  the  said  time,  nor  can  they  now  use  and  pass  over  the  said 
common  and  public  street,  and  king's  highway,  as  they  were 
used  and  accustomed  to  do,  and  ought  to  have  done,  and  to 
do^  but  during  all  the  time  aforesaid  have  been,  and  are 
greatly  obstructed  and  hindered  in  the  use  and  enjoyment  of 
the  same  common  and  public  street,  and  king's  highway,  to 
the  great  damage  and  common  nuisance,  &c.  and  against  the 
peace,  &c. 

That,*  &c.  [describe  highway  as  ante  ^76.1  and  that  on,  For  buildt 
kc.  at,  &c.  aforesaid,  R.  D.,  late  of,  &c.  with  force  and  anns,  ingin  par- 
ttnlawfully  and  injuriously  did  dig  up  and    subvert,  and  o»»nhi^h- 
cause  to  be  dug  up  and  subverted,  a  great  part,  to  wit,  twen-  ntnowing 
ty  yards  in  length,  ten  yards  in  breadth,  and  five  )rards  in  it;  \q) 
depth,  of  tiie  earth  and  soil  in  and  of  the  said  highway,  and   [*616] 
did  also  then  and  there  unlawfully  and  injuriously  erect  and 
build,  and  cause  to  be  erected  and  built,  in  and  upon  the  ssud 
highway,  a  great  part,  to  wit,  twenty  vards  in  length,  ten 
yards  in  breadth,  and  ten  yards  in  height,  of  certain  walls, 
erections  and  buildings  made  of  bricks,  mortar  and  other  ma- 
terials, and  the  siud  part  of  the  said  walls,  erections  and  build- 
ings, so.as  aforesaid  erected  and  built,  he  the  said  R.  D.  up- 
on and  from  the  said,  &c.  until  the  day  of  taking  of  this  in- 
quisition at,  &c.  aforesaid,  with  force  and  arms,  unlawfiillv 
and  injuriously  did  uphold,  maintain  and  continue,  and  stiU 


{q)  See  iorm  4  Wentw,  \^  and  precedent  «n4  notes^  snte  (SOT  to  610. 
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doth  uphold,  maintain  and  continue,  whereby  the  &aid  com<^ 
mon  highway  on  the  said,  &c.  and  during  all  the  time  last 
aforesaid,  was,  hath  been,  and  is  greatly  obstructed,  narrow- 
ed and  straitened,  so  that  the  liege  subjects  of  our  said  lord 
the  king,  in,  upon,  and  dirough  die  said  highway,  during  all 
that  time,  could  not,  nor  can  now,  go,  return,  pass  and  repass, 
as  they  ought  and  were  accustomed  to  do,  to  the  great  dam« 
age  and  common  nuisance  of  all  the  liege  subjects  of  our 
said  lord  the  king,  going,  returning,  passing  and  repassing, 
in.  and  upon,  and  through  the  said  common  highway  as  afore- 
said, with  their  cattle  and  carriages,  and  against  the  peace, 
&c. 

[Seccnd county  stating'  the  highway  to  be  a  certain  lancy  calU 
ed  W.  Lane,  Third  count  for  the  same  nuisance  to  a  footway. 
Fourth  count  for  the  same  nuisance  to  a  footway^  called  IV, 
Lane.  Fifth  count  for  the  same  nuisance  to  a  footway  leading 
to  the  parish  churchy  describing  the  way  as  ante  611,  12. 
Sixth  count  describing  way  a  as  footway  across  the  grounds 
of  the  defendant^  and  enumerating  the  buildings,  and  stating' 
the  measure  and  extent  as  follows.'] 

And  the  jurors.  Sec.  do  further  present  that  the  ssud  R.  D. 
on  the  said,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  un- 
lawfully and  injuriously  did  obstruct  and  stop  up,  and  cause 
and  procure  to  be  obstructed  and  stopped  up,  a  certain  other 
public  and  common  footway  there,  m,  through,  along  and 
over  a  certain  other  close  or  piece  of  land  there,  in  the  pos- 
session of  him  the  said  R.  D.  used  for  all  the  liege  subjects 
of  our  lord  the  king,  to  go,  return,  pass  and  repass,  at  their 
free  will  and  pleasure,  by  then  and  there  erecting,  setting  up 
and  placing,  and  causing  and  procuring  to  be  erected,  set  up, 
[^17]  and  placed  in,  upoil,'and  across  the  sidd  last  mentioned* 
footway,  divers,  to  wit,  six  walls,  six  erections,  and  six 
buildings  made  of  bricks,  mortar  and  other  materials,  and 
each  and  every  of  the  said  last  mentioned  walls,  erections  and 
buildings,  being  of  a  great  length,  breadth  and  height,  to 
wit,  of  the  length  of  ten  yards,  of  the  breadth  of  ten  yards, 
and  of  the  height  of  ten  yards,  and  the  said  last  mentioned 
footway  so  as  aforesaid  obstructed  and  stopped  up,  he  the 
said  R.  D.  upon  and  from  the  said,  &c.  until  the  day  of  the 
taking  this  inquisition,  with  force  and  arms,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  unlawfully  and  injurious- 
ly hath  continued  and  still'  doth  continue,  whereby  die  liege 
subjects  of  our  said  lord  the  king,  during  all  the  time  last 
aforesaid,  could  not,  nor  can  they  now  go,  return,  pass  and 
repass,  in,  through,  over  and  along  the  said  last  mendoned 
footway,  as  they  before  used  and  were  accustomed  to  do, 
and  sdll  of  right  ought  to  do,  to  the  great  damage,  &c.  \con^ 
slusion  as  ante  608.] 
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That  J.  K.  late  of,  &c.  mariner,  on,  &c.  at,  &c.  in  and  upon  For  bulld- 
the  king's   common  highway,  there  leading  from  a  certain  '"^*  **^^ 
gate  of  the  town  of  S.  called  £.  gate  to  a  certain  gate  of  the  projecting 
said  town  called  G.  gate,  erected  and  set  up  and  built,  and  on  high- 
caused  to  be  erected,  set  up  and  built,   one  sned,  one  porch,  ^*y-  (**) 
and  thirteen  feet  of  paling,  and  by  the  said  porch  and  paling 
took  in,  encroached  and  stopped  up,  a  certain  part  of  the 
king's  common  highway  aforesaid,   containing  in  len^  se- 
venteen feet  and  upwards,  and  in   breadth  two  feet  and  up- 
wards, and  by  the  said  shed  took  in,  encroached  and  stop- 
ped, a  certain  other  part  of  the  same  king's  highway,  con- 
taining in  length  eight  feet  and  upwards,  and  in  breadth 
diree  feet,  and  the  same  part  of  the  said  king's  common  high- 
way so  encroached,  took  in  and  stopped  up,  he  the  said  John 
continued  from  the  said,  &c.  to  the  day  of  taking  this    inqui- 
sition, to  the  great  damage,  &c.  [conclusion  as  an^^608.] 

That  long  before  and  at  the  time  of  the  committing  of  the  For  coly 
nuisance  and  offence  hereafter  mentioned,  there  was  and  yet  tinuing  a 
is  a  certain  common  and  ancient  pack  and  prime  (f)  way,  ^^^p  ^^^ 
leading  from,  &c.  to,  &c.  for  all  the  liege  subjects  of  our  lord  rectedlby 
the  king  and  his  ancestors,  on  horseback  and  on  foot,  to  go,  a  penon 
return,  pass,  repass,  ride,  labour,  and  drive  their  cattle,  at  unknown 
their  free  will  and  pleasure,  and  that  on,  &c.  at,  &c.  a  cer-  J^l^^^i 
tain  hedge  had  unlawfully  been' erected  and  fixed  across  the  prime  way 
same  pack  and  prime  way,  there  leading  through  a  certain  whereby 
land  called  and  known  by  the  name  of  the  B.,  by  certain  per-  ^®  f^.^ 
sons,  (to  the  jurors  aforesaid  as  yet  unknown)  whereby*  the  ^tnict-^ 
same  pack  and  prime  way  was  greatly  obstructed  and  stop-  ed.  («) 
ped,  so  that  the  liege  subjects  of  our  ssud  lord  the  king  by  the   [*618] 
same  way,  with  their  horses  and  cattle,  could  not  then  go,  re- 
turn, pass  and  repass,  ride  and  labour,  as  they  had  been  used 
and  accustomed  to  do  from  time  immemorial ;  and  that  G. 
M.  late  of,  &c.  the  said  hedge  so  as  aforesaid  erected  and 
fixed  across  the  same  pack  and  prime  way,  on,  &c.  aforesaid, 
and  frt>m  that  day  until  the  day  of  the  taking  of  this  inquisi- 
tion, with  force  and  arms,  at,  &c.  aforesaid,  voluntarily  and 
obstinately  did  uphold,  maintain  and  continue,  whereby  the 
same  pack  and  prime  way,  during  the  time  last  aforesaid^ 
was  and  yet  is  so  much  obstructed  and  stopped  up,  that  the 
liege  subjects  of  our  said  lord  the  king  during  all  that  time 
were  and  still  are  hindered,  retarded  and  obstructed,  in  pass- 
ing and  repassing  through  the  same  pack  and  prime  way 


(r)  Pleader's  Assistant,  424.  See  .  dent  for  not  repairing  a  pack  way, 

abo  precedent  and  notes  ante  ante  579, 

(«)  See  precedent,  Cro.  C.  C.  8  (i)    See   explanation   of  these 

fid.  JOT,  and  the  precedent   and  woxds,  ante  579. 
note,  ante  607,  &c.  and  the  prege- 
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there,  to  the  great  damage  and  common  nuisance  of  all  the 
liege   subjects  of  our  said  lord  the  king,  through  the  same 
way  going,  returning,  passing,  repassing,  riding  and  labour- 
ing, to  the  evil  example,  &c.  and  against  the  peace,  &c. 
For  con-        That  N.  P.  late  of,  &c.  on,  &c.  and  continually  afterwards 
**'te'*^  *    ^'^^'^  ^^  ^*y  ^^  taking  this  inquisition,  with  force  and  arms, 
£ghway.    ^^  ^^'  across  the  king's  conunon  highway,  near  the  lower 
(«)  end  of  a  certain  street  or  lane  commonly  called  S.  street,  lead- 

ing from  the  parish  church  of  P.  to  the  Sails,  there  often 
overflowed  by  ttie  sea,  did  and  still  doth  wilfully,  voluntari- 
ly and  obstinately,  uphold,  maintain  and  continue,  a  certain 
gate,  posts,  rails  and  fence,  and  the  king's  common  highway 
aforesaid,  by  means  thereof,  hath  not  only  unlawfully  in- 
closed, but  also  obstructed  and  stopped  up,  so  that  the  liege 
subjects  of  our  said  lord  the  king,  in,  by,  and  through  the 
king's  common  highway  aforesaid,  could  not  during  the  time 
aforesaid,  nor  yet  can  go,  return,  pass  and  labour,  as  they 
ought  and  were  wont  to  do,  to  the  great  damage,  &c.  [conclu" 
ston  as  ante  608.     Second  count  like  the  firsts  except  that  it 
described  the  nuisance  as  "  a  fence  of  posts  and  rai&."] 
For  ttop*"^      [Commencement  as  ante  2.]     That  long  before  and  at  the 
P^"^^P  ^  ^^^^  hereinafter  next  mentioned,  there  was,  and  from  thence 
^otway,     hitherto  hath  been,  and  still  is,  a  certain  public  and  common 
without     footway  in  the  parish  of  M.  in  the  county  of  S.  leading  from 
•t*^"K*lie  the  village  of  M.  in  the  county  aforesaid,  towards  G.  in  the 
m    e.  (x)  gum^  county,  for  all  the  liege  subjects  of  our  said  lord  the 
[*6i9]  king,  to  go,  return,  pass  and  repass,*"  on  foot,  at  their  free  will 
and  pleasure,  and  tnatD.  I.  late  of,  &c.  on,  &c.  with  force 
and  arms,  at,  &c.  aforesud,  unlawfully  and  injuriously  ob* 
structed  and  stop|>ed  up  the  said  footway  there,  and  the  same 
$o  unlawfully  and  injuriously  obstructed  and  stopped  up,  from 
the  same  day  and  year  aforesaid  until  the  day  of  the  taking 
of  this  inquisition,  wrongfully  and  injuriously  did  keep  and 
continue,  whereby  theUege  subjects  of  our  said  lord  the 
king,  during  all  that  time,  were  and  have  been  greatly  hinder- 
ed, retarded  and  obstructed,  in  passing  and  repassing  in  and 
along  the  said  footway,  to  die  great  damage,  he.  [conclusion 
Four  other  as  ante  608.]  Second  stating  the  footway  to  lead  from  a  cer^ 
*^*""*^'      tain  public   and  common  street  in  the  village  of  M.  afore* 
said,  to  G.  aforesaid.    Third  stating,  that  there  is  a  certain 
public  and  common  footway  in  the  parish  aforesud,  in  the 
county  aforesaid,  for  all   me  liege  subjects    &c.      Fourth 
that   there    now    is,  and  from    time     immemorial     hath 
been,  a  certain  public  and  common  highway,  leading  from 


^i 


(u)  See  a  form  4  Wentw.  198,         (x)  See  precedent  and  notes,  aa^ 
and  see  the  precedent  and  note,  an*     te  607  to  610. 
te  60r  to  610. 
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the  village  aforesaid,  to  G.  aforesaid,  for  all  the  Kege  sub- 
jects, &c.  with  their  horses,  carts  and  carriages,  to  go,  &c. 
and  diat  defendant  afterwards,  to  wit,  on,  &c.  with  force.and 
arms,  at  the  parish  aforesaid,  unlawfully,  &c.  Fifth  that 
long  before  and  at  the  time  hereinafter  next  mentioned,  there 
was,  and  from  thence  hitherto  hath  been,  and  still  is,  a  cer- 
tain other  public  and  common  highway  in  the  parish  and 
county  aforesaid,  for  all,  &c. 

[^Describe  the  way  as  ante  576.]     And  that  J.  &.   late  of.  For  mak- 
&c.  and  T.  P.  late  of,  &c.  on,  See.  with  force  and  arms,  at,  inff  holes 
&c.  aforesaid,  dug,  sunk  and  made,  and  each  of  them  then  ^"^^^^' 
and  there  dug,  sunk  and  made,  and  caused  and  procured  to  ^^^  ^ 
be  dug,  spnk  and  made,  divers  large  and  dangerous  holes,  common 
that  is  to  say,  forty  holes  of  great  depth  and  circumference,  footway. 
in,  under  and  close  to  the  sides  of  the  said  common  footway,  ^^^ 
to  wit,  ten  of  the  holes  aforesaid  in  the  same  footway  there, 
each  and  every  of  them  then  and  there  containing  a  great 
number  of  yards  in  depth  and  circumference,  to  wit,  diree 
yards  in  depth  and  ten  yards  in  circumference,  ten  other 
holes,  part  of  the  said  holes  first  above  mentioned,  under  and 
heneatn  the  said  common  footway  there,  each  hole  thereof 
then  and  there  containing  respectively  another  great  number 
of  yards  in  depth  and  circumference,  to  wit,  three  yards  in 
depth  and  ten  yards  in  circumference,  and  the  residue,  that 
is  to  say,  twenty  other  of  the  holes  first  mentioned  contigu- 
ous and  close  to  the  sides  of  die  same  common  footway  there, 
and  in  no  wise  secured  or  fenced  round   every  hole  of  the 
said  residue  of  the  said  holes  then  and  there,*"  containing    r^^^oQ-i 
another  great  number  of  yards  in  depth  and  circumference,    '-        -* 
to  wit,  three  yards  in  depth  and  ten  yards  in  circumference, 
and  that  they  the  said  J.  S.  and  S.  H.  tiien  and  there  did, 
and  each  of  them  then  and  there  did,  unlawfully,  wrongfully, 
wilfiillv  and  injuriously,  continue  and  permit  to  be  so  kept 
open  tne  said  several  holes  above  mentioned  as  aforesaid,  m 
nowise  secured  or  fenced  round  for  a  long  space  of  time,  to 
wit,  from  the  same  day  and  year  aforesaid,  until  die  day  of 
the  taking  of  this  inquisition,  and  the  same  still  remains  so 
kept  open,  by  reason  whereof  the  liege  subjects  of  our  said 
Itnrd  the  king,  during  all  the  time  last  aforesaid  could  not,  nor 
can  they  now  go,  pass,  repass  and  travel  on  foot,  along,  in 
and  through  the  same  common  footwav,  without  very  great 
danger  of  losing  their  lives  and  limbs  in  passing  therein,  to 
the  very  great  danger,  terror,  damage  and  common  nuisance 
of  all  his  said  majesty^s  subjects,  passing,  repassing  and  tra- 
velling on  foot,  in  ana  along  the  same  way  there,  and  against 
the  peace,  &c. 


■Mi 


.    (y)  Cro«  €.  C.  8th  Ed.  314.  Cro.      ante  607  to  610. 
C.  A.  379,  and  precedent  and  note% 
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ing  a  Hole 
in  a  public 
street,  (z) 


For  digg- 
ing a 
hone 
pond«  and 
erecting  a 
dstemin 
a  common 
passage. 


[*521] 


That  A  F.  late  of.  Sec.  on,  Sec.  with  force  and  arms,  at, 
&c.  aforesaid,  in  a  certain  street,  being  the  king's  commonr 
highway,  there  called.  Sec.  (used  for  all  the  king's  subjects, 
with  their  horses,  coaches,  carts  and  carriages,  to  go,  return, 
ride,  pass,  repass  and  labour,  at  their  free  will  and  pleasure,) 
unlawfully  and  injuriously,  did  dig,  and  cause  to  be  dug,  a 
certain  pit,  containing  in  circumference  fifteen  feet,  and  in 
depth  thirteen  feet,  and  the  same  pit  so  as  aforesaid  dug,  and 
caused  to  be  dug,  in  the  street  and  highway  aforesaid,  from 
the  said.  Sec.  until.  Sec.  at.  Sec.  aforesaid,  unlawfully  and  inju- 
riously did  continue,  by  reason  whereof,  the  king  s  subjects, 
during  the  time  aforesaid,  could  not  go,  return,  pass,  repass, 
ride  and  labour,  with  their  horses,  coaches,  carts  and  carri- 
ages, in,  by  and  through  the  same  street  and  highway  as  they 
were  wont  and  ought  to  do,  without  great  peril  and  danger 
of  their  lives,  to  the  great  damage.  Sec.  [as  ante60B.] 

That  W.  C.  late  of,  &c.  on,  Sec.  with  force  and  arms,  at, 
&c.  aforesaid,  to  wit,  in  a  certain  passage  and  common  foot- 
way there,  called  Boar's-head  Yard,  (being  the  king's  com- 
mon highway,  used  for  all  the  king's  subjects,  to  go,  return, 
Eiss  and  repass  on  foot,  at  their  free  wiU  and  pleasure,)  un- 
wfully  and  injuriously,  did  dig  and  make,  and  cause  to  be 
dug  and  made,  a  certain  horse-pond,  containing- in  length 
twelve  feet,  in  breadth  six  feet,  and  in  depth  six  feet ;  and 
that  the  said  W.  C.  on  the  said.  Sec.  with  force  and  arms,  at. 
Sec.  aforesaid,  to  wit,  in  the  same  passage  and  common  high- 
way, unlawfully*  and  injuriously,  did  erect,  put  and  place, 
and  cause  to  be  erected,  put  and  placed,  a  certain  wooden 
cistern,  containing  in  length  five  feet,  and  in  breadth  twenty 
inches  ;  and  that  the  said  W.  C.  the  said  horse-pond,  so  as 
aforesaid  dug  and  made,  and  also  the  said  wooden  cistern, 
so  as  aforesaid  erected,  put  and  placed,  from  the  said,  &c. 
until  the  day  of  the  taking  of  this  inquisition,  with  force  and 
arms,  at,  &c.  aforesaid,  unlawfully  and  injuriously  did  con- 
tinue, and  yet  doth  continue  ;  by  means  whereof  the  same 
passage  and  common  footway,  for  and  during  the  whole  time 
aforesaid,  was  so  obstructed,  and  was  and  yet  is  so  dangerous, 
that  the  liege  subjects  of  our  said  lord  the  king,  through  the 
same  passage  and  common  highwsur,  could  not,  nor  yet  can 
go,  return,  pass  and  repass,  so  n*eely  and  safely  as  they 
ought  and  were  wont  and  accustomed  to  do,  and  still  of  right 
ought  to  do,  to  the  great  damage,  &c.  [conclusion  as  ante 
608.] 


(x)  Cro.  C.  C.  8th  Ed.  303, 7th  Ed.  (a)  Cro.  C.  C.  8th  Ed.  304.  See 
534.  See  also  precedent  and  notes,  precedent  and  note>  »nte  608  to  610. 
ante  608  to  610. 
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[Describe  the  highway  as  ante  576.]     And  the  jurors,  &c.  ixidict- 
funher  present,  that  there  now  is,  and  from  time  whereof,  &c.  ment  for 
there  hath  been  a  certain  watercourse  running  and  flowing  c**tting  a 
through  and  under  a  certain  bridge,  called  A.  bridge,  to  wit,  ^^^  * 
at,  &CC.  aforesaid.     And  the  jurors,  ^c.  do  further  present,  which  con* 
that  A.  B.  late  of,  &c.  aforesaid,  and  C.  D.  late  of,  Sec.  afore-  ^^^^  w»- 
said,  on,  &c.  at,  &c.  aforesaid,  did  unlawfully  cut  into,  dig  ^j[t*^* 
away,  and  remove,  and  cause  to  be  cut  into,  dug  away,  and  coune, 
removed,  great  part  of  a  certain  bank,  dam,  ormoimd  ol  earth,  whereby 
then  and  there  lying  and  being  on  the  east  side  of  the  said  **^*  JJ**^' 
watercourse  near  to  the  said  bridge,  and  between  the  said  ^^  ^  ^j^. 
watercourse,  and  a  certain  ditch  or  watercourse  on  the  south  way  ad- 
side  of  the  said  highway,  and  unlawfully  and  injuriously  kept  joining* 
and  continued,  and  caused  to  be  kept  and  continued,  the  said  *J  ^'''^" 
part  of  the  said  bank,  dam,  or  mouud  of  earth,  so  cut  into,  road. 
dug  away,  and  removed  as  aforesaid,  for  a  long  space  of  time, 
to  wit,  Irom  thence  until  the  day  of  taking  this  inquisition, 
whereby  divers  large  quantities  of  water,   during  the  time 
aforesaid,  to  wit,  on,  &c.  and  on  divers  other  days,  &c.  were 
diverted  and  turned  from  the  usual  and  accustomed  course 
and  channel,  and  ran  and  flowed  from  and  out  of  the  said 
watercourse  into  the  said  ditch,  on  the  south  side  of  the  said 
highway,  and  from  thence  into,  upon,  and  over  the  said  high« 
way,  and  greatly  overflowed,  damaged,  and  spoiled  the  same, 
so  that  the  liege  subjects  of  our  said  lord  the  king  could  not, 
during  the  times  last  aforesaid,  go,  return,  pass,  ride,  and 
labour,  in  and  upon,  over  and  along,  the  said  highway,  on  foot, 
or  with  horses,  carts,  or  carriages,  as  they  were  before  used 
and  accustomed  to  do,  without  great  danger  of  their  lives,  and 
the  loss  of  their  goods  ;  to  the  great  damage,  &c.  [conclusion 
as  ante  608.] 

That*  A.  H.  late  of,  &c.  and  H.  A.  late  of,  &c.  on,  &c.  Ag»iMt 
with  force  and  arms,  at,  &c.  in  a  certain  common  street  there,  f^^^ 
being  the  king^s  highway,  called  P.  street,  (used  for  all  the  soil  in  th« 
king  s  subjects,  with  their  horses,  coaches,  carts,  and  car-  itreets.  (6) 
riages,  to  go,  return,  ride,  pass,  repass,  and  labour,  at  their    [*632j 
free  wiU  and  pleasure,)  unlawfully  and  injuriously  did  pour 
out,  discharge,  place,  and  leave,  and  cause  to  be  poured  out, 
(Uscharged,  placed,  and  left,  a  great  quantity  of  dung,  human 
excrement,  and  other  filth,  by  reason  of  which  divers  hurtful 
and  unwholesome  smells  and  stenches  from  the  said  dung, 
excrement,  and  other  filth,  did  then  and  there  arise,  and  there- 
by the  air  there  became  and  was  then  and  there  greatly  cor- 
rupted and  infected,  to  the  great  damage,  &c.  [conclusion  as 
ante  608.] 

(h)    Cro.    C.   C.   8th  £d.   303.    See  precedent  and  note  ante. 
Crim,  Law.  vol.  hi.  h 
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For  shoot-  That  F.  F.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c. 
ingf  dirt  in  aforesaid,  in  a  certain  common  footway  there,  leading  from 
a  footway.  ^^^  pj^j^  ^f  ji  green,  which  is  in  the  parish  aforesaid,  in  the 
^^'  county  aforesaid*  towards  and  unto  the  parochial  church  of 

the  same  parish,  in  the  said  county,  did  unlawfully  and  inju- 
riously put,  place,  and  lay,  and  cause  to  be  put,  placed,  and 
laid,  two  cart  loads  of  dirt  and  other  filth,  and  tne  said  dirt 
and  filth,  in  the  said  footway,  from  the  said,  &c.  until  the  day 
of  the  taking  of  this  inquisition,  at,  ^:c.  aforesaid,  unlawfully 
and  injuriously  did  permit  and  suffer  to  be  and  remain,  by 
reason  whereof  the  lootway  aforesaid,  during  the  time  afore- 
said, was,  and  yet  is,  greatly  obstructed  and  straitened,  so  that 
the  liege  subjects  of  our  said  lord  the  king,  through  the  same 
footway,  coidd  not,  during  the  time  aforesaid,  nor  yet  can  go, 
return,  pass,  repass,  and  labour,  as  they  ought  and  were  wont 
to  do,  to  the  great  damage,  &c.  [conclude  as  ante  608.] 
Fbr  laving  That  C.  P.  late  of,  &c.  on,  &c.  with  force  and  arms,,  at,  &c. 
rubbish  in  aforesaid,  in  a  certain  public  square,  and  the  king's  common 


cd,  suting^  and  bricks,  to  wit,  '^  c.  [state  the  quantities^  and  the  said  dirt, 
^ar^  in  *  earth,  rubbish,  soil,  and  bricks,  m  the  said  square  and  king^s 
^Q^.  common  highway  there,  from  the  said,  &c.  in  the  year  afore- 
auence.  said,  until  me  day  of  the  taking  of  this  inquisition  unlawfully, 
W  and  injuriously  did  continue,  and  still  doth  continue,  without 

r#523l  ^^y  enclosure  or  fence  whatsoever,  and'*  without  any  light 
hung  out  or  placed  in  the  night  time,  to  prevent  the  damage 
that  might  happen  to  the  subjects  of  our  said  lord  the  king, 
with  their  horses,  carts,  and  other  carriages,  passing  and  re- 
passing through  the  said  square  and  king's  hignway,  whereby 
the  liege  subjects  of  our  said  lord  the  king  could  not,  during 
the  time  last  aforesaid,  pass  and  repass  through,  and  along 
€tit  said  square  and  king  s  highway,  without  great  danger  of 
their  lives,  and  the  loss  of  their  goods.  And  the  jurors,  &c. 
do  further  present.  That  on,  &c.  about  the  hour  of  ten,  in 
the  night  of^  the  same  day,  at,  &c.  aforesaid,  one  J.  S.  then 
servant  to  one  S.  T.  widow,  was  driving  two  horses,  draw^ 
ing  a  certain  coach,  through  and  along  the  said  square  and 
king's  common  highway,  (in  which  coach  the  said  S.  T.  then 
and  there  was)  and  the  said  S.  T.  in  so  passing  through  and 
idong  the  said  way  in  the  said  coach,  was  then  and  there,  by 
means  of  such  dirt,  earth,  rubbish,  soil,  and  bricks,  so  put, 
placed,  and  laid  as  aforesaid,  overturned  and  prostrated,  and 

(c)  Cro.  C.  C.  rth  ed.  532.  (d)  Cro.  C.  C.  8th  ed.  315. 
and  see  precedent  and  notes,  and  precedent  and  note^  ante  606 
ante  ^  to  610.  to  610. 


TO  HIGHWAYS    BY  ACTUAL  OBSTRUCTION.  61 

thereby  so  greatly  hurt,  bruised,  and  wounded,  that  she  the 
said  S.  T.  afterwards,  to  wit,  on,  &c.  at,  he.  aforesaid,  of 
such  hurts,  bruises,  and  wounds,  died ;  and  also  by  means  of 
such  overturning  the  said  coach  as  aforesaid,  as  well  the  said 
J.  S.  who  drove  the  said  coach,  as  also  J.  H.  esquire,  G. 
T.  M.  the  wife  of  M.  B.  esquire,  and  S.  J.  spinster,  then 
being  in  the  said  coach,  were  put  in  great  danger  of  losing 
their  lives,  or  of  receiving  some  bodily  hurt,  to  the  great 
damage  not  only  of  the  said  T.  S.,  J.  H.,  G.  T.,  M.  B., 
auid  S.  J.,  but  also  to  the  great  damage  and  common  nuis* 
ance  of  all  the  liege  subjects  of  our  said  lord  the  king«  with 
their  horses,  carts,  and  other  carriages,  in,  by,  through,  and 
along  the  said  square  and  king's  common  highway,  during 
the  time  aforesaid,  going,  returning,  passing,  riding,  and  la- 
bouring, and  against  the  peace,  &c. 

That  on,  &c.  there  was,  and  from  thence  hitherto  there  For  laying 
hath  been  and  still  is,  a  certain  common  way,  leading  from  dung  and 
the  town  of  B.  in  the  said  county  of  S.  to  the  parish  church  r*^^»*l» . 
of  B.  aforesaid,  there,  for  all  the  inhabitants  ot  the  parish  of  11^* ww^ 
B.  aforesaid,  to  go,  return,  pass  and  repass,  on  foot  and  on  a  church, 
horseback,  and  with  their  coaches  and  carriages,  for  the  at*  uddiggw 
tending  and  hearing  of  divine  service  in  the  same  parish  ^^^  ^^  —^ 
churchy  and  that  H.  F.  late  of.  See.  on,  &c.  and  on  divers  L\ 
other  days  and  times,  as  well  before  as  afterwards,  with  force 
and  arms,  at,  &c.  aforesaid,  in  and  upon  the  said  way  there, 
unlawfully  and  injuriously  put,  placed,  and  laid,  and  caused 
and  procured  to  t>e  put,  placed  and  laid,  divers  large  quanti- 
ties of  dung,  muck,  straw  and  rubbish,  that  is  to  say,  twenty 
cart*  loads  of  dung,  twenty  cart  loads  of  muck,  twenty  cart   r#524l 
loads  of  straw,  and  twenty  cart  loads  of  rubbish,  and  the  said 
dung,  muck,  straw  and  rubbish,  so  put,  placed,  and  laid  as 
aforesaid,  continually  from  the  said,  &c.  until  the  day  of  the 
taking  of  this  inquisition,  hath  permitted  to  be  and  remain, 
and  still  doth  permit  to  be  and  remain,  and  obstinately  con* 
tinned^  and  still  doth  continue  the  same,  in  and  upon  the 
said  way  there,  by  reason  whereof  the  said  way  hath,  for  all 
the  time  last  aforesaid,  been  straitened  and  obstructed,  inso- 
much that  the  said  inhabitants  of  the  said  parish  could  not, 
during  all  the  time  last  aforesaid,  nor  can  they  now  go,  re- 
turn, pass  and  repass,. from  the  said  tO¥m  of  B.  to  the  parish 
churdi  aforesaid,  in,  along,  and  through  the  said  way  there, 
as  they  ought  and  were  used  and  accustomed  to  do,  and  still  of 
rig^t  ought  to  do,  but  during  all  the  time  last  aforesaid  were, 
and  still  are  greatly  obstructed  and  hindered  in  the  use  and 
enjoyment  of  the  ssud  way  there,  to  the  great  grievance  and 
common  nuisance  of  all  me  inhabitants  of  the  siud  parish, 

(e)  Cro,  C.  C.  389.  see  precedent  and  notes,  ante  606  to  610. 
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going,  returning,  passing,   and   repassing,  in,  along,  and 
through  the  said  way  there,  and  against  the  peace  of  our  said 
Second      ^^^^  ^^^e  king,  his  crown  and  dignity.     And  the  jurors  afore- 
count  for    said,  upon  uieir  oath  aforessdd,  do  further  present.  That  the 
digr^ngup  said  H.  F*  afterwards,  to  wit,  on,  &c.  and  on  divers  other 
ment*^^'    days  and  times  between  that  day  and  the  day  of  the  taking 
of  this  inquisition,  with  force  and  arms,  at,  &c.  aforesaid, 
unlawfully  and  injuriously  dug  up,  rooted  up,  and  destroyed, 
and  caused  and  procured  to  be  dug  up,  rooted  up,  and  de- 
stroyed, divers,  to  wit,  ten  yards  of  uie  pitching  or  pavement 
in  the  said  way,  so  leading  from  the  said  town  of  B.  to  the 
parish  church  of  B.  aforesaid,  whereby  the  said  way,  during 
all  the  time  last  aforesaid,  became  and  was,  and  still  is  broken, 
ruinous,  miry,  deep,  and  in  such  decay,  that  the  said  inhabi- 
tants of  the  said  parish  of  B.  during  all  the  time  last  aforesaid 
could  not,  nor  can  they  now  go,  return,  pass,  repass^  and 
ride,  with  their  horses  and  carriages,  in,  through,  over,  and 
along  the  said  way  there^  as  they  were  used  and  accustomed 
to  do,  and  still  of  right  ought  to  do,  but  ever  since  the  said, 
&c.  have  been  and  are  greatly  obstructed  and  hindered  in  the 
use  and  enjoyment  of  the  same  way,  to  the  great  damage  and 
Third         common  nuisance,  &c.  [as  in  the  Jirst  count. "l     And  the  ju- 
S^^  ^?'    rors,  Sec.  [describe  the  -way  as  a  public  general  way ^  from  the 
the  pave!.^  tovm  of  B.  to  the  town  of  C.  as  ante  576.J  and  that  the  said  H. 
ment,  &c.  F.  afterwards,  to  wit,  on  the  said,  &c.  and  on  divers  other  days 
stating  the  a^d  times,  between  that  day  and  the  day  of  the  taking  of  this 
a  pubUc     inquisition,  at,  kc,  aforesaid,  unlawfully  and  injuriously  dug 
highway,    ^Py  rooted  up,  and  destroyed,  and  caused  and  procured  to  be 
&c.  dug  up,  rooted  up,  and  destroyed,  divers,  to  wit,  ten  yards* 

[*625j   of  the  pitching  or  pavement  of  the  said  king^s  highway,  and 

f>ut,  laid,  and  placed,  and  caused  and  procured  to*  be  put, 
aid,  and  placed,  divers  large  quantities  of  dung,  muck, 
straw,  and  rubbish,  tp  wit,  Sec.  in  and  upon  the  said  last  men- 
tioned way  there,  and  the  said,  last  mentioned  dung,  muck, 
straw,  and  rubbish,  so  put,  laid,  and  placed  as  aforesaid,  con- 
tinually from  the  said,  &c.  until  the  day  of  the  taking  of  this  in- 
quisition, hath  permitted  to  be  and  remain,  and  still  doth  per- 
mit to  be  and  remain  in  and  upon  the  said  king^s  highway 
there,  whereby  the  said  king^s  highway,  during  all  the  time  last 
aforesaid,  hath  been  and  still  is  so  ruinous,  wet,  deep,  and 
miry,  that  the  liege  subjects  of  our  said  lord  the  king,  during 
all  or  any  of  the  time  last  aforesaid,  could  not,  nor  can  they 
now  travel,  pass  and  repass,  with  their  cattle  and  carriages, 
in,  through,  over,  and  along  the  said  king's  highway  there,  as 
they  before  were  used  and  accustomed  to  do,  and  of  right 
ought  to  have  done,  and  still  of  right  ought  to  do,  but  dur- 
ing all  the  time  aforesaid  were,  and  still  are,  wrongfully  and 
injuriously  obstructed  and  hindered  in  the  use  and  enjo)anent 
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of  that  way,  to  the  great  damage,  &c.  [conclusion  as  ante 
608.] 

That  A.  O.  late  of,  &c.  on,  &c.  and  on  divers  other  days  For  laying 
and  times,  as  well  before  as  afterwards,  with  force  and  arms,  ^^***'?' 
at,  &c.  in  and  upon  the  king^s  common  highway,  there  lead-  ^tn^ons 
ing  from,  ^c.  unto,  &c.  divers  great  pieces  of  timber,  put  and  in  the  high 
placed,  and  caused  to  be  put  and  placed,  and  the  same  great  ^^Y-if) 
pieces  of  umber,  so  as  aforesaid  put  and  placed,  from  the  aibre- 
said,  &c.  until  die  day  of  exhibiting  this  information,  in  and 
upon  the  king's  common  highway  aforesaid,  to  be,  lie,  and 
remain,  hath  permitted,  and  doth  still  permit,  to  the  great 
damage,  &c.  [conclude  as  ante  608.] 

Middlesex.     That  K.  L.  late  of,  &c.  labourer,  on,  &c.  in.  For  pkc- 
&c.  with'  force  and  arms,  at,  &c.  aforesaid,  to  wit,  in  the  in;  two 
common  and  public  street,  there  called  C.  street,  (the  same  ^iSir  "^ 
street  then  and  there  being  the  king's  common  highway,  goods  in  a 
there  used  by  all  the  liege  subjects  of  our  said  lord  the  king,  public 
with  their  horses,  coaches,  carts,  and  carriages,  to  go,  re*  »trcct.  Qr) 
turn,  pass,  repass,  ride,  and  labour,  at  their  free  wiU  and 
pleasure,)  (h)  unlawfully  and  injuriously  did  put  and  place, 
and  cause,  and  procure,  to  be  put  and  placed,  two   carts 
for  the  selling  and  exposing  to  sale  of  pease,  in  the  shells^ 
and  the  said  carts,  in  the  same  street,  and  common  high- 
way, on,  &c.  aforesaid,  for  the  space  of  three  hours,  at,  &c. 
aforesaid,  unlawfully  and"^  injuriously  did  cause  to  be  and    [#6261 
remain,  whereby  the  said  street,  and  common  highway,  dur- 
ing the  time  last  aforesaid,  was  very  much  obstructed  and 
stndtened,  so  that  the  liege  subjects  of  our  said  lord  the 
king,  could  not  through  the  same  street  and  common  high- 
way, during  the  time  in  that  behalf  aforesaid,  go,  return, 
pass,  repass,  labour,  ride   and  labour,  with  their  horses, 
coaches,  carts  and  carriages,  as  they  ought,  and  were  wont 
and  accustomed  to  do,  to  the  great  damage,  &c«     [Conclu* 
sion  as  ante  608.] 

That  H.  F.  late  of,  &c.  and  on  divers  other  days  and  times  Forsaffer- 
between  that  day  and  the  day  of  the  taking  of  this  inquisition,  ^ST  empty 
with  force  and  arms,  at,  &c.  in  a  certain  street  there,  called  ^J[|^|j^ 
L.  street,  being  the  king's  common  highway,  there  used  for  a  itreet, 
all  the  king's  subjects,  with  their  horses,  coaches,  carts,  and  whei^by 
carriages,  to  go,  return,  ride,  pass,  repass,  and  labour,  at  their  P^"*P 
free  will  and  pleasure,  unlawtully  and  injuriously  did  put  and  ]^^d« 
. (0 

r/)  See  form.  Bum.  J.  Highwaysy  (A)  This  it  not  necessary, 

and  precedent  and  note,  ante  606  to  (t)  Cro.    C.    C.    8th   ed.    304. 

610.  That  this  is  an  indictable  offence, 

(j^)  Cro.  C.  C.  8th  ed.  305.  See  see  3  Campb.  231,  6  East,  ante  487 

3   Campb.  22^  331.    6  East,  437.  n.    a.    See   precedent    and    note 

See  also  precedent  and  notes,  ante  ante  606  to  610. 
606  to  610. 
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place  three  empty  drays,  and  did  then,  and  on  the  said  other 
4ays  and  times,  there  unlawfully  and  injuriously  permit  and 
suffer  the  said  empty  drays  respectively  to  be  and  rem^n,  in 
and  upon  the  the  kmg's  common  highway  aforesaid,  for  the 
space  of  divers  hours,  to  wit,  for  the  space  of  five  hours  on 
each  of  the  said  days,  whereby  the  king's  common  highway 
aforesaid,  then,  and  on  the  said  other  days,  for  and  during  all 
the  said  times,  on  each  of  those  days  respectively,  was  ob- 
structed and  straitened,  so  that  the  liege  subjects  of  our  said 
lord  die  king  could  not  then,  and  on  the  said  other  days  and 
times,  go,  return,  pass,  repass,  ride,  and  labour,  widi  their 
horses,  coaches,  carts,  and  other  carriages,  in,  through,  and 
sdong  the  king's  common  highway  aforesaid,  as  they  ought 
and  were  wont  and  accustomed  to  do,  to  the  great  damage, 
&c.  [conclusion  as  ante  608.] 
For  let-  That  A.  B.  late  of,  &c.  before  and  at  the  times  hereafter 

^E  A        mentioned,  was,  and  still  is,  a  proprietor  of  divers  waggons 
su^f^in     ^^^  conveyance,  for  hire,  of  goods  of  others  to  and  from  E .  and 
public        being  such  proprietor,  he,  with  force  and  arms,  on,  &c.  and 
Btree^  ao    on  divers  other  days  and  times  between  that  day  and  the 
S***  od     **Sl^^  ^f  January,  1803,  in  the  parish  of,  &c.  in  the  city  and 
passen-      county  aforesaid,  without  just  cause  or  excuse,  but  wrongful- 
gers.  0)     ^y  <uk1  unjustly,  did  cause  and  permit  divers,  to  wit,  twenty 
waggons  to  stand  and  remain  for  a  long  time,  to  wit,  ten 
r#52/1    hours  on  each  day,  before  his  warehouse,  situate  in  a  public* 
*'         ^   street  and  highway,  called        ■  ■    ,  within  such  parish,  city, 
and  county,  and  divers  cumbrous  and  other  parcels,  which 
had  been  conveyed,  or  were  intended  to  be  conveyed,  in  such 
waggons,  to  lie  during  such  time  scattered  about  such  public 
street,  to  the  great  hindrance,  impediment,  and  annoyance,  <^ 
all  his  m^es^s  subjects  passing  and  repassing  such  street, 
&c.  [concmsion  as  ante  608.]  The  second  count  charged  that 
the  defendant  permitted  divers  waggons  to  stand  in  the  said 
public  street  and  highway,   and  there  to  remain  before  his 
warehouse  for  a  long  and  unreasonable  time,  to  wit,  &c.  by 
iriiich  the  king's  subjects  were,  during  that  time,  much  im- 
peded and  obstructed,  &c.  [There  was  a  third  count  for  simi* 
lar  nuisances  from  the  eighm  of  January  to  the  day  of  the  pre* 
sentment.] 
For  bait-        That  S.  J.  late  of,  &c.  and  <Uver8  other  persons  to  the 
ing  a  bull  jm-ors  aforesaid  unknown,  on,  &c.  with  force  and  arms,  at, 
itet*  ^e,  *^^  aforesaid,  in  a  certain  common  and  public  street  there, 
beinr  the'  called  die  Market  Place,  the  same  street  then  and  there  being, 

^W^         __^ -. 

Aignway. 

(*)                  (J)  See  6  East,  427,  where  this  note,  ante  606  to  610. 

was   held    an    indictable    oflTence,  (h)  See  form  4  Wentw.  213,  and 

3  Campb.  224,  231,  Cro.  C.  C.  8th  the  precedent  and  note,  ante. 

Ed.  395,   and   the  precedent   and 
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and  still  being,  the  king's  common  highway,  used  by  all  the  liege 
subjects  of  our  said  lord  the  king  and  his  predecessors,  widi 
horses^  coaches,  carts,  and  carriages,  and  on  foot,  to  go,  re«« 
turn,  pass,  repass,  ride  and  labour  at  their  wills  and  pleasures^ 
unlawfully  and  injuriously  did  lead,  drive,  put,  and  place,  and 
did  cause  and  procure  to  be  led,  driven,  put  and  placed,  a 
certain  bull,  and  the  same  bull  did  then  and  there  bait  with 
dogs,  and  the  same  bull  so  bsuted  with  dogs  in  the  same  street 
and  common  highway,  on,  &c.  aforesaid,  unlawfully  and  in* 
juriously  did  cause  to  be  and  remain  for  a  long  space  of  time, 
to  wit,  for  the  space  of  three  hours,  whereby  the  said  street 
and  common  highway,  during  the  time  last  aforesaid,  was  ve* 
ty  much  obstructed,  so  that  die  liege  subjects  of  our  said  lord 
me  king  could  not  through  the  said  street  and  bommon  high* 
way,  during  the  dme  last  aforesaid,  go,  return,  &c.  widi 
horses,  &c.  as  they  ought  and  were  wont  to  do,  to  the  great 
damage,  &c.  [concltision  as  ante  608.] 

{Commencement  as  ante  2.1    That  B.  R.  late  of,  &c.  on,  On  9  and 
&c.  at,  L.c.  in  a  certain  common  and  public  street  and  high*      J^; 
way  there,  for*  all  the  liege  subjects  of  our  said  lord  the  letting  off 
king,   on   foot,  with  their  horses,   coaches,  carts  and  car-  fire  works 
riages,  to  go,  return,  ride,  pass,  repass  and  labour,  at  their  |P  ^  P^^* 
free  will  and  pleasure,  wrongfully,  unlawfully  and  injuriously,  n\  ^^^^ 
did  fire  certam  fire-works,  that  mat  is  to  say,  two  fire-works,    r*628] 
called  Roman  candles,  whereby  the  said  public  street  and 
common  highway  was  then  and  there  gready  obstructed,  and 
divers  liege  subjects  of  our  said  lord  the  king  then  and  there 
standing,  being,  passing  and  repassing,  in  and  along  the  said 
public  street  and  common  highway,  were  then  and  there 
greatly  terrified  and  put  in  great  peril  and  danger  of  bodily 
harm,  and  could  not  then  go,  return,  pass  and  repass,  on  foot, 
and  with  their  horses,  coaches,  carts  and  carriages,  in  and 
along  the  said  public  street  and  common  highway,  as  they 
ought  to  have  done,  and  had  been  used  and  accustomed  to 
do,  and  otherwise  might  and  would  have  done,  to  the  great 
terror,  alarm,  danger  and  common  nuisance  of  all  die  liege 
sufajects  of  our  said  lord  the  king,  in  and  near  the  said  pub- 
lic street  and  highway  inhabiting  and  residing,  and  of  alt 
other  the  liege  subjects  of  our  said  lord  the  king,  there  standi- 
ing,being,  passing,  in  contempt  of  our  said  lord  the  king  and  his 
laws,  to  the  evil  example,  ike.  and  against  the  peace,  &c.  and 


(0  Though  the  9  and  10  W.  111. 
c./  in  some  of  its  clauses  provides 
specific  penalties  for  the  improper 
exhibition  of  fire  works,  as  that  act 
declares  it  in  its  first  section  to  be  a 
oonmion  nuisance,  there  ia  no  doubt 
bat  tlwt  it  may  be -indicted  as  sucb>. 


even  ui^er  the  statute  4  T.  R.  302. 
1  Saund.  135,  n.  4.  Cowp.  650.  2 
Burr.  863.  ante  135,  n.4.  And  Uiere 
can  be  no  doubt,  that  Uie  party  oA 
fendii\g  may  be  indicted  at  common 
law,  and  tlie  statute  is  only  ciunula- 
tive  in  it^operation. 
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Second 
oount. 


Third 
count. 


For  driv- 
ing^ cattle, 
fcc.  killing 
them,  and 
leaving 
t)ieir 
9kin8, 8cc. 
to  corrupt 
near  New- 

Eate  mar- 
et. 

[*629] 


against  the  form  of  the  statute,  ^c.  And  the  jurors,  &c.  do 
further  present,  that  the  said  B.  R.  on  the  said,  &c.  at,  &c. 
aforesaid,  in  a  certain  other  common  and  public  street  and 
highway  there,  for  all  the  liege  subjects  of  our  said  lord  the 
king,  on  foot,  and  with  their  horses,  coaches,  carts  and  car* 
riages,  to  go,  return,  ride,  pass  and  repass,  and  labour,  at 
their  free  will  and  pleasure,  wrongfully,  unlawfully  and  in- 
juriously, was  aiding,  assisting,  in  firing  certain  fire-works, 
that  is  to  say,  two  other  fire-works,  called  Roman  candles, 
whereby  the  said  public  street  and  common  highway  was, 
then  and  there,  greatly  obstructed,  and  divers  liege  subjects 
of  our  said  lord  the  king,  then  and  there  standing,  being, 
passing  and  repassing,  in  and  along  the  said  last  mentioned 
public  street  and  common  highway,  were  then  and  there 
greatly  terrified,  and  put  in  great  peril  and  danger  of  bodily 
harm,  and  could  not  tnen  go,  return,  pass  and  repass,  on  foot, 
and  with  their  horses,  coaches,  carts  and  carriages,  in  and 
along  the  said  last  mentioned  public  street  and  common  high- 
way, as  they  ought  to  have  done,  and  had  been  used  and  ac* 
customed  to  do,  and  otherwise  might  and  would  have  done, 
to  the  great  terror,  &c.  [as  in  first  count,']  And  the  jurors^ 
&c.  do  further  present,  that  the  said  B.  R.  on,  &c.  aforesaid, 
at,  &c.  aforesaid,  in  a  certain  other  common  and  public  street 
and  highway  there,  wrongfully,  unlawfully  and  injuriously, 
did  fire  certain  other  fire-works,  whereby  uie  said  last  men- 
tioned public  street  and  common  highway  was,  then  and  there 
greatly  obstructed,  and  divers  liege  subjects,  &c.  [as  in  first 
count  to  the  end.'] 

That*  W.  S.  late  of,  &c.  on,  &c.  and  on  divers  other  days 
and  dmes,  between  that  day  and  the  day  of  taking  of  this 
inquisition,  with  force  and  arms,  at  London,  (that  is  to  say) 
at  the  parish  of  Christ  Church,  Newgate  Street,  in  the  ward 
of  Farringdon  within,  in  London  aforesaid,  in  a  certain 
house  and  buildiiig  there,  in  the  occupation  of  the  said  W. 
S.  and  situate  and  being  in  a  certain  public  street  and  .king's 
common  highway  there,  called  Warwick  Lane,  and  near 
divers  other  public  streets  and  common  highways  there,  and 
also  near  the  dwelling  houses  of  divers  of  the  liege  subjects 
of  our  said  lord  the  king,  there  situate,  unlawfully  and  inju- 
riously, did  kill,  slaughter,  and  caused  to  be  killed  and 
slaughtered,  divers  oxen,  cows,  calves,  sheep,  lambs  and 
swine,  to  wit,  five  thousand  oxen,  &c.  &c.  and  the  excrement, 
blood,  offal,  entrails  and  other  filth  from  the  said  oxen,  cows, 
calves,  sheep,  lambs  and  swine,  on  the  same  day,  and  in  the 
year  aforesaid,  and  on  the  other  days  and  times  aforesaid, 
Acre,  unlawfully  and  injuriously,  did  permit  and  suffer 
to  be,  and  remain  in  and  near  the  said  house  and  building, 
and  to  run  from  and  out  of  the  said  house  and  building. 
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into    and  along  the  said  public  street    and  king's  com* 
mon  highway,  called  Warwick  Lane,  and  the  horns,  hides, 
skins   and    offal    of   the   said    oxen,  cows,  calves,   sheep 
and  lambs,  he,  the  said  W.  S.  on  the,  &c.  aforesaid,  and  on 
the  other  days  and  times  aforesaid,  there  unlawfully  and  in* 
juriously  did  put  and  place,  and  cause  and  procure  to  be 
put  and  placeo,  in  the  said  public  street  and  king's  com- 
mon hignway  last  aforesaid,  and    die   said  horns,  hides, 
skins   and  oflal,'  to  be   and   remain   in  the  public   street 
and  king's  common  highway  last  aforesaid,  and  then  and  on 
the  other  days  and  times  aforesaid,  there  wrongfully  and  inju- 
riously did  permit  and  suffer.  And  the  said  oxen,  cows,  calves, 
sheep,  lambs  and  swine,  he,  the  said  W.  S.  on,  &c.  aforesaid, 
and  on  the  other  days  and  times  aforesaid,  there  unlawfully 
and  injuriously  did  drive,  and  causeand  procure  to  be  driven, 
in,  along  and  through  the  public  street  and  king's  common 
highway  aforesaid,  and  towards  and  into  the  said  house  and 
building,  for  the  purpose  of  being  slaughtered  there,  by  means 
of  which  said  premises  divers  noisome  and  offensive  smells 
and  stenches  from  the  said  excrements,  blood,  ofEd,  entrails 
and  fildi,  on,  &c.  aforesaid,  and  on  the  other  days  and  times 
aforesaid,  did  there  arise,  and  the  air  there  became,  and  was 
thereby'  greatly  corrupted  and  infected,  and  the  public  streets 
and  king's  common  highway  aforesaid,  during  the  times 
aforesaid,  by  means  of  putting  and  placing  the  horns,  hides, 
skins  and  offal,  of  the  said  oxen,  cows,  calves,  sheep  and 
lambs,  as  aforesaid,  and  also  by  means  of  driving  and  causing 
the  said  oxen,  cows,  calves,  &c.  to  be  driven  as  aforesaid, 
were  greatly  obstructed  and  straitened,  so  that  the  liege  sub- 
jects of  our  said  lord  the  king,  during  the*"  time  aforesaid,    r#53Qi 
could  not,  nor  can  they  yet  go,  return,  pass,  ride  and  labour,    ^        '' 
with  their  horses,  carts  and  carriages,  and  on  foot,  in  and 
along  the  public  streets  and  king's  common  highways  afcM-e- 
said,  so  freely  as  they  wcmt,  and  by  rig^t  ought  to  do ;  to  die 
great  damage  and  common  niusance  of  all  me  liege  subjects 
of  our  said  lord  the  king,  there  inhabiting,  residing  and  be- 
ing, and  in  and  along,  and  through  the  said  public  streets  and 
king's  common  highways,  ^ing,  returning,  passing  and  re* 
passing,  riding  and  labouring,  and  against  tne  peace  of  our 
said  lord,  &c.    And  the  jurors,  &c.  do  further  present,  that  Second 
the  s^d  W.  S.  on,  &c.  and  on  divers  other  days  and  times,  count,  for 
between  that  day  and  the  day  of  taking  this  inquisition,  with  I^^^^J^u 
force  and  arms,  at,  &c.  aforesaid,  in  a  certain  house  of  him  g^c,  mete-* 
'the  said  W.  S.  situate  and  being  in  a  certun  public  street  Ijr. 
and  common  king's  highway  there,  called  Warwick  Lane, 
and  also  situate  near  divers  other  public  streets  and  common 
king's  highways  there,  and  near  the  dwelling  houses  of  divers 
liege  subjects  of  our  said  lord  the  king,  did  unlawfully  an4 
Crim.  Law.  vol.  hi.  i       . 
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injuriousl]^  kill  and  slay,  and  cause  to  be  killed  and  slain,  di- 
vers, to  wit,  &c.  and  the  excrement,  blood,  entrails,  oiFal  and 
other  filth,  from  the  ssud  animals  respectively  coming  and 
issuing,  did  then  and  there,  on  the   said  several  days  and 
times  respectively,  there  cause  and  permit  to  be  and  re- 
main in  tne  said  house,  and  near  to  the  same,  for  a  long  time, 
to  wit,  for  the  space  of  five  hours  on  each  of  those  days  res- 
pectively, whereby  divers  noisome  and  unwholesome  smells 
and  stenches  from  the  excrement,  blood,  offal,  entrails  and 
other  filth,  coming  and  issuing  from  die  said  animals,  then 
and  on  the  said  other  days  and  times  respectively  there  did 
arise,  and  the  air  thereby  was  greatly  corrupted  and  infect- 
ed ;  to  the  great  damage  and  common  nuisance,  not  only  of 
all  the  liege  subjects  of  our  said  lord  the  king  near  there  in- 
habiting and  dwelling,  bujt  also  of  all  other  Uege  subjects  of 
our  said  lord  the  kine,  in,  by  and  through  the  said  public 
street,  called  Warwick  Lane,  and  in,  by  and  through  the 
said  other  public  streets  and  common  king^  highway  near 
there,  going,  returning,  passinff,  repassing  and  labouring ;  ta 
Third        the  evil  example,  &c.  and  against  the  peace,  &c.     And  the 
^iin^  fop  jurors,   &c.  do  further  present,  that  the  said  W,  S.  on,  &c. 
stniction    s^oresaid,  and  on  divers  other  days  and  times  between  that 
of  the        day  and  the  day  of  taking  this  inquisition,  with  force  and 
highway     arms,  -at,  &c.  aforesaid,  in  a  certsun  public  street  and  com- 
^y*         mon  king's  highway  there,  called  Warwick  Lane,  used  for 
all  the  king's  subjects  on  foot,  and  with  their  horses,  coaches, 
carts  and  carriages,  to  go,  return,  pass  and  repass,  ride  and 
labour,  at  their  tree  will  and  pleasure,  unlawfully  and  inju- 
riously, did  pour  out,  discharge,  put,  place  and  leave,  and 
[*631]   cause  and  procure  to  be  poured  out,  discharged,  placed  and* 
left,  divers  large  quantities  of  the  blood,  offal,  excrement, 
entrails  and  other  filth  of  divers  oxen,  cattle,  sheep,  swine 
and  other  animals,  and  divers  large  quantities  of  the  hides, 
horns  and  skins,  of  catde,  oxen  and  other  animals,  and  did 
dien,  and  on  the  said  other  days  and  times,  there  unlawfully 
and  injuriously  permit  and  suffer  the   said  quantities  of 
blood,  oflal,  excrement,  entrails  and  other  filth,  and  die  said 
horns,  hides  and  skins,  to  be  and  remain  in  and  upon  the 
said  public  street  and  common  king's  highway,  called  War- 
wick Lane,  for  a  long  space  of  time,  to  wit,  for  the  space  of 
ten  hours  on  each  of  the  said  days  respectively,  whereby  the 
said  public  street  and  king's  common  highway  ajforesaid,  then 
and  on  the  said  other  days,  for  and  during  sdl  the  said  space 
of  time,  on  each  of  those  days  respectively,  was  obstruct* 
ed  and  straitened,  so  that  the  liege  subjects  of  our  said  lord 
the  king  could  not  then,  and  on  the  said  other  days  and  times 
respectively,  go,  return,  pass,  repass,  ride  and  labour,  with 
their  horses,  coached,  carts  and  other  carriages,  in,  througli 
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and  along  the  said  public  street  and  common  king's  highway- 
aforesaid,  called  Warwick  Lane,  as  they  ought  and  wer^ 
wont  and  accustomed  to  do ;  to  the  great  damage  and  com- 
mon nuisance  of  all  his  majesty's  liege  subjects,  going,  re- 
turning, passing,  repassing,  ridmgand  labouring,  in,  through 
and  alclng  the  said  public  street  and  common  king's  highway ; 
to  the  evil,  &c.  and  against  the  peace,  &c.  And  the  jurors,  Tcnrih 
&c.  do  further  present,  diat  the  ssud  W.  S.  on,  &c.  afore-  ^^^  ^*^ 
said,  and  on  divers  other  days  and  times  between  that  day  ca^e^&c. 
and  the  day  of  taking  this  inquisition,  with  force  and  arms, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  in  a 
certain  public  street  and  common  king's  highway  there,  call- 
ed Warwick  Lane,  used  for  all  the  king's  subjects,  on  foot, 
and  with  their  horses,  coaches,  carts  and  carriages,  to  go, 
return,  pass,  repass  and  labour,  at  their  ftee  will  and  plea- 
su!re,  and  injuriously  did  drive,  and  cause  to  be  driven,  di- 
vers, to  wit,  &c.  on  each  and  every  of  the  said  days;,  in  and 
along  the  said  public  street  and  king's  common  highway, 
called  Warwick  Lane,  to  a  certain  house  of  the  s^d  W.  S. 
there,  for  the  purpose  of  the  same  being  slaughtered  there, 
and  did  also,  oii  the  day  and  year  aforesaid,  and  on  each 
and  every  of  the  said 'ouier  days,  wrongfully  and  injurious- 
ly put  and  place,  and  cause  and  procure  to  be  put  and  placed, 
divers,  to  wit,  ten  carts  in  the  said  public  street  and  com- 
mon king's  highway,  for  the  purpose  of  gathering,  collect- 
ing and  receiving  the  horns,  hides,  skins,  excrements,  offal, 
and  other  filth  of  the  said  animals,  ftfter  the  same  had  been 
slaughtered,  and  the  said  last  mentioned  carts,  in  the  same 
street  and  king's  common  highway,  on  the  day  and  year 
aforesaid,  and  on  each  and  every  of  the  said  days  and  times,"*^  [=*^632] 
wrongfully,  injuriously,  did  permit  and  suffer  to  be  and  re- 
main for  a  long  space  of  time,  to  wit,  for  the  space  of  five 
hours  on  each  and  every  of  the  ssud  days ;  by  means  of  which 
said  driving  of  the  said  oxen,  cows,  calves,  sheep,  lambs  and 
swine,  for  the  purpose  aforessud,  and  also  of  the  said  put- 
ting and  placing  the  said  carts  in  the  said  public  street,  and 
die  suflFenng  them  to  remidn  there  for  the  space  of  time  afore- 
said, the  said  public  street  and  common  king's  highway 
aforesaid,  then  and  on  the  ssud  other  days,  for  and  during 
all  the  said  time,  and  each  of  those  days  respectively,  was 
obstructed  and  straitened,  so  that  the  liege  subjects  of  our  ^ 

said  lord  the  king  could  not  then,  and  on  the  said  other  days 
and  times  respectively,  go,  return,  pass,  repass,  ride  and 
labour,  with  their  horses,  coaches,  carts  and  other  carriages, 
in,  tlux>ugh  and  along  the  said  public  street  and  common 
king's  highway  aforesaid,  called  Warwick  Lane,  as  they 
ought  and  were  wont  and  accustomed  to  do ;  to  the  great 
damage  and  common  nuisance,  &c.  [as  in  third  count.] 
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INDICTMENTS,  &c.  FOR  NUISANCES  TO  WATER 
COURSES,  &c.  BY  ACTUAL  OBSTRTUCTION. 

Kent.  \CommencemeTUa8  €mte2.]  That  the  river  of  Thames 
18,  and  n!om  time  whereof,  &c.  was  an  ancient  navigable 
river  and  common*  king's  highway,  for  all  the  liege  subjects 
of  our  lord  the  king,  with  &eir  ships,  vessels,  boats  and 
craft,  to  pass,  repass  and  navigate,  at  their  free  will  and 
pleasure,  to  wit,  at,  &c.  and  that  J.  R.  late  of,  &c.  on,  &c. 
with  force  and  arms,  at,  8cc.  aforesaid,  in  the  said  navigable 
river  and  common  king's  highway  there,  in  suid  upon  the 
bed  and  soil-thereof,  and  in  the  stream  and  waterway  there- 
of, unlawfully,  wilfuUy,  knowingly  and  injuriously,  did 
erect,  raise  and  place,  and  cause  to  be  erected,  raised  and 
placed,  a  certain  embankment,  composed  of  wood,  chalk, 
gravel,  earth,  rubbish,  stones  and  other  materials,  and  being 
of  great  length  and  width,  to  wit,  of  the  lengdi  of  one  hun- 
dred feet,  along  the  said  river  and  common  king's  highway 
there,  parallel  with  the  banks  thereof,  and  of  the  width  of 
eighty  feet  across  and  athwart  the  stream  and  waterway 
thereof,  and  the  said  embankment,  so  as  aforesaid  erectea, 
raised  and  placed,  in  the  said  river  and  common  king's  high- 
way there,  from  the  said,  &c.  until  the  day  of  taking  the  m- 
Suisition,  at,  &c.  aforesaid,  he  the  said  J.  R.  &c.  then  and 
lere  unlawfuUjr,  wilfully,  knowingly  and  injuriously,  did 
continue^  and  still  do,  and  each  of  tnem  doth  continue,  by 
reason  whereof  the  liege  subjects  of  our  sud  lord  the  king, 


(m)  This  was  the  indictment 
agfainst  Kosher  and  others,  tried  at 
asaizesi  52  Geo.  III.  See  other  pre- 
cedents, Cro.  C.  C.  306.  4  VITentw. 
223.  Bum,  J.  Highways.  Starkie, 
661.  Cro.  C.  A.  381. 

Ojfence.  As  a  nayieable  river  is  a 
king's  hi^way,  and  protected  hy 
the  same  regulations,  any  obstruc* 
tion  to  its  course  is  punishable  in  the 
same  way  with  a  nuisance  to  a  public 
rMd,  Hawk.  b.  1.  c.  76,  s.  1.  Its 
soil  belongs  prima  lacie  to  tke 
crown,  ana  not  to  the  occupiers  of 
the  adjoininfip  lands,  though  it  may 
be  shown  to  he  vested  in  a  private 
individual,  Dougl.  441.  The  an* 
tiquity^  of  an  obstruction  will  be  no 
ground  to  shew  that  it  is  legal,  6 
East,  195.  And  even  the  rightful 
eidstence  of  a  weir  of  brushwood 
will  not  authorise  the  building  one 


of  stone  in  its  room.  For  the  fish^ 
as  observed  by  lord  Ellenborough, 
could  always  escape  through  and 
over  the  former,  **  and  it  is  not  com- 
petent to  another  to  debar  them  of 
it  by  making  an  impervious  wall  of 
stone,  through  which  the  fish  could 
not  insinuate  themselves,  as  it  is 
well  known  they  will  through  n 
brushwood  weir.^'  6  East,  199.  H 
is  «ud  that  the  river  should  be  de- 
scribed as  land  covered  with  water. 
Cro.  Jac.  324.  though  this  ia  not 
now  the  practice,  and  seelns  incon- 
sistent with  the  statement,  that  the 
stream  is  a  highway  for  shipping, 
and  other  carriages  by  water.  There 
is  no  occasion  to  show  the  boundft* 
ries  of  the  stream,  for  it  mny  be 
said  to  have  none,  even  more  pro- 
perly than  a  way  by  land.  An^. 
145. 
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during  all  the  time  aforesaid,  could  oot,  nor  can  they  now, 
pass,  repass  and  navigate,  with  their  ships,  vessels,   boats 
and  craft,  in  and  along  the  said  river  and  common  highway- 
there,  as  diey  before  used  and  were  accustomed  to  do,  and 
still  of  right  ought  to  do,  without  great  peril  and  danger  of 
their  lives,  and  the  destruction  and  loss  of  their  said  ships, 
vessels^  boats  and  craft ;  to  the  great  damage  and  common 
nuisance  of  all  the  liege  subjects  of  our  said  lord  the  king,  in 
and  along  the  said  river  and  common  king's  hiehway  there, 
passing  and  repassing,  and  navigating  wim  their  ships,  ves- 
sels, boats  and  craft,  as  aforesaid ;  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace,  &c« 
And  the  jurors,  &c.  do  further  present,  that  the  said  J.  R.  Second 
afterwards,  to  wit,  on  the  said,  &c.  with  force  and  arms,  at,  count. 
8cc.  aforesaid,  unlawfully,  wilfully,  knowingly  and  injurious* 
ly,  did  raise,  erect  and  place,  and  ca.use  to  be  erected,  raised  - 
and  placed,  a  certain  omer  embankment,  composed  of  wood, 
gravel,  earth,  chalk,  rubbish,   stones  and  ottier  materials, 
in  and  upon  the  soil  and  bed  of  the  said  river  Thames,  and 
conunon  king's  highway  there,  in  the  stream  and  waterway 
of  the  same,  of  fi^reat  length  and  width,  to  wit,  of  the  length 
of  one  hundred  feet  along  the  stream  of  the  sud  river,  and 
common  king's  highway,  parallel  with  the  banks  thereof,  and 
of  the  width  of  eighty  feet  athwart  and  across  the  stream 
and  waterway  of  the  same,  and  the  ssud  embankment,  so  as 
aforesaid  erected,  raised  and  placed,  from  the  said.  Sec.  until 
die  day  of  taking  this  inauisition,  to  wit»  at,  &c.  aforesaid, 
he  the  said  J.  R.*  unlawfully,  wilfully,  knowingly  and  inju«  [*6d4] 
riously,  did  continue,  and  still  doth  continue,  to  the  great 
damage  and  common  nuisance  of  all  his  majesty's  liege  sub* 
jects,  and  against  the  peace,  &c.     And  the  jurors,  &c.  do  Third 
further  present,  that  the  said  J*  R.  afterwards,  to  wit,  on  the  c<nuit. 
said,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  in  the  said 
river,  and  common  king^s  highway  there,  and  in  and  upon 
the  bed  and  soil  thereof,  and  in  the  stream  and  waterway 
thereof,  unlawfully,  wilfully,  and  knowingly  and  injuriously, 
did  erect,  raise  and  place,  and  cause  to  be  erecteid,  raised 
and  placed,  a  certain  wharf,  composed  of  wood,  chalk,  gra- 
vel, earth,  rubbish,    stones  and  other  materials,  of  great 
length,  to  wit,  of  the  length  of  one  hundred  feet  along  the 
stream  and  waterway  thereof,  parallel  with  the  banks  there- 
oi^  and  of  the  width  of  eighty  feet  athwart  and  across  the 
stream  and  waterway  thereof,  and  the  said  wharf,  so  as  afore* 
said,  erected,  raised  and  placed,  in  the  said  river,  and  com* 
moa  king's  highway  there,  from  the  said,  &c.  until  the  day 
of  taking  this  inquisition,  at,  &c.  aforesaid,  he  the  said  J. 
R.  unlawfully,  wilfully,  knowingly  and  injuriously,  did  con- 
tinne,  and  still  doth  continue,  by  reason  whereof  the  liege 
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subjects  of  our  said  lord  the  kijig,  during  all  the  time  afore- 
said, could  not,  nor  can  they  now,  pass,  repass  and  navi- 
gate  with  their  ships,  vessels,  boats  and  cratt,  in  and  along 
the  said  river  and  common  king's  highway  there,  as  they  be- 
fore used  and  were  accustomed  to  do,  ana  still  of  right  ought 
to  do,  without  great  peril  and  danger  of  their  lives,  ttnd  the 
destruction  and  loss  of  their  said  ships,  vessels,  boats  and 
Fourth       craft,  to  the  great  damage,  &c.  [conciusion  as  ante6SS.]  And 
*^""***        the  jurors,  &c.  do  further  present,  that  the  said  J.  R.  after- 
wands,  to  wit,  on  the  said,  &c.  with  force  and  arms,  at,  &c. 
aforesaid,  unlawfully^  wilfully,  knowingly  and  injuriously, 
did  cast  and  throw,  and  caused  to  be  cast  and  thrown,  divers 
and  very  many  large  quantities  of  wood,  gravel,  earth,  chalk, 
rubbish,  stones  and  other  materials,  in  and  upon  the  soil  and 
bed  of  die  said  river,  and  common  king's  hignway  there,  and 
in  the  s^am  and  waterway  thereof,  to  wit,  one  hundred 
waggon  loads  of  wood,  one  hundred  waggon  loads  of  gravel, 
one  hundred  waggon  loads  of  earth,  one  hundred  waggon 
loads  of  chalk,  one  htmdred  waggon  loads  of  rubbish,  one 
hundred  waggon  loads  of  stones,  and  one  hundred  waggon 
loads  of  other  materials,  thereby  then  and  there  raising  and 
producing  a  certain  great  mound,  projecting  and  extending 
to  a  great  length  and  width,  to  wit,  the  length  of  one  hun- 
dred feet  along  the  stream  and  waterway  of  the  said  river, 
and  common  king's  highway  there,  parallel  with  the  banks 
thereof,  andofthe  widm  of  eighty  feet  across  and  athwart 
the  stream  and  waterway  thereof,  and  the  said  mound  so 
raised  and  produced  as  aforesaid,  from  the  said,  &c.  until  the 
[#635]   day  of*   taking  this  inquisition,  to  wit,  at,  &c.  aforesaid, 
he  the  said  J.  R.  unlawfully,  wilfully,  knowingly  and  inju- 
riously, did  continue,  and  still  doth  continue,  to  the  great 
damage  and  common  nuisance,  &c.  and  against  the  peace,  &c. 
For  mak-       Kent.  That  part  of  the  river  Thames  which  passes,  runs  and 
|i^g  «a  em-  flows  in,  through,  and  along  the  county  of  Kent,  is,  and  froni 
^J^^JJ^*  time  whereof  the  memory  of  man  runneth  not  to  the  contra- 
projectiiig  ij)  has  been  an  ancient  and  common  king^s  highway,  for  all 
into  the     his  majesty's  liege  subjects,  with  their  ships,  vessels,  craft, 
Thames,    wherries  and  boats,  to  sail,  row  and  navigate,  and  safely  to  con- 
^^^  vey  their  wares,  goods,  and  merchandizes,  together  with  them- 

selves, their  mariners,  and  passengers,  on  board  the  same,  to 
either  bank  of  the  said  river,  at  their  free  will  and  pleasure, 
and  for  their  common  benefit  and  advantage,  and  that  A.  P. 
late  of,  &c.  together  with  divers  other  persons,  whose  names 
are  to  the  jurors  aforesaid  as  yet  unknown,  on,  &c.  and  on  di- 
vers other  days  and  times  between  that  day  and  the  finding  of 


(n)  Tbis  was  the  indictment  againat  Peck  and  others,  A.  D.  1801. 
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this  inquisition,  near  to  a  certain  ancient  and  long  used  and 
accustomed  public  and  common  landing-place,  for  the  landing 
of  his  majesty's  liege  subjects  from  their  respective  ships^ 
vessels,  craft,  wherries,  and  boats,  in  the  parish  of  Milton 
next  Gravesend,  in  the  county  aforesaid,  then  and  there  be- 
ing, with  force  and  arms,  as  well  at  die  said  parish  of  , 
as  in  the  parish  of  M.  unlawfully,  designedly  and  injurious- 
ty,  did  cast  and  throw,  and  cause  and  procure  to  be  cast  and 
thrown,  into  and  upon  the  bed,  stream,  course,  and  water* 
way  of  the  said  river  of  Thames,  and  common  king's  high- 
way  there,  divers  and  very  many  large  quantities  of  chsdk, 
stone,  dirt,  and  rubbish,  to  wit,  twenty  thousand,  tons  of  . 
chalk,  stone,  dirt,  and  rubbish,  thereby  forming  a  great 
mound,  wharf,  and  embankment,  projecting  and  extending 
mto,  adiwart,  and  across  the  bed,  stream,  course,  and  water- 
way of  the  said  river  and  common  king's  highway  there,  to  a 
very  great  extent  and  length,  to  wit,  to  the  extent  and  length 
of  forty  feet,  to  wit,  to  the  extent  and  length  of  twenty  feet,  in 
the  said  parish  of  G.  and  twenty  Wt  in  uie  said  parish  of  M. 
and  along  the  shore  and  bank  of  the  laid  river  and  common 
king's  highway  there,  to  a  very  great  extent  4mm1  breadth,  to 
wit,  to  the  extent  and  breadth  of  other  fortjr  feet,  to  wit^ 
twenty  feet  thereof  in  the  said  parish  of  G.  m  the  coun^ 
aforesaid,  and  twenty  feet  thereof  in  the  said  parish  of  M. 
in  the  coimty  aforesaid,  whereby,  and  bv  means  whereof,  the 
bed,  stream,  course,  and  waterway  ot  the  qaid  river  and 
common  king's  highway  there,  during  all  the  time  aforesaid, 
became,  and  was,  and  still*  is,  greatlv  straitened  and  narrow-  [#6351 
cd,  and  great  qxiantities  of  mud,  soil,  sand  and  gravel,  dur- 
ing all  the  times  aforesaid,  accumulated,  and  still  continue  to 
accumulate,  near  and  about  the  same  mound,  wharf,  and  em- 
bankment, and  near  and  about  the  said  ancient  and  long  used  ^ 
and  accustomed  public  and  common  landing-place,  in  and 
upon  the  bed,  stream,  course,  and  waterway  of  the  said 
nver,  and  common  king's  highway  there,  and  the  navigation 
of  his  majesty's  liege  subjects  in  and  along  the  said  river, 
and  common  king's  highway  there,  was,  during  all  the  time 
aforesaid,  and  still  is,  greatly  impeded  and  rendered  less  safe 
and  secure  than  it  before  was,  and  otherwise  would  have 
been,  and  of  right  ought  to  be,  and  the  landing  of  his  ma- 
jesty's liege  subjects  at  the  said  ancient  and  long  used  and 
accustomed  public  and  common  landing-place  &ere,  was, 
during  all  the  time  aforesaid,  and  ^till  is,  greatly  circum- 
scribed, obstructed,  and  impeded,  and  rendered  difficult  and 
dangerous,  to  the  great  damage  and  common  nuisance  of  all 
his  majesty's  liege  subjects,  in,  along,  and  upon  the  said  river, 
and  common  king's  highway  there,  passing,  repassing  and  na- 
vigating, and  of  all  his  majesty's  liege  subjects  landing  from 
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Aeir  said  ships,  vessels-,  craft,  wherries  and  boats,  at  the 
82ud  ancient,  long  used,  and  common  and  public  landing- 
Second  place,  and  against  the  peace,  &c.  And  the  jurors,  &c.  do 
count.  further  present,  that  the  said  A.  P.  together  with  the  said 
divers  other  persons,  whose  names  are  to  the  jurors  aforesaid 
as  yet  unknown,  afterwards,  to  wit,  on  the  said,  &c.  and  on 
divers  other  days  and  times  between  that  day  and  the  finding 
of  this  inquisition,  with  force  and  arms,  as  well  at  the  parish 
of  G.  as  at  the  parish  of  M.  in  the  county  aforesaid,  unlaw- 
fully, designedly,  and  injuriously,  did  cast  and  throw,  and 
cause  and  procure  to  be  cast  and  thrown,  divers  and  very 
many  other  large  quantities,  to  wit,  twenty  thousand  other 
tons  of  chalk,  gravel,  soil  and  rubbish,  into,  and  upon  the 
bed,  stream,  course  and  waterway  of  the  said  river  Thames^ 
Imd  common  king's  highway  there,  near  to  a  certain  other 
ancient,  long  used  and  accustomed  public  and  common  land- 
ing-place, in  the  said  parish  of  M,.  thereby  forming  a  certain 
other  great  mound,  wharf,  and  embankment,  projecting  and 
extending  into,  athwart,  and  across,  the  bed,  stream,  course, 
iUid  waterway  of  the  said  river  and  common  king's  highway 
there,  to  a  very  great  extent  and  length,  to  wit,  to  the  extent 
and  length  of  for^  feet,  to  wit,  twenty  feet  thereof  in  the 
said  parish  of  G.  and  twenty  other  feet  thereof  in  the 
said  parish  of  M.  and  along  the  shore  and  bank  of  the 
said  river,  to  a  great  extent  and  breadth,  to  wit,  to 
the  extent  and  breadth  of  for^^  feet,  to  wit,  twenty  feet 
thereof  .in  the  said  parish  of  G.  and  twenty  feet  uiereof 
in  the  said  parish  of  M.  whereby,  &c.  and  by  means 
[*637]  whereof,*  the  bed,  stream,  course,  and  waterway  ot  the  said 
river  and  common  king's  highway  there,  was,  .during  all  the 
time  aforesaid,  and  stillis,  greatly  obstructed,  impeded,  strait- 
ened, and  narrowed,  and  rendered  less  safe  and  commo- 
dious to  his  majesty's  liege  subjects,  in,  upon,  and  along  the 
said  river  and  common  king's  highway  there,  passing,  repass- 
ing, and  na;rigadne,  with  their  ships,  vessels,  craft,  wherries 
and  boats,  than  the  same  otherwise  would  have  been,,  and 
ought  of  right  to  have  been,  to  the  great  damage,  and  com- 
mon nuisance  of  all  his  Majesty)s  liege  subjects,  in,  upon 
and  along  the  said  river  and  common  king's  nighway  there, 
passing,  repassing,  and  navigating,  and  against  the  peace,  &c. 
*nurd  And  the  jurors,  8cc.  do  further  present,  thatthesiud  A.  P« 
count.  ^^^  ^^  3g^  J  divers  other  persons,  whose  names  are  to  the  ju- 
rors aforesaid  as  yet  unknown,  afterwards,  to  wit,  on  the  said, 
&c.  with  force  and  arms,  at  the  said  parish  of  G.  in  the  coun- 
ty aforesaid,  and  at  the  said  parish  ot  M.  in  the  county  afore- 
said, unla^vvfidly,  designedly,  and  injuriously,  did  cast  and 
throw,  and  cause  and  procure  to  be  cast  and  thrown,  divers 
and  very  great  other  quantities,  to  wit,  twenty  thousand  other 
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tons  of  chalk,  gravel,  dirt,  and  rubbish,  upon  and  into  the 
bed,  stream,  course,  and  waterway  of  tne  said  river  of 
Thames,  and  common  king's  highway  there,  thereby  forming 
a  certain  other  large  mound,  wharf,  and  embankment,  pro- 
jecting from  the  bank  of  the  said  river  into,  across,  and  ath* 
wart  uie  bed,  stream,  course,  and  waterway  of  the  ssud  river 
and  common  king's  highway  there,  to  a  great  extent  and 
length,  to  wit,  to  the  extent  and  length  of  other  forty  feet, 
(to  wit)  twenty  feet,  part  thereof,  in  the  said  parish  of  St.  G. 
in  the  county  aforesaid,  and  twenty  odier  feet  in  the  parish 
of  M.  aforesaid,  and  along  the  said  bank  of  the  said  river 
and  common  king's  highway  there,  to  a  great  extent  and 
breadth,  to  wit,  to  the  extent  and  breaddi  of  other  forty  feet,  to 
wit,  twenty  feet  thereof  in  the  said  parish  ot  G.  in 
the  coun^  aforesaid,  and  twenty  other  feet  thereof  in  the 
said  parish  of  M.  to  the  great  damage  and  common  nuisance 
of  all  his  majesty's  liege  subjects  upon  the  said  river  and 
common  king  s  highway  tliere,  passing,  ^epassiae,  and  navi- 
gating, in  and  with  their  ships,  vessels,  crat,  wnerries,  and 
boats,  and  against  the  peace  of  our  said  lord  the  king,  his 
crown,  and  dignity. 

That  J.  C.  late  of,  &c.  on,  &c.  with  force  and  arms^  at,  8cc.  p^,  g^p. 
a  certain  ancient  watercourse  adjoining  to  the  king's  highway,  pini^an 
within  the  same  parish,  leading  from  the  town  of  £.  in  the  «Bcient 
county  aforesaid,  towards  and  unto  the  city  of  London,  with  J21«e 
gravel  and  other  materials,  unlawfully  and  injuriously  did  whereby 
obstruct,  and  stop  up ;  and*  the  said  watercourse,  so  as  afore-  the  wat^ 
said  obstructed  and  stopped  up  from  the  said,  &c.  until  die  ?^^^]^ 
day  of  the  taking  of  this  inquisition,  at,  &c.  aforesaid,  unlaw-  joiaiiL 
fiilly  and  injuriously  did  continue,  by  reason  "v^hereof  the  rain  highwaf, 
and  waters  that  were  wont  and  ought  to  flow  and  pass  through  *nd  da- 
tbe   said   watercourse,  on  the  same  day  and  year  aforesaid^  tume^O^ 
and  on  divers  other  days  and  Umes  afterwards,  between  that  -       *    ' 
day  and  the  day  of  the  taking  of  this  inquisition,  did  overflow    [*638} 
and  remain  in  the  said  king's  common  highway  there,   and 
thereby  the  same  was,  and  yet  is,  gready  hurt,  damaged,  im- 
paired, and  spoiled,  so  that  the  liege  subjects  of  oi^  said  lotd 
the  king  through  die  same  way,  with  their  horses,  coaches^ 
carts,  and  carriages,  then  and  on  the  said  other  days  and 
times,  could  not,  nor  yet  can  go,  return,  pass,  repass,  ride^ 
and  labour,  as  they  oug^t  and  were  wont  to  do,  to  the  great 
damage  and  common  nuisance  of  all  the  liege  subjects  of  our 
said  lord  the  king,  through  the  same  highway  going,  return- 
ing, passing,  repassing,  riding,  and  labouring,  and  against  the 
peace,  &c. 


J 


•)    Cro.  C.    C.    8th  Ed.    306.     snd  note  632. 
ante  621.    and  see  precedent 

Crim.  Law.  vol.  in. 
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For  phuo       [Commencement  as  ante  2.]   That  the  river  Severn,  that  is 
itig  putts    to  say,  a  certain  part  of  the  said  river  lying  and  being  in  the 
m  Uie  liT-  3j^^j  county  of  G.  is,  and  from  the  time  whereof,  &c.  hath 
^d  therel  ^^^  ^^  ancient  river,   and  the  king's  ancient  and  common 
by  ob-        highway,  for  all  the  liege  subjects  of  our  said  lord  the  king, 
t^cting    and  his  predecessors,  with  their  ships,  barges,  lighters,  boats, 
nti^^c.  ■'^'^^^^c*  ^"d  other  vessels,  to  navigate,  sail,  row,  pass,  re- 
^)         '  pass  and  labour,  at  their  will  and  pleasure,  without  any  im- 
pediment or  obstruction  whatsoever.     And  the  jurors,  &c. 
do  further  present,  that  S.  H.  late  of,  &c.  on,  &c.  and  on  di- 
vers other  days  and  Umes,  between  that  day  and  the  day  of 
the  taking  of  this  inquisition,  with  force  and  arms,  at,  &c. 
aforesaid,  in  the  coun^  aforesaid,  unlawfully,  wilfully  and 
injuriously,  did  erect,  place,  fix,  put  tod  set,  in  the  said  river^ 
and  king's  ancient  and  common  highway  there,  near  a  certain 

J^lace,  called,  &c.  a  certain  snare,  trap,  machine  and  engine, 
or  the  catching  and  taking  of  fish,  commonly  called  putts, 
and  composed  of  wood,  wooden  stakes,  and  twigs ;  and  that 
he  the  said  S.  H.  on  the  said,  &c.  and  on  divers  other  days 
and  times,  between  that  day  and  the  day  of  the  taking  of  this 
inquisition,  with  force  and  arms,  at,  &c.  aforesaid,  the  said 
snare,  tnq),  machine  and  engine,  called  putts,  unlawfully,  wil- 
fully, and  injuriously,  did  continue,  and  still  doth  continue, 
so  erected,  placed,  fixed,  put  and  set  in  the  said  river  and 
king's  ancient  and  common  highway  aforesaid ;  by  means 
whereof,  the  navigation  and  free  passage  of,  in,  through, 
along  and  upon  the  said  .river  Severn,  and  the  king's  ancient 
r#539i  and  common  highway*  there,  on,  &c.  aforesaid ;  and  the  said 
other  days  and  Umes,  hath  been,  and  still  is,  greatly  straitened 
obstructed  and  confined,  to  wit,  at  the  said,  &c.  so  that  the  liege 
subjects  of  our  said  lord  the  king,  navigating,  sailing,  rowing, 
passing,  and  repassing,  and  labouring,  with  their  ships,  barges, 
lighters,  boats,  wherries  and  other  vessels,  in,  through,  along, 
and  upon  the  said  river  and  king's  ancient  and  common  high- 
way there,  on,  &c.  aforesaid,  and  the  siud  other  days  and 
times,  coidd  not,  nor  yet  can  go,  navigate,  sail,  row,  pass,  re- 
pgiss  and  labour,  wiui  their  ships,  barges,  lighters,  boats, 
wherries,  and  other  vessels,  upon  and  about  their  lawful  and 
necessary  affairs  liiid  occasions,  in,  through,  along,  and  upon 
the  said  river  and  king's  ancient  and  ccnnmon  highway  there^ 
in  so  free  and  unipterruptf^d  a  manner  as  of  right  thev  ought^ 
and  before  have  been  used  and  accustomed  to  do,  to  the  gresit 
damage  and  common  nuisance  of  all  the  liege  subjects  of  our 
said  lord  the  king,  navi^ting,  sailing,  rowing,  passing,  re- 
passing, and  labouring,  with  their  ships,  barges,  lighters,  boats, 


K^^ 


(p)  Cro.  C.  C.  8th  £<L  301. 2  Stuv     note  sate  633. 
Ide  661.    see  sbo  precedent  isid 
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wherries  and  o^her  vessels,  in,  through,  along,  and  upon  the 
said  river  Severn,  and  the  king's  ancient  and  common  high- 
way there,  to  the  great  obstruction  of  the  trade  and  naviga* 
tion  up  and  upon  the  said  river,  in  contempt,  &c.  to  the  evil, 
&c.  and  against  the  peace,  &c. 

That  W.  G.  late  of,  &c.  on,  8cc.  widi  force  and  arms,  at^  For  erect- 
Sec,  aforesaid,  in  and  across  a  certain  navigable  river,  being  ing  ledg^es 
the  king's  common  highway-  there,  called  the  River  Thames,  {^^^^^ 
otherwise  the  Thames,  used  for  all  the  liege  subjects  of  our  yer 
said  lord  the  king,  with  their  barges,  boats,  and  other  ves-  Thunefy 
sels,  to  navigate,  sail,  pass  and  repass,  in  atnd  along,  at  their  ?"4  ^^^^ 
free  will  and  pleasure,  unlawfully  and  injuriously  did  erect  i^J^' 
and  place,   and  caused  to  be  erected  and  placed,  certain  naviga- 
ledges  and  dams,  to  wit,  two  ledges  and  two  dams,  respec*  ^on*  (9) 
tively,  composed  of  wood,  gravel,  earth  and  stones,  and  be* 
ing  of  great  height  and  length,  to  wit,  each  thereof  five  feet 
in  height,  and  seventy  feet  in  length,  and  the  same  ledges 
and  dams,  and  each  of  them  respectively,  so  as  aforesaid 
erected  and  placed  in  and  across  the  said  river  and  highway, 
from  the  said,  &c.  until  the  day  of  the  taking  of  this  inquisi- 
tion, at,   &c.  aforesaid,  he  the  said  W.  G.  unlawfully,  ob- 
stinately aud  injuriously,  did   continue,  and  still  dotn  con- 
tinue, by  reason  whereof  the  liege  subjects  of  our  said  lord 
the  king,  during  all  the  time  aforesaid,  could  not,  nor  can 
they  now,  navigate,  sail,  pass  and  repass,  with  their  barges, 
boats  and  other  vessels,  m  and  along  the  said  river  and  high- 
way, as  they  before  used  and  were  accustomed  to  do,  and 
still  of  right  ought  to  do,  without  great  peril  and  danger  of 
their  lives,  and  the*  destruction  and  loss  of  their  said  barges,    [#640] 
boats  and  other  vessels,  to  the  great  damajge,  &c.  [conclusion  "^ 

as  ante  639.]    And  the  jurors,  «c.  aforesaid,  upon  their  oath  Second 
aforesaid,  do  further  present,  that  the  said  W.  G.  afterwards,  ?>«in*» 
to  wit,  an  die  said,  &c.  and  continually  from  thence  until  the  ^^^^'' 
day  of  the  taking  of  this  inquisition,  with  force  and  arms,  ledget  an^ 
at,  &c.  aforesaid,  two  other  ledges  and  two  other  dams,  &c*  d»m» 
[as  in  the  first  counr]  which  had  been  before  that  time  unlaW"  ^^^^ 
ftdly  erected^  £sfc.  unlawfully^  obstinately  and  injuriously^  did  ^      ^"* 
continue^  and  still  doth  continue^  the  same  so  erected  and  placed^ 
£s?c.  [same  to  the  end,] 

That  frx)m  time  whereof,  &c.  there  has  been,  and  still  is,  a  p^,  ^j^^^ 
common  water-course,  near  a  certain  place  called  T.  within  amce  in 
the  parish  of  S.  in  the  said  countv^  which  continually  during  diverting 
all  the  said  time,  at  all  times  of  the  year  (r)  hath  run,  and  *J^^'' 
been  used  and  accustomed,  and  of  right  ought,  without  anv  running 

obstruction  or  impediment,  to  run  out  of  the  land  of  B.  a.  intoapub^ 

^_____  lie  pond. 

• (r) 

(g)  Cro.  C.  A.  381.  tee  precedent        (r)  4  Went.  223.  see   precedent 
tnd  notes,  ante  633.  and  note»  «nte  032. 
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called,  &c.  into  and  along  the  common  highway  there,  leading 
from,  &c.  to  &c.  and  into  a  certain  pond,  in  die  said  common 
highway  there,  and  from  the  said  pond  into  the  lands  of  J. 
I  O.  at  which  said  watercourse  and  pond,  the  inhabitants  of 
the  said  parish  of  S.  and  all  other  his  said  majesty's  sub- 
jects, in  and  through  the  said  comnton  highway,  passing  and 
repassing,  all  the  said  time  have  used,  and  of  right  been  ac- 
customed to  water  their  cattle,  at  their  free  will  and  pleasure. 
Nevertheless,  the  jurors,  &c.  present,  thatB.  S.  late  of,  &c. 
in  the  county  aforesaid,  and  R-  S.  late  of,  &c.  on,  &c.  with 
force  and  arms,  at,  &c.  aforesaid,  in  and  across  the  said  wa- 
tercourse, in  the  said  highway  there,  a  certain  mound,  bank, 
or  dam,  did  then  and  there  make,  erect  and  build,  and  the 
same  did  raise  so  high,  that  the  said  water  in  its  said  ancient 
course  was  obstructed,  and  into  the  said  pond  did  not  run,  as 
it  was  used,  and  accustomed,  and  ought  to  do,  so  that  the  in- 
habitants of  the  said  parish,  and  all  other  his  majesty's  sub- 
jects, in  and  through  the  said  common  highway,  passing  and 
repassing,  were,  and  still  are  deprived  of  the  use  of  the  said 
pond  and  water  for  their  cattle,  and  hindered  from  enjoying 
the  same  as  they  ought,  and  were  wont  to  do,  to  the  great 
damage  and  common  nuisance,  not  only  of  all  the  inhabi- 
tants of  the  sud  parish  of  S.  but  of  all  other  the  liege  sub- 
jects of  our  said  lord  the  king,  in  and  through  the  said  com- 
mon highway  passing  and  g^ing,  and  against  the  peace,  &c. 
Second  [Second  count  like  the  ^rst^  only  stating'  the  pond  alone  as  used 
count.        iy  the  inhabitants^  and  affected  by  the  obstruction."] 

r#54i]  .    That*  a  part  of  the  river  Thames,  lying  and  being  in  the 

For  a  nm^  parish  of  E.  within  the  county  of  K.  is,  and  from  time  where- 

sance  and  of,  &c.  hath  been  a  navigable,  and  an  ancient  and  common 

tionOTi^e  ^^^S^^  highway,  there  used  for  all  the  liege  subjects  of  our 

river         s^i^  1^^  ^^  ^^^  ^^^Si  ^^^  his  predecessors,  with  ships, 

Thames,    barges,  lighters,  boats,  wherries  and  other  vessels,  to  navi- 

by  keep-   gate,  sail,  row,  pass  and  repass,  and  labour  in,  upon,  and 

ief  sunk^  along  th&  same,  at  their  free  will  and  pleasure,  witnout  any 

the^.        obstructions  or  impediment,  whatsoever.     And  the  jurors, 

&c.  do  further  present,  that  A.  B.  late  of,  &c.  on,  &c.  and 

from  thence  continually,  until  die  day  of  the  taking  of  diis 

inquisition,  at  the  parish  aforesaid,  m  the  county  aioresaid, 

unlawfully  and  injmiously,  a  certain  ship  or  vessel,  before 

that  time  sunk  in  the  said  part  of  the  said  river,  in  the  parish 

and  county  aforesaid,  and  m  the  said  ancient  king's  highway 

there,  obstructing,  straitening  and  making  dangerous  the 

navigation,  and  free  passage  of,  in,  through,  along  and  upon 

the  said  part  of  the  said  river,  and  ancient  and  common 

king's  highway  there,  so  that  the  liege  subjects  of  our  said 

lord  the  king,  during  all  the  time  aforesaid,  navigating,  sail- 

.  ing,  rowing,  passing,  repassing  and  labouring,  with  ships, 
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barges,  lighters,  boats,  wherries  and  other  vessels,  in, 
through,  along  and  upon  the  said  part  of  the  said  river,  and 
ancient  and  conunon  king's  highway  there,  during  all  that 
time,  could  not,  and  yet  cannot,  navigate,  sail,  row,  pass,  re- 
pass and  labour,  with  ships,  &c«  upon  their  lawful  and  neces* 
sary  business^  afiairs  and  occasions,  in,  through,  along  and 
upon  the  said  part  of  the  said  river,  and  ancient  common 
kmg's  highway  there,  so  safely,  a^ild  in  so  convenient  and  com- 
m^ious  a  manner,  as  of  right  they  ought,  and  before  had 
been  used  and  accustomed  to  do,  to  the  great  danger,  dama^ 
and  common  nuisance  of  all  the  liege  subjects  of  our  said 
lord  the  king,  during  all  the  time  aforesaid,  navigating,  sail- 
ing,  rowing  passing,  repassing  and  labouring,  wiu  ships,  &c. 
in,  through,  along  and  upon  me  said  part  of  the  said  river, 
and  ancient  and  common  king's  highway  there,  or  having  oc- 
casion so  to  do,  to  the  great  obstruction  of  the  trade  and  na- 
vigation of  and  upon  the  said  river,  and  ancient  and  common 
king's  highway  there,  in  contempt,  &c.  to  the  evil  example^ 
&c.  and  against  the  peace,  &c. 
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That  T.  G.  late  of,  &c.  yeoman,  on,  &c.  and  on  divers  Porknov- 
othdr  days  and  times,  between  that  day  and  the  day  of  the  j"i^^. 
taking  of  this  inquisition,  unlawfully  did  keep  at  large,  and  J^^l^y 
still  doth  keep  at  large,*  a  certain  bull,  of  a  very  fierce,  fu-  buHin  s 
rious  and  unruly  nature,  in  a  certain  open  field  called  C,  situ-  field 
ate,  lying,  and  being  at  die  parish  of  D.,  in  the  said  county  of  **i^^ 
M.,  (the  same  field,  on  the  days  and  times  aforesaid,  and  th^re  was 
still  being,  in  the  possession  andi  occupation  of  him,  the  said  a  public 
T.  G-)  and, that  from  time  whereof  tne  memory  of  man  is  footway, 
not  to  the  contrary,  there  was,  and  still  is,  (^)  a  certain  an-  ^'/^ — • 
cient  common  and  public  fqotway,  leading  from  the  town  of 
A., in  the  parish  aforesaid,  through  and  along  the  said  field, 
towards  and  unto  the  town  of  H.,  in  the  same  county,  used 
for  all  the  liege  subjects  of  our  said  lord  the  king,  to  pass 
and  repass,  in,  through,  over  and  along  the  same,  at  their  free 
will  and  pleasure,  about  their  lawful  aflfairs  and  business. 
And  that  the  said  bull,  on,  &c.,  at,  &c.,  furiously  ran  at,  to 
and  against  one  M.  D.  a  liege  subject  of  our  said  lord  the 

(«)  Cro.  €.   C.  Stk  Ed.  310.  Cro.  committing^  of  the  offence  hereafter 

C.  A.  362.  mentioned,  there  was  and  still  is  a 

(/)  The  preferable  allegation  is,  certain  common  and  public  footway^ 

^  that  before  and  at  the  time  of  the  &c/' 


[•642]' 
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k}f)g,  then  {taking  in  and  along  the  said  footway,  in  the  said 
£eld,  about  his  lawful  aflFairs  and  business ;  and  then  and 
fhete,  with  its  head  aiid  horns,  fiiriously  pushed  at,  cast 
down  and  prostrated  the  said  M.  D.  there,  and  greatly  hurt, 
bruised,  gored  and  wounded  the  said  M.  D.  in  and  upon  the 
left  shoulder  of  her,  the  siud  M.  D.  insomuch  that  her  life 
iiiras  greatly  despaired  cff.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the  said  bull 
afterwards,  to  wit,  on  the  said,  &c.  and  on  the  said  other 
ddys  and  times  above  mentioned,  at,  &c.  so  being  in  the  said 
field,  and  of  such  nature  as  aforesaid,  furiously  ran  at  and 
aft€fr  divers  other  liege  subjects  of  our  said  lord  the  king,  then 
passing  and  repassing,  in  and  along  the  said  footway,  in  the 
said  field  there,  about  their  lawful  affairs  and  business,  and 
thereby  greatly  affrighted,  terrified  and  alarmed  the  said  last 
lAentioned  sKibjects,  and  divers  other  liege  subjects  of  out 
0aid  lord  the  king,  on  the  days  and  times  aforesaid,  having 
Occasion  to  pass  and  repass,  in  and  along  the  said  jfootway, 
in  the  said  field,  could  not,  nor  can  they  now  pass  or  repass, 
in  and  along  the  same,  without  great  nazard  aiid  danger  of 
being  torn,  gored  and  wounded  by  the  said  bull,  (he  the  said 
T.  G.  on  the  said  days  and  times  respectively  aboj^e  mention- 
ed>  and  long  before,  and  still  well  knowing  {u)  the  said  bull 
to  be  of  such  fierce,  furious  and  unruly  nature,  and  accus- 
tomed to  run  at,  and  after,  and  injure  persons  passing  and 
repassing,  over,  through  and  along  the  said  field  there,)  to  the 
great  damage  of  the  said  M.  D.,  to  the  great  terror  and  com- 
mon nuisance  of  all  the  liege  subjects  of  our  said  lord  the 
king,  passing  and  repassing,  in  ana  along  the  said  footway,  in 
[^1^3]  the  said  field  there,*  to  the  evil  and  pernicious  example  of 
all  odiers,  in  the  like  case  offending,  and  against  the  peace,&c. 
For  keep-  That  W.  B.  late  of,  &c.  on,  &c.  and  on  divers  odier  days 
hif^  a  fiiri-  and  times,  between  that  day  and  the  day  of  the  taking  of  this 
ousdog  inquisition,  at,  &c.  aforesaid,  near  unto  the  king's  common 
ed^n^ar  ^'  highway  there,  unlawfully  did  keep,  and  still  doth  keep,  a  cer- 
higt&way.  tain  large  dog,  of  a  very  fierce  and  furious  nature,  and  the 
(^)  said  dog,  on  the  said,  &c.  and  on  the  said  other  days  and 

times,  at,  &c.  aforesaid,  near  unto  the  said  highway  there^  un- 
lawfully did  permit,  and  suffer,  and  still  doth  permit  and  suf- 
fer to  go  unmuzzled,  and  at  large,  {y)  by  reason  whereof 
the  liege  subjects  of  our  ssdd  lord  the  king,  on  the  said,  &c. 
at,  &c.  aforesaid,  could  not,  nor  can  they  now  go,  return,  pass 
and  labour,  in  and  through  the  said  highway  there,  without 


!: 


'u)  As  to  the  scienter  see  13  Mod.  (y)   Semble  that  it  oug^ht  to  be 

!^x)  From  Gro.  C.  C.  311;    see  sllered,  that  the  Defendant  knew 

another  precedent.  Bum,  J.  Dog^.  of  the  mischievous  propensity  of  his 

Williams,  J.  Dogs.  dog. 
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great  hazard  and  danger  of  being  bit,  m^med,  and  torn  by 
me  said  dog,  and  losing  their  lives,  to  the  great  damage,  ter- 
ror,  and  common  nuisance  of  all  the  liege  subjects  of  our  said 
lord  the  kin^,  in,  by  and  through  the  said  highway  there, 
going,  retummg,  passing,  repassing  and  labouring,  to  the  evil 
example,  &c.  and  against  the  peace,  &c. 

That,  &c.  [describe  the  highway  as  ante  576^  or  593,  and  For  a  nui- 
then  proceed  thusA     And  the  jurors  aforesaid,  upon  their  oath  Mnce  m 
aforesaid,  do  further  present.  That  J.  B.  late  of,  &c.  upon,  ^*^f  *^  * 
&c.  at,  &c.  aforesaid,  was,  and  long  before  had  been,  and  ever  Sounds, 
smce  hath  been,  and  yet  is  possessed  of  a  certain  house  call-  and  plac- 
ed T.  house,  and  of  a  certain  yard  to  the  same  house  belongs  ingcuiion 
ing,  which  said  house  and  yard  are  situate,  lying  and  being,  j!,^ 
at,  &c.  aforesaid,  and  are  near  adjoining  to  the  said  public  whereby 
road,  and  king's  common  highway,  lying  and  being  at,  &'C«  the  air  was 
aforesaid.     And  that  the  said  J.  B.  being  so  possessed  of  the  ^D^^^^^cd. 
said  house  and  3rard,  as  aforesaid,  and  well  knowing  the*   f*644l 
premises  aforesaid,  but  being  a  person  of  wicked  mind  and   ^        ^ 
disposition,  and  having  no  regard  for  the  law  of  this  realm,  or 
for  the  health  and  welfare  of  me  liege  subjects  of  our  said  pre« 
sent  sovereign  lord  the  king,  so  going,  passing  and  repasqmff, 
in,  upon,  through  and  along  the  said  public  road,  and  king^ 
common  highway,  as  aforesaid,  &c.  on,  &c.  and  upon  divers 
other  days  and  times,  between  that  day  and  the  day  of  the 
taking  of  this  inquisition,  with  force  and  arms,  at,  &c.  afore* 
said,  to  wit,  a|  the  said  house  commonly  called  T.  house,  and 
at  and  within  the  said  yard  to  the  same  house  belonging  and 
adjoining,  and  also  by  and  near  the  said  part  of  the  siud  pub- 
lic road  and  king's  common  highway  aforesaid,  lying  and  be* 
ing  within,  &c.  aforesaid,  to  which  the  said  house  and  yard 
are  now   adjoining   as  aforesaid,  did  unlawfully,  wiliully 
and  injuriously,  keep,  and  cause  and  procure  to  be  kept,  a 
great  number  of  dogs  and  bitches,  that  is  to  say,  twenty  dogs 
and  twenty  bitches^  and  the  said  several  dogs  ajid  bitches,  he 


(x)  See  ther  Prteedent9,  I 
nrr.  333.  4  Wentw.  213.  334. 
325.  6  Wentw.  417.  Cro.  C.  C. 
301.  3.  6.  311.  Cro.  C.  A.  365. 
StaiUie,  6Sr  to  661.  and  post  647. 

As  to  Buiianeea  in  general,  aee 
Mac.  Ah,  Nuisances.  Hawk.  b.  1. 
c  76.  In  order  to  constitute  a  nui- 
sance br  the  exercise  of  trade^ 
t(c.  it  IS  not  necessary  that  the 
mell  or  oither  inconvenience  com- 
pbined  of  should  be  unwholesome  i 
It  is  soffident  if  it  impivrs  the  en- 
joyment of  life  or  property,  1  Burr. 
353.  And  the  material  increase  in 
a  Bciigliboariiood  of  nolsonfi  snells 


is  imfictable.  Peake,  Rep.  91. 
With  respect  to  the  mode  of  de- 
scribing^  the  nuisance,  the  term 
noxiotiM  is  a  good  description  of 
the  nuisance.  1  Burr.  333.  It 
is  also  sufficient,  if  the  offence 
be  kid  in  a  parish,  without  spe- 
cifically shewing  the  spot  from 
which  it  arose,  or  the  persons 
whom  it  affected,  id.  ibid.  If  the 
prosecutpr  be  one  of  the  persons 
whose  comfort  the  annoyance  parti- 
cularly affecte<^  he  will  be  entitled 
to  his  costs  as  a  party  grieved  un- 
der 5  W.  ft.  M.  c.  11.  s.  3.  16. 
lUtftlM. 
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the  said  J.  B.  upon  the  said,  &c.,  and  at  and  upon  the  sai  J 
divers  other  days  and  times,  between  that  day  and  the  day  of 
the  taking  of  mis  inquisition,  with  force  and  arms,  at,  &c. 
aforesaid,  to  wit,  at  the  said  house  commonly  called  T.  house, 
and  at  and  within  the  yard  to  the  said  house  belonging,  and 
also  by  and  near  the  said  part  of  the  said  public  road  and 
king^s  common  highway  aforesaid,  lying  and  being  within, 
&c.  aforesaid,  to  which  the  said  house  and  yard  are  near  ad- 
joining as  aforesaid,  did  unlawfully  and  injuriously  feed  and 
cause  to  be  fed  with  oiFals,  entrails,  and  pieces  of  stinking 
carrion,  and  dead  carcases  of  beasts  and  other  filth,  by  rea* 
son  whereof  the  air  at  and  near  the  said  part  of  the  said  pub- 
lic road  and  king's  common  highway  aforesaid,  lying  and 
being  within,  &c.  aforesaid,  to  which  the  said  house  and 
yard  are  near  adjoining  as  aforesaid,  upon  the  said,  &c. 
aforesaid,  and  at  and  upon  the  said  divers  other  days  and 
times  between  that  day  and  the  day  of  the  taking  this  inqui- 
sition, at,  &c.  aforesaid,  was  and  y«t  is  filled  and  impregnat- 
ed with  noxious,  hurtful,  noisome  and  offensive  stinks  and 
smeUs,  to  the  common  nuisance  [concliule  as  post  646,  7.] 
And  the  jurors,  &c.  do  further  present,  that,  &c.  [State  the 
Second      highway  as  ante  576^  593.]     And  the  jurors,  &c.  do  further 
count, for  present,  that  the  said  J.  B.  well  knowing  the  premises  last 
ci^on  by  ^^^ ^^^9  ^^^  being  such  person  as  aforesaid,  upon  the  said, 
and  near     &c.,  at,  &c.  aforesaid,  was,  and  long  before  had  been,  and  ever 
the  high-    since  hath  been,  and  yet  is  possessed  of  a  certain  house,  com- 
tin^'tS"^*"  xnonly  called  T.  house,  and  of  a  certain  yard  to  the  same  house 
keeping     belonging,  which  said  last  mentioned  house  and  yard  are  situ- 
the  dogs,    ate  and  being  within  the  parish  of  St.  M.  le  B.,  Kcc.  afore- 
said, in  the  county  aforesaid,  and  are  near  adjoining  to 
a  certain  part  of  the  said  last  mentioned  public  road  and 
king's  common  highway,  lying  and  being  at,  &c.  aforesaid,  and 
[#545]  that*  he  the  said  J.  B.  being  so  possessed  of  the  said  last 
mentioned  house  and  yard,  as  last  aforesaid,  upon  the  said 
&c.,  and  at  and  upon  divers  days  and  times,  between  that 
day  and  the  day  ox  the  taking  this  inquisition,  with  force  and 
arms,  at,  &c.  aforesaid,  that  is  to  say,  at  the  last  mentioned 
house,  commonly  called  T.  house,  and  at  and  witiiin  the  saiif 
yard  to  the  same  house  belonging,  and  also  by  and  near  that 
part  of  the  said  last  mentioned  public  road  and  king's  com- 
mon hiffhway,  Ijring  and  being  within,  &c.   aforesaid,  to 
which  uie  said  last  mentioned  house  and  yard  are  near  ad- 
-    joining,  as  last  aforesaid,  did  unlawfully,  wilfully  and  inju- 
riouslv,  lay,  place  and  put,  and  cause  and  procure  to  be  laid, 
placea  and  put,  severed  quantities  of  omils,  entrails,  and 
pieces  of  stinking  carrion,  and  dead  carcases  of  beasts  and 
other  filth,  by  reason  whereof  the  air  at  and  near  the  said 
part  of  the  said  ,la^t  mentioned  public  road  and  king's  coai- 
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mon   highway,  lying   and  being  within,  &c.  aforesaid,  to 
which  the  said  last  mentioned  house  and  yard  are  near  ad- 
joining as  last  aforesaid,  upon  the  said,  &c.  and  at  and  upon 
the  said  divers  other  days  and  times,  between  that  day  and 
the  day   of  taking  this  inquisition,  at,  &c.   aforesaid,  was, 
and  yet  is  filled,  tainted  and  impregnated  with  noiuous,  hurt- 
ful, noisome  and  offensive  stinks  and  smells,  to  the  common 
nuisance,  &c.  [conclusion  as  646,  7.]     And  the  jurors,  &c;  Third 
do  further  present,  that,  &c.  [state  the  highway  as  ante  576,  count* 
593.]     And  the  jurors,  &c.  do  further  present,  that  the  said  certain 
J.  B.   upon   the  said,  &c.  at,  &c.  aforesaid*  was,  and  long  persoftst 
before  had  been,  and  ever  ^since  hath  been,  and  yet  is  pos-  who»e 
•essed  of  a  certain  house  called  T.  house,  and  of  a  certain  "*™<^' 

'  &rc  iin* 

yard  to  the  same  house  belonging,  which  said  last  mentioned  known, 
house  and  yard  are  situate,  lying  and  being  within,  &c.  afore-  placed  tHe 
said,  and  are  near  and  adjoining  to  a  certain  part  of  the  said  carrion, 
last  mentioned  public  road  and  common  highw^,  lying  and  ^fendant 
being  within,  &c.  aforesaid,  in  the  county  of  M.  aforesaid,  suffered  it 
and  that  the  said  J.  B.  being  so  possessed  of  the  said  last  to  remain. 
mentioned  house  and  yard,  as  last  aforesaid,  certain  persons, 
whose  names  to  the  jurors  aforesaid  are  yet  unknown,  upon 
the  said,  &c.  and  at  and  upon  divers  other  days  and  times, 
between  that  day  and  the  day  of  taking  this  inquisition,  with 
force  and  arms,  at,  &c.  aforesaid,  that  is  to  say,  at  the  last 
mentioned  house,  commonly  called  T.  house,  and  at  and 
within  the  said  yard,  to  the  same  house  belonging,  and  also 
by  and  near  the  said  part  of  the  last  mentioned  public  road, 
and  king^s  common  highway,  lying  and  being  within,  &c. 
aforesaid,  to  which  the  said  last  mentioned  house  and  yard 
are  near  adjoining,  as  last  aforesaid,  did  unlawfully  and  in- 
juriously lay,  place  and  put,  several  other  quantities  of  offals 
and  pieces  of  stinking  carrion,  and  dead  carcases  of  beasts, 
and  other  filth ;  and  tiiat  the  said  J.  B.  well  knowing  the  pre- 
mises last  aforesaid,*  but  being  such  person  as  aforesaid,  up-  [*646] 
on  the  said,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  to 
wit,  at  the  said  last  mentioned  house,  commonly  called  T. 
house,  and  at  and  within  the  said  yard  to  die  same  house  be- 
l6nging,  and  also  by  and  near  the  said  part  of  the  said  last 
mentioned  road  and  king's  common  highway,  lying  and  be- 
in^  within.  Sec.  aforesaid,  to  which  the  said  last  mentioned 
house  and  yard  are  near  and  adjoining,  as  last  aforesaid, 
several  quantities  of  offals,  entrails  and  pieces  of  stink* 
ing  carrion,and  dead  carcases  of  beasts  and  other  filth,  so  as 
aforesaid,  there  laid,  placed  and  put  by  the  said  persons, 
whose  names  to  the  s£ud  jurors  are  as  yet  unknown,  did 
unlawfully,  wilfully,  knowmgly  and  injuriously,  permit 
and  suffer,  and  still  doth  permit  and  suffer,  there  to  be 
and  remain,  to  wit,  at,  &c.  aforesaid,  to  the  common  nui- 
Crim.  Law.  vol.  hi.  l 
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Fourth  sauce,  t£c.[com:lmiamaspost.646^  T.]  And  the  jurors,  &c. 
^?"^^  .  do  further  present,  that,  &c.  [stating  the  highway  as  ante 
offSsfkcf^'^^y  or  593.]  And  the  jurors,  &c.  do  further  present,  that 
merely,  liipon  the  said,  &c.  at,  &c.  aforesaid,  there  was  and  long 
before  had  been,  and  ever  since  hath  been,  and  still  is,  a  cer- 
^n  house,  commonly  called  T.  house,  and  a  certain  yard  to 
the  same  house  belonging,  which  said  last  mentioned  house 
and  yard  are  near  adjoining  to  a  certain  part  of  the  afore- 
said last  mentioned  public  road  and  king's  common  highway, 
lying  and  being  at,  &c.  aforesaid,  to  wit,  at  a  certain  place, 
situate  within,  &c.  aforesaid.  And  the  said  iurors,  &c.  do 
further  present,  that  the  said  J.  B.  well  knowing  the  premi- 
ses last  aforesaid,  but  being  such  person  as  aforesaid,  upon 
the  said,  &c.  and  at  and  upon  divers  odier  days  and  times, 
between  that  day  and  the  day  of  taking  this  inquisition,  with 
force  and  arms,  at,  &c.  aforesaid,  that  is  to  say,  at  the  said 
last  mentioned  house,  commonly  called  T.  house,  and  at 
and  within  the  said  ysird  to  the  same  house  belonging,  and 
also  by  and  near  the  said  part  of  the  said  last  mentioned 
road  and  king's  common  highway,  lying  and  being  at,  8;c. 
aforesaid,  to  wit,  at  the  said  place,  there  situate,  within, 
&c.  aforesaid,  and  to  which  the  said  last  mentioned  house 
and  yard  are  near  adjoining,  as  last  aforesaid,  did  unlawful- 
ty,  wil&llyand  injuriously,  lay,  place  and  put,  and  cause 
and  procure  to  be  laid,  {daced  and  j^ut,  other  great  quantities 
of  oifals,  entrails  and  pieces  of  stinking  carrion,  and  dead 
carcases  of  beasts,  and  other  filth,  by  reason  whereof  the 
air  at  and  near  the  said  part  of  die  said  last  mentioned  public 
^  coad  and  king's  commoh  highway,  lying  and  being  at  T. 
aforesaid,  to  wit,  at  the  said  place,  there  situate,  within,  &c. 
aforesaid,  and  to  which  the  said  last  mentioned  house  and 
yard  are  near  and  adjoining,  as  last  aforesaid,  upon  the  said, 
&e.  and  at  and  upon  the  ssdd  divers  other  days  and  times, 
between  tiiat  day  and  the  day  of  taking  this  inquisition,  at 
&€.  aforesaid,  was  and  yet  is  filled,  tainted,  and  impregnated 
[*647]  vkh  noxious,  hurtful,  and  offensive  stinks  and  smells,  to  the* 
common  nuisance  of  all  the  liege  people  and  subjects  of  our 
said  present  sovereign  lord  the  now  king,  going,  passing  and 
Mspassing,  in,  upon,  tiurough  and  along  the  said  part  of  the  said 
last  mentioned  public  road  and  kine's  common  highway,  ly- 
ing and  being  at  T.  aforesaid,  to  wit,  at  tiie  said  place,  there 
situate,  within,  &c.  and  to  which  tiie  said  last  mentioned 
house  and  yard  are  near  and  adjoining,  as  last  aforesaid,  in 
CMitetoipt  of  our  said  present  sovereign  lord  the  king  and 
his  laws,  to  tiie  evil  and  pernicious  example  of  all  others 
in  the  Uke  case  offiending,  and  also  against  the  peace  of  our 
said  present  sovereign  lord  the  king,  his  crown  imd  dignity. 
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[Another'precedent  for  a  similar  nuisance  contains,  in  addi*  T^^  like 
don  to  the  above,  the  following  allegation.]     And  also  there*  f^'  H^^^' 
by  the  said  dogs  and  bitches  so  kept  and  confined  as  afore-  wmch 
said,  in  the  several  days,  and  times  aioresaid,  and  in  the  night  made  noi- 
time  of  the  said  several  days  durinff  the  natural  and  proper  ^^^  th.e 
hours  of  rest  of  the  liege  subjects  of  our  said  lord  the  king,  ^^^' 
inhabiting  the  said  dwelling  houses  in,  &c.  aforesaid,  made 
divers  loud  yells,  moans,  and  offensive  noises,  and  thereby 
the  said  liege  subjects  of  our  said  lord  the  king  so  inhabiting 
the  dwelling  houses  aforesaid,  on  th^  said  several  times  afm- 
said,  at  &c.  were  greatly  annoyed,  and  deprived  of  their  na- 
tural rest. 

Commencement  as  ante  2.]    That  T.  T.  late  of,  &€.  on,  ^m  keep* 
be.  and  <m  divers  pther  davs  and  times,  between  that  day  and  ing  ho^ 
die  day  of  the  taking  of  this  inquisition,  with  force  and  arms,  "^f^.* 
at,  &c.  near  the  dwelling  houses  of  divert  liege  subjects  oS  ^eefra) 
our  said  lord  the  king,  and  also  near  divers  puUic  streets  and 
common  highways,  there  did  and  yet  doth  keep  ten  hogs ;  and 
the  said  hogs  then  9nd  there,  to  wit,  on  the  said  &c.,  and  on 
the  said  other  days  and  times,  at  &c.  aforesaid,  unlawfully  and 
injuriously  did  feed,  and  yet  doth  feed,  with  die  ofEd  anid  en* 
tnula  of  beasts  and  other  filth,  by  reason  whereof  divers  not- 
some  and  unwholesome  smells  and  stenches,  during  the  time 
aforesaid,  did  from  thence  there  arise,  and  the  air  there  was 
and  yet  is  thereby  greatly  corrupted  and  infected,  to  the  great 
damage  and  common  nuisance,  not  only  of  all  the  leige  sub- 
jects of  our  said  lord  the  king  there  resident  and  dwellings 
but  also  to  all  the  liege  subjects  of  our  said  lord  the  king 
passing  and  repassing  in,  by,  and  through  the  said  streets 
and  common  highways  there,  to  the  evil  example  of  all  others 
in  the  like  case  offenaing,  and  against  the  peace,  &c.  For  kill- 

That  £.  H.  late  of,  &c.  on,  &c.  and  on  divers  other  days  ing  sheep 
and  times  then  before,  to  wit,  in,  &c.  aforesaid,  and  near  the  near  the 
dwelling  houses*  of  divers  liege  subjects  of  our  said  lord  die  ^^^^Z.^ 

. .  ^-    ,  •      °  ''j       1  !•  »         J  and  street 

king,  and  also  near  a  certain  open  and  public  street  and  road  lesving 
there,  commonly  called  M.  street,    the  said  public  street  the  carca- 
and  road  being  a  common  street,  rcnul,  and  thoroughfare,  for  ^  ^^*  . 
all  the  liege  sid>jects  of  our  said  lord  the  king,  with   dieir   r#^3i 
coaches,  carriages,  horses,  waggobs,  carts,  goods,  chattels,  and  '-        '' 
merchandises,  to  go,  return,  or  pass,  at  their  will  and  pleasure, 
did  unlawfully  and  injuriousl3^  kill  and  slay,  and  cause  to  be 
killed  and  slayed,  forty  sheep,  and  the  excrements,  blood,  enr 
trauls,  and  odier  filth,  coming  from  die  said  sheep,  did  then 
and  on  the  said  other  days  and  times  there  cause  and  permit 

(a)    Cro.   C.  C.    8th   Ed.    305.  (b)  4  Wentw.  225.    See  an Jn' 

7th.  Ed.  533;    TtHis   is  an  offence  ^ctment  of  this  nature,  ante  629. 

at  eonunon  law.    S.    Ld.    Rajrm.  and  see  the  precedent  and  notea» 

1163.  ante  643. .  1  St»u686. 
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to  lie  and  remain  in  the  said  open  and  public  street  and  road 
for  along  time,  whereby  divers  filthy,  noisome,  and  unwhole- 
some smells  from  the  excrements,  blood,  entrails,  and  other 
filth,  coming  from  the  said  sheep  as  aforesaid,  then  and  on 
the  said  other  days  and  times  there  did  arise,  so  that  the  air 
there  was  greatly  corrupted  and  infected,  to  the  great  damage 
and  common  nuisance,  not  only  of  all  the  liege  subjects  of  our 
9sud  lord  the  king  near  the  said  place  inhabiting  and  dwell- 
ing, but  also  of  all  other  liege  subjects  of  our  said  lord  the 
king,  in,  by,  and  through  the  said  common  streets  and  high- 
ways aforesaid,  going,  returning    and  passing,   and  against 
the  peace  of  our  said  lord  the  king,  his  crown  and  dignity. 
.       And  the  jurors  of  our  said  lord  the  king,  upon  dieir  oath 
^^^        aforessdd,  do  further  present  that  die  said  £.  H.  on  the  said 
&c.,  and  on  divers  ouier  days  and  times,  as  well  before  as  af- 
ter, with  force  and  arms,  at,  &c.  aforesaid,  near  the  dwelling 
houses  of  divers  liege  subjects  of  our  ssud  lord  the  king,  and 
also  near  divers  streets  and  common  highways  there,  did  hang 
out  and  expose  and  cause  to  be  hung  out  and  exposed  in  the 
public  and  open  street  and  road  aforesaid,  for  sale,  the  bodies 
and  carcases  of  divers  oxen,  cows,  heifers,  sheep,  lajnbs,  calves 
and  pigs,  and  did  then  and  there,  oh  the  said,  &c.  and  divers 
other  days  and  times,  between  that  day  and  the  day  of  the  taking 
of  this  inquisition,  cause  and  permit  to  remain  in  the  said 
open  street  and  common  highway  for  a  long  time,  whereby 
divers  noisome  and  unwholesome  smells  did  then,  and  on  the 
said  other  days  andtimes,  there  arise,  so  that  the  air  there  was 
greatly  corrupted  and  infected,  to  the  great  damage  &c.  (as 
in  first  count.) 
Agidnst  m       That  H.  H.  late  of,  &c.  on  &c.  and  on  divers  other  days  aind 
butcher     times  then  before,  at,  &c.  iiv  a  certain  shop  of  him  the  said  H. 
^8  shoif    ^'  situate  and  being  in  a  common  market  there,  called  Lead- 
ua  enhall  Market,*  (the  said  market  being  a  common  passage 

slaughter-  for  all  the  Uege  subjects  of  our  said  lord  the  king,  with  their 
house        goods,  chattels,  and  merchandises,  to  go,  return,  pass,  and 
iknuir.      repass,  at  their  free  will  and  pleasure,)  did  unlawfully  and  in- 
ket.  (r)     juriously  kill  and  slay,  and  cause  to  be  killed  and  slain,  ten 
[#^9]  lambs,  and  the  excrements,  blood,  entrails,  and  other  filth, 
coming  from  the  said  lambs,  did  then,  and  on  the  said  other 
days  and  times  respectively,  there  cause  and  permit  to  lie 
and  remain  in  the  said  shop  for  a  long  time,  to  wit,  for  the 
space  of  five  hours  on  each  of  those  days,  whereby  divers 
filthy  and  unwholesome  smells  and  stendies  from  the  excre- 
ment, blood,  entrails  and  other  filth,  coming  from  the  lambs 
aforesaid,  then  and  on  the  said  other  days  and  times  respec- 
tively there  did  arise,  and  the  air  there  was  thereby  greatly 

(c)  Cro.  C.  C.  8th  Ed.  301.  7th     the  precedent  and  note,  ante  643. 
Ed.  519.    And  see  ante  629,    and 
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corrupted  and  infected,  to  the  great  damage  and  common 
nuisance,  not  only  of  all  the  liege  subjects  of  our  said  lord  the 
king  near  there  inhabiting  and  dwelling,  but  also  of  all  other 
the  liege  subjects  of  our  said  lord  the  king,  in,  by,  and 
through,  the  said  common  market  and  passage,  going,  re-* 
turning,  passing,  repassing,  and  labouring,  to  the  evil  exam- 
pie,  &c.  and  against  the  peace,  &c. 

That  J.  C.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c.  For  erect- 
near  the  dwelling-houses  of  divers  liege  subjects  of  our  said  '^fS  ^  ^- 
lord  die  king  there,  and  also  near  divers  streets  and  common  j|^^JJ^ 
highways  there,  did  unlawfully  and  injuriously  erect  and  set  and  using 
up,  and  cause  to  be  erected  and  set  up,  a  certain  furnace,  with  it  for  the 
a  boiler,  to  be  used  for  boiling  of  tripe,  and  odier  entrails,  ^oilingf  rf 
and  offal  of  beasts,  and  that  the  said  J.  C.  on  die  said,  &c.  JfiSTof^ 
and  on  divers  other  days  and  dmes,  between  that  day  and  the  beasts.  (<i) 
day  of  the  taking  of  this  inquisition,  at,  &c.  aforesaid,  divers 
lai^  quantities  of  tripe  and  other  entriqls,  and  offal  of  beasts, 
in  the  said  boiler,  unlawfully  and  injuriously  did  boil,  where- 
by divers  noisome  and  unwholesome  smokes  and  smells,  did 
then,  and  on  the  said  other  days  and  times,  from  thence  there 
arise,  so  that  the  air  there  was  gready  corrupted  and  infected, 
to  the  great  damage  and  common  nuisance  of  all  the  liege 
subjects  of  our  said  lord  the  king,  not  only  near  the  same 
place   inhabiting  and  residing,  but  also  in  and  through  the 
said  common  streets  and  highways  going,  returning,  passing, 
and  repassing,  and  against  uie  peace,  &c« 

[Commencement  as  ante  2.]     That  A.  B.  late  of,  &c.  on,  j^^  i^^^ 
&c.  and  on  divers  other  days  and  times,  between  that  day  and  in  m  fuller 
the  day  of  the  taking  this  inquisition,  with  force  and  arms,  at,  form  (e) 
Sec.  annresaid,  to  wit,  in  a  certain  yard  or  backside  adjoining 
to  his  dwelling-house'!^  there  situate,  and  near  to  a  certain   r^g^Qi 
public  street  and  king's  highway  there,  called  O.  Street,  and   *-         ^ 
also  near  to  the  dwelling-houses  of  divers  liege  subjects  of 
our  said  lord  the  king  there  likewise  situate,  in  two  certain 
vessels  commonly  called  coppers,  unlawfully  and  injuriously 
did  boil,  aind  cause  and  procure  to  be  boiled,  several  large 
quantities  of  tripe,  entrails,  offals,  putrid  bellies,  and  paun- 
ches, of  divers  beasts,  by  reason  wnereof  divers  great  smoke, 
and  fetid,  noisome,  obnoxious,  unwholesome  smells,  savours 
and  odours,  stenches  and  stinks,  then  and  at  the  said  divers 
odier  days  and  times  did  arise  and  ascend  from  the  said  tripe, 
entrails,  offals,  putrid  bellies,  and  paunches,  so  boiled  as 
aforesaid,  and  the  air  thereby  and  thereabouts  was  greatly 
corrupted,  conta;minated,  and  infected,  and  the  said  dwelling- 
houses  of  the  siud  liege  subjects  of  our  said  lord  the  king, 

(d)  Cro.  C.  C.  8th  Ed.  306.  7ih     25,  57. 
Ed.   535.     1  Stra.  686.  l^g.  Flu.         (e)  See  form,  6  Wentw.  4ir. 
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situate  ne^r  ^^  siud  yard  or  backside,  adjoining  to  the  said 
dwelling-house  of  the  said  A.  B.  then  and  at  the  said  divers 
other  days  and  times  were  rendered  very  unwholesome,  of* 
fensive,  unfit,  and  improper  for  habitation,  to  the  great  dan- 
ger  and  hazard  of  breedmg  an  infectious  and  pestilential  dis- 
order among  the  liege  subjects  of  our  said  lord  the  king,  to 
the  great  damage  and  common  nuisance,  as  well  of  all  the  liege 
subjects  of  our  said  lord  the  king,  in  and  through  the  said 
street  and  king's  highway  going,  returning,  passing,  riding, 
and  labouring,  as  of  all  the  liege  subjects  of  our  said  lord  the 
king  inhabiting  and  residing  near  the  said  yard  or  backside, 
adjoining  to  the  said  dwelling-house  of  the  said  A*  B.  and 
Second  against  tiie  peace,  &c.  That  tiie  said  defendant,  on  the  third 
count.       ^y  q{  ]y(j^y  i^  ^g  y^m.  aforesaid,  and  divers  odier  days  and 

times,  between  that  day  and  the  day  of  the  taking  this^inqui- 
sition,  with  force  and  sunns,  &c,  &c.  (exactiy  like  the  first 
Third        count,  only  leaving  out  the  word  savours.)  And  the  jurors, 
count.        Sec.  do  further  present,  that  the  said  A.  B.  on,  &c.  and  on 
divers  other  days  and  times,  between^that  day  and  the  day  of 
the  taking  this  sud  inquisition,  with  force  and  arms,  at,  &c« 
to  wit,  behind  his  dwellinff-house  there  situate,  and  near  a 
certain  public  street  and  the  king's  highway  there,  called  O. 
Street,  and  also  near  the  dwelling-houses  of  divers  liege  sub- 
jects of  our  said  lord  the  king,  tnere  likewise  situate,  unlaw- 
fully and  injuriously  did  l^cep  a  certain  tripe  house,  for  the 
purpose  of  boiling  of  tripe,  oMals,  putrid  bellies,  and  stale  en- 
trails of  beasts  therein,  and  that  the  said  defendamt  then  and  at 
the  said  other  times  in  the  same  tripe  house  did  hcul,  and  cause 
and  procure  to  be  bcdled,  several  law  quantities  of  tripe,  oflals, 
putried  bellies,  and  stale  entrails  of  beasts,!^  reason  whereof 
divers  fetid,  noisome,  and  unwholesome  smells,  savours,  and 
stinks,  then  and  at  the  said  divers  other  di^  and  times  did 
r#651]   arise  and  ascend  from  the  said  last  mentioned  tripe,  oflbls,* 
and  putrid,  and  stale  entrails  of  beasts,  so  boiled  as  last  afore^ 
said,  and  the  air  thereby  there  and  thereabouts  was  greatiy 
corrupted  and  infected,  and  the  said  dwelling-houses  of  the 
said  liege  subjects  of  our  said  lord  liie  king,  situate  near  the 
said  tripe  house,  then  and  at  tibe  said  several  other  days  and 
times  were  rendered  very  unwholesome  and  unfit  for  hahita* 
tion,  to  the  great  damage,  &c.  [conclusion  aa  anie  650,] 
On  a  road       [Commencement  as  ante  3  vol.  2.]  That  H.  R«  late  o^ 
re^timr  a^'  &c.  on,  &c.  at^  &c.  aforesaid,  unlawfully  and  injuriously  did 
necean^  erect  and  cause  to  be  erected,  a  certain  building,  caUed  a  ne» 
house  near  cessarv  house,  upon  a  certain  piece  of  land,  whereof  he  the 

r^  h^  h^'    ^^        ^'  ^^^       ^  ^^     tiiere  occupier,  adjacent  to  and 

^    ^  '     within  fifty  feet  of  a  certain  road,  from,  &c.  across,  &c.  into, 

&c.  and  the  aforesaid  building  so  made  and  erected  as  afore? 
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•aid,  from,  &c.  aforesaid,  at,  &c.  aforesaid,  until  the  day  of  J^y*  ^^^ 
the  taking  this  inquisition,  unlawfully  and  injuriously  did  J^*  common 
continue,  and  still  doth  continue,  to  the  great  damage  and  nuisance, 
common  nuisance  of  all  the  liege  subjects  of  our  said  lord  contrary^ 
the  king,  not  only  thereabouts  inhabitmg  and  dwelling,  but  V*^^^  ^^' 
also  all  diose  subjects  in,  by  and  through  the  same  road  go*  ^"^^ 
ing,  returning,  passing  and  travelling,  against  the  form  of 
the  statute,  in  such  case  made  and  provided,  in  contempt  of 
our  said  lord  the  king  and  his  laws,  and  also  against  the 
peace  of  our  said  lord  the  king,  his  crown  and  dignity.  And  Second 
the  jurors,  &c.  do  further  present,  that  on,  frc.  a  certain  road  ^^^^ 
was  erected  and  made  from,  &c.  across,  &c.  into,  &c.  by  vir* 
tue  of,  and  in  pursuance  of  a  certain  Act  of  Parliament, 
made  and  passed  in  the  29th  year  of  the  reign  of  our  sove- 
reign lord  George  the  Second,  by  the  grace  of  God,  of  Great 
Britain,  8cc.  entitled,  &c.  [^et  out  the  title  of  the  Act.]     And 
the  jurors,  8cc.  do  further  present,  that  in  and  by  the  aforesaid 
Act  of  Parliament  it  was  amongst  other  things  ordained  and 
enacted,  that  no  building  should  be  erected  on  any  new  foun- 
dation by  any  proprietor  or  occupier  of  lands  adjacent  to  the 
said  new  road,  within  fifty  feet  of  the  said  road,  and  that  no 
part  of  the  said  new  road  should  be  paved,  and  if  any  such 
buildings  should  be  thereafter  erected,  or  any  part  of  such 
new  road  should  be  paved,  contrary  to  the  true  intent   and 
meaning  of  such  act,  the  same  snould  be  deemed  common 
nuisances.  And  the  jurors,  &c.  do  farther  present,  that  H.  R. 
late  of^  Sec.  on,  fee.  was  the  occupier  ofcertam  lands  adjacent  to 
and  within  ihy  feet  of  the  siud  road,- to  wit,  of  a  certain  piece 
of  land  on  the  east  side  of  the  road,  from.  Sec.  across,  &c.  in- 
to, &c.  And*  the  jurors,  &c.  do  further  present,  Aat  the   [*652] 
said  H.  R.  weU  knowing  the  premises  afterwards,  to  wit,  on 
die  said,  &c.  at,  8cc.  sobresaid,  unlawfully  and  injuriously 
did  erect  and  cause  to  be  erected,  a  certain  building  on  a  new 
foundation,  he  the  said  H.  R.  being  occupier  of  such  lands 
adjacent  to  the  said  new  road,  within   fifty  feet  of  the  s^d 
new  road^  in  contempt,  &c.  against  the  form  of  the  statute, 
&c.  and  against  the  peace,  &c.  ^ 

That  R.  S.  late  of,  &c.  on,  &c.  and  on  divers  other  dajrs  J^j^'*^2*a 
and  times,  between  that  day  and  the  day  of  taking  this  inqui-  iiJ^H  public 
sition,  with  force  and  arms,  at,  &c.  aforesaid,  to  wit,  in  a  market, 
certain  common  and  public  market  there,  called  the  Borough  whereby 
market,  unlawfully  and  injuriously  did  put,  place  and  leave,  fectedand 
and  caused  and  procured  to  be  put,   placed   and  left,  divers  passen- 

large  quantities  of  dung  and  filth,  whereby  divers  noxious  gere  an- 
noyed. 

(^) 

( /)  See  4  Wentw.  225.  Quxre,  (^)  This  indictment  was  drawn 
xf  me  road  ought  not  to  be  termed  by  a^  very  eminent  pleader  now  at 
a  «  common  and  public  hig^hway ."        the  bar.    1  Stra.  686t 
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and  unwholesome   smells  from  the  said  dung  and  filth  did 
then  and  there  arise,  and  thereby  the   air  there  became  and 
was  greatly  corrupted  and  infected,  to  the  great  damage  and 
common  nuisance  not  only  of  all  the  liege  subjects  of  our 
said  lord  the   king  inhabitmg  and  residing  near  the  place 
where  the  said  dung  and  filth  was  so  put,  placed,  and  left  as 
aforesaid,  but  also  of  all   other  liege  subjects  of  ot\r  said 
lord  the  king,  in,  by  and  through  the  said  market,  and  near 
the  place  aforesaid,  going,  returning,  passing  and  repassing^ 
and  against  die  peace  of  our  said  lord  the  king,  his  crown 
and  dignity. 
in°^bIS"^         That  J.  B.  late  of,  &c.  on,  &c.  and  on  divers  other  days 
lock's  "      *^^  times,  between  that  day  and  the  day  of  the   taking  of 
blood  for  this  inquisition,  with  force  and  arms,  at,  &c.  aforesaid,  in 
making      a  certain  building  belonging  to  the   dwelling  house  of  the 
colours,      g^y  j^  g  there  situate  and  being,  and  also  near  tlie  dwelling 
houses  of  divers  subjects  of  our  said  lord  the  king,  and  near 
divers  public  streets  and  common  highways  there,  did  unlaw- 
fully boil  and  cause  to  be  boiled,  a  great  quantity  of  (bullock's 
blood  and  other  filth,  for  the  making  and  mixing  of  colours, 
whereby  divers  noisome  and  unwholesome  smells,  on,  &c. 
aforesaid,  and  on  the  said  other  days  and  times  during  the 
time  aforesaid,  at,  &c.  aforesaid,  did  from  thence  arise,  so 
that  the  air  there  was  thereby  greatly  corrupted  and  infected, 
to  the  great  damage  and  common  nuisance  of  all  the  liege 
subjects  of  our  said  lord  the  king,  not  only  there  inhabiting 
and  residing,  but  also  going,  returning,  passing  and  repass- 
in]g,  through  the  said  streets  and  highways  there,  and  against 
the  peace,  8cc. 
[♦653]        [Commencement*  as  ante  2  vol.  2,]      That  H.  T.  late  of. 
Indictment  &c.  on,  &c.  with  force  and  arms,  at,  &c.  near  divers  public 
for  making  streets,  being  the  king's  common  highways  there,  and  also  near 
•^^'^^buiW.  ^^  dwelling  houses  of  divers  liege  subjects  of  our  said  lord 
ing  erect.*  ^^  ^^^Sf  ^^^  situate  and  being,  did  unlawfully  and  injuri- 
ednear      ously,    make,   erect,   and   build,  and    cause    and    procure 
public        iQ  be  made,  erected  and  built,  a  certain  erection  or  building, 
f^count  ^^^  ^^  purpose  of  making  and  extracting  a  certain  liquor 
for  erect-    called  hartshorn,  otherwise  spirit  of  hartshorn,   from  the 
in^  a  bones  of  beasts  and  other  animals,  therein,  and  did  unlawfully 

buildingv  jm^  injuriously  make,  set  up,  and  place,  and  cause  and  pro- 
purpose  of  cu^^  ^  ^^  made,  set  up,  and  placed,  in  the  said  building,  di- 
making  vers  stoves,  furnaces,  cauldrons  and  boilers,  to  wit,  two 
l^rtshom  stoves,  two  furnaces,  two  cauldrons  and  two  boilers,  for  the 
therem.      pmpQse  of  burning,  calcining  and  boiling,  the  bones  of  beasts 


(h)  Cro!   C.  C.  7th  Ed.  536,    I         (»)  See  Cro.  C.  C.  8th  Ed.  311 
Btra.  686.  Leg.  Flu.  25,  ST.  1.  Stra.  686.  Leff.  Flu.  25,  57, 
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and  other  animals  thereip,  in  order  to  prepaid  the  same  for 
making  and  extracting  the  said  liquor  there&om,  and  for  tht 
purpose  of  making  and  extracting  the  said  liquor  therefrom  s 
and  that  the  said  H.  T.  afterwards,  to  wit,  on,  &c.  aforesaid, 
and  on  divers  other  days  and  times,  between  that  day  and 
the  day   of  the  taking  of  this  inquisition,  with  force  and 
arms  at,  &c.  aforesaid,  did  unlawfully  and  injuriously  bum, 
calcine  and  boil,  and  cause  and  procure  to  be  burnt,  calcined 
and  boiled,  in  the  said  stoves,  furnaces,  cauldrons,  and  boiU 
era,  respectively,  so  made,  set  up,  and  placed,  in  the  said 
building  as  aforesaid,  divers  large  quantities  ot  the  bones  of 
beasts  and  other  animals,  that  is  to  say,  one  thousand  bushels 
of  the  bones  of  beasts  and  other  animals,  for  the  purpose  afore* 
said,  and  did  then  and  there  make  and  extract  divers  large 
quantities  of  the  said  liquor,  that  is  to  say,  one  hundred  gal* 
Ions  of  the  said  liquor,  from  the  said  bones  of  beasts  and 
other  animals,  so  burnt,  calcined  and  boiled,  in  the  said  stoves, 
furnaces,  cauldrons  and  boilers,  respectively,  as  aforesaid,  by 
means  of  which  said  premises  divers  large  quantities  of  noi- 
some, noxious  and  unwholesome  smokes,  smells  and  stenches, 
on  the  days  and  times  aforesaid,  then  and  there  were  emitted, 
sent  forth,  and  issued  from   the  said  building,  and  the  air 
therein  on  the  days  and  times  aforesaid,  was  thereby  greatly 
filled  and  impregnated  with  many  noisome  offences,  and  un* 
wholesome  smeUs,  stinks  and  stenches,  and  has  been  corrupt? 
ed  and  rendered  very  insalubrious,  to  the  great  damage,  &c« 
[concJusion  ag  poU  654.J     And  the  jurors,  ^.  do  further  pre*  Second 
sent,  that  the  said  H.  T.  on  the  said,  &c.  and  continually  from  count,  tbui 
that  time  until  the  day  of  the  taking  of  this  inquisition,  with  ^Q^t 
force  and  arms,  at,  &c.  aforesaid,  a  certain  erection  or  build-  continued 
ing,  for  the  purpose*  of  making  and  extracting  the  said  liquor  abail^ng 
called  hartsnom,  otherwise  spirits  of  hartshorn,  from  the  bones  ^^2^ 
of  beasta  and  other  animals  therein,  and  divers  stoves,  furnaces,  wk,  do. 
cauldrons  and  boilers,  to  wit,  two  stoves,  two  furnaces,  two  bypenons 
cauldrons,  and  two  boilers,  made,  set  up,  and  placed,  in  the  unknowa. 
said  laat  mentioned  buildii^g,  for  the  purpose  oi  burning,  cal-^    [*§54J 
cinin^,  and  boiling,  the  bones  of  beasts  and  othef  ani^ials 
Aerein,  in  order  to  prepare  the  same  for  making  and  extract* 
ing  the  swi  liquor  tnerefrom,  and  for  the  purpose  of  making 
and  extracting  the  said  UqiK>r  therefrom,  tyrfore  that  time, .by' 
certain  persons  to  the  jurors  aforessud  as  yet  unknown,  near 
unto  divers  public  streets,  being  the  king's  common  highwavs    ^ 
there,  and  also  near  the  dwelling  houses  of  divers  liege  suW 
jects  oi  our  said  lord  the  king  there  situate  and  being,  un* 
lawfully  made,  erected,  and  built,  did  unlawftdly  Continue, 
and  vet  doth  continue,  and  that  the  said  H.  T.  afterwards, 
to  wit,  on  the  said,  8cc.  and  on  divers  other  days  and  times 
between  that  dsgr  Md  the  day  of  the  taking  of  diis  in<^uisition, 
Crim.  Law.  vol.  hi.  m 
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with  force  and  arms,  at,  8cc.  aforesaid,  did  unlawfully  and  in- 
juriously bum,  calcine  and  boil,  in  the  said  last  mentioned 
Stoves^  iuma6es,  cauldrons  and  boilers,  respectively,  so  un» 
lawfully  made,  set  up,  and  placed,  in  the  said  last  mentioned 
building  as  aforesaid^  divers  large  quantities  of  bones  of 
beasts  and  of  other  animals,  that  is  to  say,  one  thousand 
bushels  of  the  bones  of  beasts  and  other  animals,  in  order  to 
prepare  the  same  for  making  and  extracting  the  said  liquor 
called  hartshorn,  otherwise  spirits  of  hartshorn,  therefrom, 
?^d  for  the  purpose  of  making  and  extracting  the  said  liquor 
therefrom,  and  did  there,  on  ttie  days  and  times  last  aforesaid, 

Srepare,  make  and  extract,  divers  large  quantities  of  the  said 
quor  calle4  hartshorn,  otherwise  spirits  of  hartshorn,  that  id 
to  say,  one  hundred  gallons  of  the  said  liquor  from  the  said 
bones  of  beasts  and  other  animals  so  burnt,  calcined  and  boil* 
ed,  in  the  said  last  mentioned  stoves,  furnaces,  cauldrons 
and  boilers,  respectively,  *as  aforesaid  ;  by  means  of  which 
said  last  mentioned  premises,  divers  large  quantities  of  noi- 
some,  noxious    and    unwholesome    smokes,    smells,    and 
stenches,  on  die  days  and  times  last  aforesaid,  were  emitted^ 
sent  forth,  and  issued  from  the  said  last  mentioned  building, 
and  the  air  there,  on  the  days  and  times  last  aforesaid,  was 
thereby  greatly  filled  and  impregnated  with  many  noisome 
offences  and  unwholesome  smells,  stinks  and  stenches,  and 
was  corrupted  and  rendered  wholly   insalubrious ;  to  the 
great  damage  and  common  nuisance  of  all  the  liege  subjects 
of  our  said  lord  the  king,  not  only  there  inhabiting  and  resid- 
ing, but  also  going,  returning  and  passing  through   the  said 
streets  and  highways,  and  agiunst  tne  peace,  &c. 
For  erec-       That*  A.  B.  late  of,  &cc.manu&cturer  of  soap,  on,  Sec.  with 
tingf  and     force  and  arms,  at,  &c.  near  to  divers  public  streets,  being 
^a^Bosp  *^  king'*  common  highways  there,  and  also  near  to  the 
muiufrc-    dwelling-houses  of  divers  liege  subjects  of  our  said  lord  the 
toiY  near   )cmg,  there  situate  and  being,  did  unlawfully  and  injuriously 
■**    ^^    make,  erect  and  build,  and  cause  and  *  procure  to  be  made, 
dwelSng    ^i^^^^d  and  built,  a  certain  erection  or  building,  for  the  pur- 
houBes.      pose  of  making  and  manufacturing  soap  therein,  and  did 
(^  unlawfully  and  injuriously  make,  set  up  and  place,  and  cause 

[♦655]  and  procure  to  be  made,  set  up  and  placed,  in  the  said 
erection  pr  building,  divers  furnaces,  stoves,  cauldrons,  cop- 
pers and  boilers,  to  wit,  ten  furnaces,  twenty  stoves,  twenty 
cauldrons,  twenty  coppers,  and  twenty  boilers,  for  the  pu»- 
-pose  of  boiling,  melting  and  mixing  tallow,  soap  lees,  and 
other  materials,  used  in  the  making  or  manufacturing  of  soap« 
and  that  the  said  A.  B.  did,  on,  &c.  aforesaid,  and  on  divera 


(*)  Sec  prMJodents  ante  641  to  654. 1  Stra.  686.  Ley,  Flu.  25,  ST. 
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Other  days  and  times,  between  that  day  and  the  day  of 
taking  this  inquisition,  at,  &c.  aforesaid,  unlawfully  ana  in* 
juriously  boil,  melt  and  mix  together,  and  cause  and  procure 
to  be  boiled,  melted  and  mixed  together,  in  the  said  furnaces^ 
stoves,  cauldrons,  coppers  and  boUers,  respectively,  so  made, 
set  up  and  placed,  in  tne  said  erection  or  building  as  afore^ 
said,  divers  large  quantities  of  tallow,  soap  lees,  and  other 
materials,  used  in  the  making  and  manuiacturing  of  soap, 
for  the  purpose  of  making  and  manufacturing  die  same  into  . 
soap,  and  did  then  and  there  make  and  manufacture,  and 
cause  and  procure  to  be  made  and  manufactured,  divers 
large  quantities  of  soap  from  the  same  tallow,  soap  lees,  and 
other  materials.  By  reason  of  which  said  premises,  divers 
noisome,  offensive  and  unwholesome  smokes,  vapours,  smells 
and  stenches,  on  the  days  and  times  aforesaid,  were  emitted 
and  issued  from  the  sadd  erection  or  building,  so  that  the  air, 
on  the  several  days  and  times  aforesaid,  at,  &c.  aforesaid, 
was  thereby  greatly  filled  and  impregnated  with  the  said 
smokes,  vapours,  smells  and  stenches,  and  was  rendered,  and 
became  and  was  corrupted,  and  offensive,  uncomfortable  and 
unwholesome,  to  the  great  damage  and  common  nuisance  of 
all  the  liege  subjects  of  our  said  lord  the  king,  there  inhabit- 
ing, being  and  residing,  and  going,  returning^  and  passing 
through  the  said  streets  and  highways,  and  against  the  peace 
of  our  said  lord  the  king,  8cc.  And  the  jurors,  &c.  do  fur-  ^^  . 
dier  present,  that  the  said  A.  B.  on,  &c.  and  continually  from  coun^  for 
that  time  till  the  time  of  taking  this  inquisition,  with  force  continu- 
and  arms,  at.  Sec.  a  certain  other  erection  or  building,  for  the  inf  the 
purpose  of*  making  and  manufacturing  soap  therein,  and  di-  ^rjjjI^^S'-i 
vers  furnaces,  stoves,  cauldrons,  coppers  and  boilers,  to  wit,  L^^^4 
ten  furnaces,  twenty  stoves,  &c.  made,  set  up  and  placed  in 
the  said  last  mentioned  erection  or  building,  for  the  purpose 
of  making  and  manufsicturing  die  said  soap  before  that  time, 
by  certain  persons  to  the  jurors  aforesaid  as  yet  unknown, 
near  unto  divers  public  streets,  being  the  kmg's  common^ 
highways  there,  and  also  near  unto  divers  houses  of  many  of 
his  majesty's  liege  subjects,  there  situate  and  being,  unlaw- 
fully made,  erected  and  built,  and  did  unlawfully  continue, 
andyetdoih  continue  ;  and  that  the  sud  A.  B.  on,  &c.  last 
aforesaid,  at,  &c.  did  imlawfully  boil,  melt  and  mix  together, 
in  the  said  last  mentioned  furnaces  resfiectively,  so  unlaw- 
fully made,  erected  and  built,  and  set  up,  in  the  said  last  men- 
tioned erection  or  building  as  aforesaid,  divers  large  quantities 
of  tallow,  soap  lees,  and  other  materials,  used  in  mwn|^  and 
manufacturing  soap  :  by  means  of  which  said  last  mentioned 
premises,  divers  noisome,  offensive,  and  unwholesome 
smokes,  vapours,  smells  and  stenches,  on  the  days  ^md  times 
last  aforesaid,  were  emitted  and  issued  from  the  said  last 
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mentiotiedbailding ;  and  the  air  on  the  days  and  times  last 
aforesaid,  at,  &c.  aforesaid,  was  thereby  greatly  filled  and 
impregnated  with  the  said  last  mentioned  smokes,  viq>ours, 
smells  and  stenches,  and  was  thereby  rendered,  and  became 
and  was  corrupted,  oiFensive,  uncomfortable  and  unwhole- 
some, to  the  great  damage,  &c.  [conclusion  as  ante  655.]  And 
the  jurors,  &c.  do  further  present,  that  the  said  A.  B.  on,  &c. 
aforesaid,  with  force  and  arms,  at,  &c.  near  to  the  dwelling- 
houses  of  divers  of  his  majesty's  liege  subjects  there  situate, 
and  also  near  to  divers  public  streets,  bemg  common  high- 
ways there,  divers  large  quantities  of  tallow,  oil,  lime,  pot- 
ashes, soap  lees  and  other  noisome  and  ofiensive  materials, 
did  boil^  melt  and  mix  together,  and  cause  and  procure,  &c. 
by  means  of  which  said  last  mentioned  premises,  divers  noi- 
some, noxious  and  unwholesome  smokes,  vapours,  smells 
and  stanches,  on  the  days  and  times  last  aforesaid,  at,  &cc. 
aforesud,  were  emitted  and  issued  from  die  said  last  men- 
tioned tallow,  oil,  soap  lees  and  other  materials,  so  boiled, 
melted  and  mixed  together,  as  last  aforesaid ;  and  the  air 
there  on  the  days  and  times  last  aforesaid,  was  thereby  ^at- 
ly  filled  and  impregnated  with  the  said  last  mentioned 
smokes,  vapours,  smells  and  stenches,  and  was  thereby  ren- 
dered, and  then  dnd  there  became,  and  was  gready  corrupted, 
offensive,  uncomfortable  and  insalubrious,  to  the  great  da- 
P6571  n^<^S^9  &<^*  [conclusion  as  ante  655.] 
\g»iji8t  [Commencement  as  ante  2.]  That  B.  S.  late  of,  &c.  apo- 

sn  ftpotbe-  theciuy,  on,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  to 
k^biff  •  ^^  ^^  ^  certsun*  place  there,  close  to  and  adjoining  upon  a 
commo^  certain  public  street  and  king's  common  highway  there,  cali- 
inoculat-  ed  A.  Street,  and  near  to  the  dwelling  houses  of  divers  liege 
inghwsc  subjects  of  our  said  lord  the  king,  diere,  and  also  near  to 
church  in  ^^  parish  church  of  the  parish  aforesaid,  unlawfully  and  in- 
mtown.(/)  juriorusly  did  uphold,  maintain  and  keep,  a  certain  house 
F^n^  and  place  for  the  reception  and  entertainment  of  persons  la- 
enterta^'  bouring  under  a  certain  dangerous  and  infectious  distsem- 
Ing  per-  '  I^i*  caUed  die  Small  Pox,  (no  house  or  place  for  die  recep- 
Bons  1».  tion  or  entertainment  of  persons  labouring  under  the  said 
^^d""§i  <U8teraper  having  been  there  kept  or  used,  before  the  time 
distemper  ^^^  ^  ^  ^^^^  ^*  ^*  hegan  to  uphold,  maintain  and  keep  the 
called  the  same,  for  the  purpose  irfbresaia,)  and  that  he  the  said  B.  S.. 
•mall  poz»  in  the  same  house  and  place  so  upheld,  maintained  and  kept, 
Borneo/  ^^^ ^^  purpose  afotesaid,  on  the  said,  &c.  and  continttauy 
the  pa*  afterwards,  until  the  day  of  the  taking  this  inquisition,  with  . 
rishioners  force  and  arms,  at,  &c.  aforesaid,  unlawfolhr  and  injurious- 

caurfit  it    ly  dj J  permit  and  suffer,  and  still  doth  permit  and  suiSer,  di- 

and  died.  /t  i.  V.» 

1^^  vers  persons  (whose  names  to  the  jurors  aforesaid  are  as  yet  un* 

(0  See  Cro.C.  A.  365.  and  other  forms  ante  553,  4,  5. 
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known,)  lat^oming  under  die  said  dangerous  and  infectious  dis* 
temper  called  the  Small  Pox,  to  be  collected  together,  received 
i^d  entertained,  and  diere  to  remain  and  continue  for  a  long 
space  of  time,  by  reason  and  means  whereof,  the  said  dan* 
gerous  and  infectious  distemper  called  the  Small  Pox,  on 
die  said,  &c«  and  on  divers  otner  days  and  times  during  the 
time   aforesaid,  was  communicated  to  divers  persons  inha* 
biting  and  residing  in,  &c.  aforesaid,  and  ot  which  said 
dangerous  and  infectious  distemper  called  the  Small  Pox,  so 
communicated  as  aforesaid,  divers  of  the  said  persons  inha- 
biting and  residing  in  die  said  parish,  to  wit,  one  W.  J.  and 
others,  died,  and  £vers  other  of  the  said  persons  there  inha- 
biting and  residing  were,  during  all  the  time  aforesaid,  and 
still  are,  in  great  peril  and  danger  of  receiving  die  infection 
of  the  said  distemper,  and  thereby  losing  their  lives,  to  the 
great  terror,  detriment,  danger,  and  common  nuisance,  as 
well  of  many  of  the  liege  subjects  of  our  said  lord  the  king, 
passing  and  repassing  bv  the  said  house  or  place,  so  upheld, 
maintained  and  kept  for  the   purpose  aforesaid,    and  by^ 
through  and  along  the  said  public  street  and  king's  common 
highway,  as  also  attending  divine  service  in  the  church  afore* 
said,  and  also  of  those  inhabiting  and  residing  thereabouts^ 
to  the  evil  example,  8cc.  and  against  die  peace,  &c.     And  the  seeond 
jurors,  &c.  do  further  present,  that  the  said  B.  S.  devising  count,  for 
and  intending  to  communicate  the  dangerous  and  infectious  jnoculatr 
distemper  called  the  Small  Pox,  to  and  amongst  the  inhabit-  ||^f  ^^ 
ants  of^  &c.  aforesaid,  afterwards,  to  wit,  on,  &c.  and  on  di-  whereby 
vers  other  days*  and  times  between  that  day  and  die  day  of  the  the  unsal 
takinfr  this  inquisition,  at,  &c.  aforesaid,  in  the  county  afore-  P^*  JJl**. 
said,  in  a  certain  house  in  the  occupation  ot  him  the  sgid  IS*  ^^^^  ^ 
S.  there  situate,  did  inoculate,  and  cause  to  be  inoculated,  the  whah- 
divers   persons,  and  the  said  persons  so  inoculated,  he  the  **J^  ^^* 
saidB.  S.  unlawfully  and  injuriously  did  permit,  and  cause,  L  ^^®J 
and  procure,  to  be  and  remain  in  the  said  last  mentioned 
house,  until  they  the  said  last  mentioned  persons,  by  means 
of  such  inoculation,  had  die  said  dangerous  and  infectious 
distemper  called  the  Small  Pox,  by  reason  whei^of  the  said 
dangerous  and  infectious  distemper  called  the  Small  Pox,  on 
thesvd,  &c.  and  on  the  said  last  mentioned  other  days  and 
times,  was  communicated  to  tliverspersons  then  inhabiting  and 
residmg  in  the  parish  aforesaid,  of^wfaich  said  dangerous  and 
destructive  distemper  called  the  Smiffi  Pox,  so  communicated 
'  as  last  aforesaid,  aivers  of  the  said  persons,  then  inhabiting 
and  residing  in  the  said  palish  as  aforesaid,  died,  and  divers 
others  of  the  said  last  mentioned  persons  were  ia  great  P^ril 
and  danger  of  lesing  their  UveSy  and  also  by  means  ot  the 
said  last  mentioned  premises,  the  said  dangerous  and  infec- 
tious distemper  called  the  Sflsall  Pox,  on  die  said  &c.  and 
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the  said  last  mentioned  other  days  and  times,  at,  &c.  afore* 
said,  was  communicated  to  divers  other  persons,  to  wit,  A. 
B.,  C.  D.,  &c.  (the  names  of  the  persons  who  had  caught 
the  distemper)  being  then  and  there  poor  and  unable  to  mam- 
tain  themselves,  and  then  not  having  any  legal  settlement 
within  the  said  parish,  whereby  the  inhabitants  of  the  said 
parish,  on  the  days  and  times  last  aforesaid,  were  obliged  to 
pay,  lay  out  and  expend  a  large  sum  of  money,  to  wit,  &c. 
as  well  in  and  about  the  relief  and  maintenance  of  the  said 
last  mentioned  persons,  as  also  in  and  about  the  finding  and 
•  '  providing  proper  and  necessary  medicines  on  the  days  and 
times  last  aforesaid,  used  and  applied  in  and  about  the  said 
last  mentioned  persons,  to  whom  the  said  infectious  and 
dangerous  distemper  was  so  communicated  as  aforesaid,  to 
the  great  damage,  danger  and  common  nuisance  of  the  inha- 
bitants of  the  said  parish  of  B.,  to  the  evil  example,  &c.  and 
against  the  peace,  kc. 
Against  That  the  Keverend  T,  W.  late  of,  &c.  doctor  in  divinity, 

fo^^"tti"   ^'  ^'  ^^^  ^^*  ^^'  ^*Q^*^»  *"^  ^'  ^'  ^^^  ^^  ^^  same,  esquire, 
ft  number   ^^  ^^  time  of  the  commitung  of  the  offence  hereinafter  next 
of  poor      mentioned,  were  inhabitants  and  vestrymen  of  the  said  pa- 
persons      rishes  of  St.  Giles  in  the  Fields,  and  St.  George,  Bloomsbury, 
ho^  in     ^^  ^^  county  of  Middlesex,  and  as  such  vestrymen  had  the 
an  impro-  rule,  order,  and  government,  of*  the  poor  of  the  said  pa- 
per neigh-  rishes  of  St.  Giles  in  the  Fields,  and  St.  George,  Bloomsbury, 
d  Ul*.  ^^  pursuance  and  by  virtue  of  the  statute  in  such  case  made 
by  creat-'  ^^^  provided,  and  by  reason  of  the  premises  ought  to  have 
ing  a  nui-  supported  and  maintained  the  poor  of  the  same  parishes  in 
Jf"^  *®.   some .  sufficient  workhouse,  or  other  proper  place  or  places, 
tants!  (m)  ^^thii^  the  same  parishes,  or  one  of  the  same  parishes,  to  wit, 
rt^fQl   ^^  ^^'     '^^^  the  jurors,  &c.  do  further  present,  that  th^  said 
I-        J   T.  W.,  J.  K.  and  H.  D.,  disregarding  their  duty  in  that  be* 
half,  and  devising  and  intending'to  injure  and  prejudice  di- 
vers liege  subjects  of  our  ssud  lord  the  king,  being  respec- 
tively owners  and  occupiers  of  dwelling-houses,  situate  and 
being  in  the -parish  of  St.  A.,  within  the  liberty  of  West- 
minster, did  on,  ^cc.  at,  &c.  unlawfully,  and  without  any  suf- 
ficient cause,  place  in  a  certain  messuage  and  building,  situate 
and  being  out  of  the  limits  of  the  said  parishes  of  St.  Giles  in 
the  Fields  and  St.  George,  JSloomsbury,  and  of  each  of  them, 
and  within  the  said  parish  of  St.  A.  and  close  to  and  adjoin- 
ing upon  a  certsun  common  street  and  public  king^s  highway 
there,  called  D.  Street,  and  near  to  die  dwelling-houses  of 
divers  liege  subjects  of  our  said  lord  the  king,  in  the  said  last 
mentioned  parish  situate  and  being,  without  die  consent,  and 


(m)    This   was  the   Indictment     and  obtsdned  from  llie  Crown  Of- 
against   WilHs   and  otherss    1802,     fice. 
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agrainst  the  will  of  the  owners  and  occupiers  of  the  said  last 
mentioned  dwelling-houses,  and  the  other  parishoners  and 
mhabitants  of  the  said  parish  of  St.  A.,  divers  and  very  ma* 
ny  poor  persons,  to  the  number  of  two  hundred  and  more,  of 
and  belonging  to  the  said  parish  of  St.  Giles  in  the  Fields, 
and  divers  and  very  many  other  poor  persons,  to  the  number 
of  two  hundred  and  more,  of  and  belonging  to  the  said  parish 
of  Saint  George,  Bloomsbury,  die  said  poor  persons,  and  all 
of  them,  being  supported  and  maintained  W  and  by  means  of 
the  rate,  and  assessments  made  for  the  relief  of  tne  poor  of 
die  said  parishes  last  mentioned,  and  did  keep  and  maintain, 
by  and  by  means  of  such  rates  and  assessments  as  last  before 
mentioned,  the  same  poor  persons,  in  the  said  messuage  and 
building,  so  situate  as  aforesaid,  for  a  long  space  of  time,  to 
wit,  from  the  day  and  year  last  aforesaid  until  die  taking  of 
this  inquisition,  contrary  to  the  duty  of  ihem  the  said  T.  W. 
J.  K.  and  H.  D.  as  such  vestrymen  as  aforesaid,  to  the  great 
injuiy  and  prejudice  of  the  owners  and  occupiers  of  the  said 
last  mentioned  dwelling-houses,  and  of  the  ouier  parishioners 
and  inhabitants  of  the  said  parish  of  St.  A.,  in  contempt,  be. 
contrary  to  the  form  of  the  statute,  &c.  and  against  the  peace, 
&c.     And  the  jurors,  {kc.  do  farther  present,  that  the  said  Second 
T.  W.  J.  K.  and  H.  D.  so  being  such  vestr3anen  as  afore-  co^*- 
said,  and  having  the  rule,  order,  and  government  of  the  poor 
of  the  said  parishes  of  Saint  Giles  in  the  Fields,  and  Saint 
George,   Bloomsbury,*  as  aforesaid,  on,  &c.  and  for  a  long  [#660] 
space  of  time,  to  wit,  from  that  day  until  the  day  of  the  tak* 
ing  of  this  inquisition,  at,  &c.  did  unlawfully  keep,  place,  and 
maintain,  and  cause  and  procure  to  be  placed,  kept  and  main- 
tained, in  a  certain  messauge  and  builaine,  situate  and  being 
out  of  the  limits  of  the  said  parishes  of  Saint  Giles  in  the 
Fields,  and  Saint  George,  Bloomsbury,  and  within  the  said 
parish  of  Saint  A.  within  the  liberty  of  Westminster,  in  the 
county  of  Middlesex,  and  close  to  and  adjoining  upon  a  cer- 
tain ccxnmon  street  and  public  king's  highway,  in  die  said  last 
mentioned  parish,  called  D.  Street,  and  near  to  the  dwe4ing^ 
houses  of  divers  liege  subjects  of  our  said  lord  the  king  in  the 
said  last  mentioned  parish  situate  and  being,  without  me  con- 
sent and  against  the  will  of  the  said  last  mentioned  subjects, 
and  the  other  parishioners  and  inhabitants  of  the  said  parish 
of  Saint  A.,  divers  and  very  many  poor  persons  to  a  great  and 
tinreasonable  number,  to  wit,  the  number  of  four  hundred  and 
more,   not  belonging  to  the  said  parish  of  St.  A.  but  part 
Aereof  belonging  to  the  said  parish  of  St.  Giles  in  the  Fields, 
and  the  residue   thereof  to  the  said  parish  of  Saint  George, 
Bloomsbury^  and  maintained  and  supported  by  and  by  means 
of  the  rates  and  assessments  made  for  the  relief  and  main- 
tenance of  the  poor  of  the  said  last  mentioned  parishes,  to 
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tine  great  damage  and  common  nuisance  of  all  the  liege  sub- 
jects of  our  said  lord  the  king,  near  to  die  said  last  messuage 
and  building  inhabiting  and  dwelling,  and  going,  passing,  and 
returning,  through  the  said  common  street  and  king's  high- 
way  last  mentioned,  in  contempt,  &c.  to  the   evil  exam- 
Third        pie,  &c.  and  against  the  peace,  &c«     And  the  jurors,  &c. 
count,  for  Jo  further  present,  that  the  said  T.  W.,  J.  K.,  and  H.  D.,  be- 
cy^tD^FeT"  *^^^  inhabitants  of  the  said  parishes  of  St.  George,  Bloomsbu- 
sen  the      XTi  9nd  St.  Giles  in  the    Fields,    in  the  county  of  Mid- 
value  of     cUesex,    and  unlawfully  devising   and  intending  to  injure, 
^e  houses  ^iggrieve,  and  prejudice,  the  parishioners  and  inhabitants  of  the 
piurish  of   said  parish  of  Samt  A.  withm  the  liberty  of  Westminster,  by 
Bt  A.        lessening  the  value  of  divers  houses  and  premises  situate  in 
the  said  last  mentioned  parish,  fw  and  m  respect  whereof 
divers  large  sums  of  money  have  been  paid  and  payable,  un* 
der  and  by  virtue  of  die  rates  and  assessments  xrom  time  to 
time  made  for  the  relief  and  maintenance  of  the  poor  of  the 
said  last  mentioned  parish,  and  by  causing  divers  odier  poor 
persons  legally  setded,  and  who  ought  to  be  legally  settled  in 
die  said  parish  of  Saint  Giles,  and  divers  other  poor  persons, 
lee^ly  settled,  and  who  ought  to  be  legally  settled  in  the  said 
pansh  of  Saint  George,  Bloomsbury,  to  acquire  settlements  in 
the  sud  parish  of  Saint  A.,  and  thereby  to  burthen  and 
charge  the  parishioners  and  inhabitants  of  the  said  parish  of 
Saint  A.  with  the  maintenance  of  such  last  mentioned  poor  per^ 
r*651]  sons,*  and  also  unlawfully  devising  and  intending  to  aggrieve, 
injure,  prejudice  and  annoy,  divers  liege  sutjects  of  our  said 
lord  the  kio^,  being  respecu  vely  owners  and  occupiers  of  dwell*' 
ing  houses,  situate  in  the  sfud  parish  of  Saint  A.  by  render* 
ing  tlieir  habitation  in  the  same  dwelling  houses  uncomforta^ 
ble  and  inconvenient,  and  by  lessening  the  value  diereof  did 
on,  &c.  unlawfully  combine,  conspire,  confederate  and  agree, 
among  themselves,  and  together  with  divers  other  persons, 
whose  names  are  to  the  said  jurors  at  present  unknown,  for 
the  unlawful  purposes  last  aforesaid,  and  to  cause  and  procure 
divers  and  very  many  odier  poor  persons,  to  a  great  and  un- 
reasonable number,  to  wit,  tne  number  of  two  hundred  and 
more,  being  legally  settled  in  the  said  parish  of  Saint  Giles,  in 
the  Fields,  and  also  divers  other  poor  persons  to  a  great  and 
unreasonable  number,  to  wit,  the  number  of  two  hundred  and 
more,  being  legally  setded  in  the  said  parish  of  Saint  George, 
Bloomsbury,  and  being  respectively  maintained  and  support- 
ed, by  and  by  means  of  the  rates  and  assessments  made  for 
the  relief  and  maintenance  of  the  poor  of  the  said  parishes 
of  Saint  Giles  in  the  Fields  and  Saint  George,  Bloomsbury,  to 
be  placed  in  and  to  dwell  and  inhabit,  and  be  maintained  and 
supported,,  in  a  certain  other  messuage  and  building,  not  be* 
ing  within  the  said  parishes  of  Sunt  Giles,  in  the  Fields  and 
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Sunt  George  Bloomsbury,  or  either  of  them,  but  situate  and 
being  in  the  said  parish  of  Saint  Anne,  and  close  to  and  ad- 
joinhig  upon  a  certain  common  street  and  public  kihg^s  high- 
way in  the  said  last  mentioned  parish,  called  D.  Street,  and 
near  to  the  dwelling  houses  of  divers  liege  subjects  of  our 
said  lord  the  king,  in  the  said  last  mentioned  parish  situate 
and  being,  without  the  consent  and  against  the  will  of  the 
owners  and  occupiers  of  the  said  last  mentioned  dwelling 
houses,  and  of  the  other  parishoners  and  inhabitants  of  the 
said  parish  of  Saint  A.  and  that  in  pursuance  of  the  said  last 
mentioned  unlawful  combinadon  and  conspiracy,  they  the  said 
T.W.,  J.K.andH.  D.,  wrongfully  and  unlawfully,  afterwards, 
to  wit,  on.  Sec.  to  wit,  at.  Sec.  did  obtain  and  procure  a  certain 
other  large  messuage  and  building  so  situate  and  being  out  of 
the  said  parishes  of  Saint  Giles  in  the  Fields,  and  Saint  George 
Bloomsbury,  and  of  each  of  them,  and  in  the  said  parish  of 
Saint  A.  and  close  to  and  adjoining  upon  a  certain  common 
and  public  street  and  king's  nighway  mere,  called  D.  Street, 
and  near  to  the  dwelling  houses  of  divers  liege  subjects  of 
our  said  lord  the  kine,  in  the  said  last  mentioned  parish  situ- 
ate and  being,  and  did  then  and  there  wrongfully  and  unlaw- 
fully keep  and  muntain,  and  from  that  time  hitherto  have 
kept  and  maintained,  and  still  do  keep  and  maintain,  in  the 
same  messuage,  Sec.  [as  injirst  count  to  the  end,]  And  the  Third 
jurors,  &c.  do*  further  present,  that  the  said  T.  W.,  J.  K.  count 
and  H.  D.,  being  such  inhabitants  of  the  said  parishes  of  [*662j 
Saint  George  Bloomsbury,  and  Saint  Giles  in  the  Fields,  in 
die  county  of  M.  afterwards,  to  wit,  did  on,  &c.  at,^  &c.  un- 
lawfully combine,  conspire,  confederate  and  agree,  among 
themselves  and  together  with  divers  other  persons,  whose 
names  are  to  the  said  jurors  at  present  unknown,  to  c^use 
and  procure  divers  and  very  many  other  poor  persons,  to  a 
great  and  unreasonable  number,  to  wit,  to  the  number  of  two 
hundred  and  more,  being  legally  setded  in  the  said  parish  of 
Saint  Giles  in  the  Fields,  and  also  divers  other  poor  persons, 
to  a  great  and  unreasonable  number,  to  wit,  the  number  of 
two  hundred  and  more,  being  legally  settled  in  the  said  pa* 
rish  of  Saiivt  George  Bloomsbury,  and  beine  respectively 
maintained  and  supported  by  and  by  means  of  the  rates  and 
assessments  made  tor  the  relief  and  maintenance  of  the  poor 
of  the  said  parishes  of  Saint  Giles  in  the  Fields,  and  oaint 
George  Bloomsbury,  to  be  placed  in,  and  to  dweU  and  inha* 
bit,  and  be  maintained  and  supported,  in  a  certain  messuage 
and  building,  not  being  within  the  said  parishes  of  Saint 
Giles  in  the  Fields,  and  Saint  George  Bloomsbury,  or  either 
of  them,  but  situate  and  being  in  the  said  parish  of  Saint 
Anne,  and  close  to  and  adjoining  a  certain  cpmrnon  street  and 
Crim,  Law.  vol.  hi.  » 
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public  king^s  highway  in  the  said  last  mentioned  parish,  call- 
ed D.  Street,  and  near  to  the  dwelling  houses  of  divers  liege 
subjects  of  our  said  lord  the  king,  in  the  said  last  mentioned 
parish  situate  and  being,  without  the  consent  and  against  the 
will  of  the  owners  and  occupiers  of  the  said.last  mentioned 
dwelling  houses,  and  of  the  other  parishoners  and  inhabitants 
of  the  said  parish  of  Saint  Anne,  and  that  in  pursuance  of 
their  unlawful  combination  and  conspiracy  last  mentioned, 
they  the  said  T.  W.,  J.  K.  and  H.  D.,  wrongfully  and  unlaw- 
fully s^terwards,  to  wit,  on  &c.  to  wit,  at,  &c.  did  obtain  and 
Fourth      procure,  &c.  [as  in  the  second  count  to  the  end.]    And  the  jor 
«ount.        yQ,.g^  gj^  Jq  further  present,  that  the  said  T.  W.,  J.  K-  and 
H.  D.,  unlawfully  devising  and  intending  to  injure,  aggrieve, 
and  prejudice  divers  liege  subjects  of  our  said   lord  the 
king,  being  respectively  owners  and   occupiers  of  certain 
messuages  and  buildings,  situate  and  being  in  and  by  the 
side  of  a  certain   common   and   public   street   and   king^s 
highway,  called  D.  Street,  in  the  parish  of  Saint  A.  within 
the  liberty  of  Westminster,  in  the  county  of  Middlesex,  by 
rendering  their  habitation  in  the  same  dwelling  houses  uncom- 
fortable and  inconvenient,  and  by  lessening  the  value  thereof, 
did  afterwards,  to  wit,  on,  &c.  at,  &c.  unlawfully  combine, 
conspire,  confederate  and  agree,  among  them8elves,and  togeth- 
er with  divers  other  ill  disposed  persons,  whose  names  are  to 
the  said  jurors  at  present  unknown,  to  cause  and  procure  divers 
^#663]    and*  very  many  other  poor  persons,  to  an  unreasonable  and 
great  number,  to  wit,  the  number  of  four  hundred  and  more, 
not  belonging  to  or  being  settled  in  the  said  parish  of  St.  A. 
but  being  maintained  and  supported  by  and  by  means  of  the 
rates  and  assessments  made  for  the  relief  and  maintenance  of 
the  poor  of  the  parishes  of  St.  Giles  in  the  Fields,  and  St. 
Ge<)rge  Bloomsbury,  in  the  county  of  Middlesex,  and  part 
thereof  belonging  to  the  said  parish  of  St.  Giles  in  the  Fields, 
and  the  residue  thereof  to  the  said  parish  of  St.  George 
BloomsbuiT,  to  be  placed  in,  and  to  dwell  and  inhabit,  and 
be   maintained  and  supported,  in  a  certain  messuage  and 
building,  situate  and  being  out  of  the  said  parishes  of  St. 
Giles  in  the  Fields,  and  St.  George  Bloomsbuxy,  and  of  each 
of  them,  and  in  the  said  parish  of  St.  A.  and  close  to  and 
adjoining  upon  the  said  last  mentioned  street,  called   D. 
Street,  and  near  to  the  said  dwelling  houses  last  mentioned, 
there  situate  as  aforesaid,  without  the  consent  and  against 
the  will  of  the  owners  and  occupiers  of  the  ssad  last  men- 
tioned dwelling  houses,  and  that  m  pursuance  of  their  said 
last  mentioned  unlawful  combination  and  conspiracy,  they 
the  said  T.  W.,  J.  K.  and  H.  D.,  did  afterwards,  to  wit, 
CD,  &c.  tp  wit,  at  the  parish  of  St.  A.  aforesaid,  wrongfully 
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and  unjustly,  without  the  consent  andr'a^nst  the  will  of  the 
owners  and  occupiers  of  the  said  last  mentioned  dwelling 
houses,  place,  keep  and  maintain,  and  from*  jLh%l  time  hither* 
to  have  kept  and  maintained,  and  still  do  keepahd  nfaintain, 
in  a  certain  messuage  and  building,  situate  and  being.out  of 
the  said  parishes  of  Saint  Giles  in  the  Fields,  aiid  Saint 
George  ffioomsbuiy,  and  of  each  of  them,  and  in  ^e>ilid 

Cish  of  Saint  A.  and  close  to  and  adjoining  upon  the  s&id*'-  .  . 
t  mentioned  street,  called  D.  Street,  and  near  to  the  said  .*  :*  .* 
last  mentioned  dwelling-houses  there  situate  as  aforesaid,  di- 
vers and  very  many  other  poor  persons,  to  a  great  and  un- 
reasonable number,  to  wit,  the  number  of  four  hundred  and 
more,  not  belonging  to-  or  being  setded  in  the  said  pa- 
rish of  Saint  A.  but  being  maintained  and  supported,  by 
and  by  means  of  the  rates  and  assessments  made  for  the  re- 
lief and  maintenance  of  the  poor  of  the  said  parishes  of  Saint 
Giles  in  the  Fields  and.  Saint  George  Bloomsbunr,  and  part 
diereof  belonging  to  die  said  parish  of  Saint  Giles  in  the 
Fields,  and  the  residue  thereof  to  the  said  parish  of  Saint 
Geoi^  Bloomsbury,  to  the  great  damage,  injury  and  annoy- 
ance of  the  owners  and  occupiers  of  the  said  last  mentioned 
dwelling  houses,  so  situate  as  aforesaid,  in  contempt.  Sec.  to 
the  evil  example,  &c.  and  against  the  peace,  &c. 

[Commencemeiit  as  ante  2.]    That  A.  B.  late  of,  &c.  on.  For  keep- 
Sec,  with  force  and  arms,  at,  &c.  in  a  certain  shop  or  pre-  inffcop* 
mises  there,  near*  the  dwelling  houses  of  divers  liege  sub-  JJ^^»g 
jects  of  our  said  lord  the  king,  and  also  near  divers  streets  shop  so  as 
and  common  highways  there,  unlawfully  and  injuriously  did  to  annoy 
set  up,  and  from  thence  until  the  day  of  taking  the  said  in-  ^^J^^ 
quisition,  did  use,  exercise  and  carry  on  the  trade  and  busi*  ^^x    ^^ 
ness  of  a  copper-smith,  and  during  that  time,  to  wit,  on,  &c.    [#664] 
and  on  divers  other  days  and  times,  between  that  day  and 
the  day  of  taking  this  inquisition,  at  early,  late  and  unsea- 
sonable hours,  and  at  divers  other  times,  at,  &c.  aforesiud,  un- 
lawfully and  injuriosly  made  and  caused  to  be  made  divers 
loud,  terrible,  and  tremendous  sounds  and  noises,  in  the  said 
shop  and  premises,  to  the  great  damage  and  common  nui- 
sance of  aU  the  liege  subjects  of  our  said  lord  the  king,  not 
only  near  the  same  shop  and  premises  inhabiting  and  resid- 
ing, but  also  in,  by,  and  through  the  said  streets  and  com- 
mon highways,  then  going,  passing,  and  returning,  to  the 
evil,  &c.  and  against  the  peace,  &c. 

[Commencement  as  ante  2«]     That  E.  L.  late  of,   &c.  to  For  cany- 

wit,  on,  &c.  and  on  divers  other  days  and  times  between  that  xnff  o&  ^^ 

trade  of  s 

(m)  This  precedent  Ufrom  the     Peake»  Rep.  91. 
MS.  of  a  g-entleman  at  the  bar.    See 


•  • 


•  • 
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3.  • 


brtsier  so  j^y  and  the  day  of  tftku^^jUiis  inquisition  with  force  and  arms, 
S^weU^"  at,  &c.  aforesaid,.in-,a  certain  work  shop,  there  situate  near 
ing  houses  the  dwelling  Kc^i»{^s,' chambers,  and  residences  of  divers  sub* 
as  to  be  a  jects  of  our  ^d  lord  the  king,  therein  dwelling  and  residing, 
nuisance,  j^^  j^j^q  ^^j^j.  divers  public  king's  common  highways,  there 
^"^  unWwfolly  and  injuriously  did  set  up,  exercise,  and  cany  on 

tbcr^thiide  and  business  of  a  tinman  and  brazier,  and  on  the 
Vsaid,^  &c.  and  on  the  other  days  and  times  aforesaid,  there,  at 
.  '  ;•.  '.early  hours  in  the  morning,  and  in  the  day  time,  and  at  late 
' '  /;    :  *  hours  in  the  nights  of  the  days  aforesaid,  unlawfully  and  in- 
juriously did  make,  and  cause  and  procure  to  be  made,  divers 
loud,  harsh,  tremendous,  and  annoying  sounds  and  noises,  by 
then  and  there  hammering,  and  striking,  and  causing  and  pro- 
curing to  be  hammered  and  stricken,  divers  tin,  brass,  and  cop- 
per instruments  and  utensils,  and  divers  pieces  of  tin,  brass, 
and  copper,  and  other  metals,  with  divers  large  hammers,  and 
other  miplements  and  instruments,  by  reason  whereof  the 
said  subjects  of  our  said  lord  the  king,  so  dwelling,  residing, 
and  living  in  the  said  dwelling-houses,  chambers,  and  resi- 
dences, near  to  the  said  work«shop,  on  the  several  days  and 
times,   were  and  still  are  greatiy  annoyed,   and  disturbed, 
and   incommoded  in  the  use,   occupation,   and   enjoyment 
of  their  said  dwelling  houses  chambers  and  residences,  and 
greatiy    interrupted  ^  in   the  exercise  and  pursuit   of  their 
[#665]   respective  lawful  professions,   business,  and  transactions,* 
and  deprived  of  tneir  natural  rest  and   sleep,  and  render- 
ed and  made  in  other  respects  very  uncomfortable,   and 
thereby  also  the  subjects  of  our  said  lord  the  king,  in  and 
through,  and  along  the  common  highway  aforesaid,  passing, 
repassing  and  travelling,  were  and  are  greatiy  annoyed  and 
disturbed,  to  the  great  damage,  &c.    [conclusion  as  ant^664.] 
And  the  jurors,  &c.  do  further  present,  that  the  said  £.  L.  on 
the  siud,  &c.  and  on  the  other  days  and  times  aforesaid  with 
force  and  arms,  at,  &c.  aforesaid,  near  to  the  chambers  and 
residences  of  divers  subjects  of  our  said  lord  the  king  here 
situate,  unlawfully  and  injuriously  did  make,  and  cause  and 
procure  to  be  made  divers  great  and  loud  sounds  and  noises, 
by  then  and  there,  to  wit,  on  the  days  and  times  aforesaid, 
hammering  and  striking,  and  causing  to  be  hammered  and 
stricken,  divers  utensils  of  tin,  brass  and  copper,  and  divers 
pieces  of  tin,  brass  and  copper,  and  other  metals,  with  divers 
large  hammers  and  other  implements  and  instruments.     By 


(n)    This   was   the    indictment     as  the  prosecutor  could   not  prove 
u;ainst  Lloyd,  A.  D.  1800»  and  set-     that  the  annoyance  was   a  public 


tied  by  an  eminent  crown  lawyer,     nuisance. 
The  defendant  was  not  convicted. 


NUISANCES  GENERALLY. 


tOd 


reason  whereof  the  subjects  of  our  said  lord  the  king,  resid- 
ing and  living  near  to  me  said  place,  where  the  said  last  men* 
tioned  sounds  and  noises  were  so  made  as  aforesaid,  were 
and  still  are  greatly  annoyed  and  disturbed  in  the  occupation 
and  enjoyment  of  their  said  chambers  and  residences,  to  the 
great  damage,  &c.  [conclusion  as  ante  664.] 

Surrey.  That  A.  B.  late  of,  &c.  C.  D.  late  of,  &c.  and^ 
divers  other  persons  (to  the  jurors  aforesaid  as  yet  unknown) 
being  wicked  and  malicious  persons,  and  not  regarding  the 
laws  and  statutes  of*  this  realm,  9or  the  pains  and  penalties 
therein  contained,  on,  &c.  at,  &c.  aforesaid,  a  certain  turn- 
pike gate,  there  set  up  and  erected,  to  prevent  passengers  from 
passing  by  without  paying  the  toll  laid,  and  directed  to  be  paid 
by  an  act  of  parliament,  made  in,  &c.  intituled.  An  act,  &c. 
[here  set  out  the  titie  of  the  acty  under  which  the  toll  is  col* 
lected]  with  force  and  arms,  wilfully,  maliciously,  and  felo- 
niously, did  throw  down,  level  and  destroy,  in  contempt  of 
our  said  lord  the  king  and  his  laws,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  against  the  form  of  the  sta- 
tute in  such  case  made  and  provided,  and  against  the  peace  of 
our  said  lord  the  kine,  his  crown  and  dignity. 

That  W.  R.  late  of,  &c.  at  the  several  times  of  the  commit* 


For  cut- 
ting down* 
and  de- 
stroying a 
turnpike- 
gate,  (tf) 

[*666] 


(•)  See  a  similar  precedent,  Cro. 
C.  C.  474. 7  Ed.  740. 2  SUrkie,  560. 
This  indictment  is  framed  upon  the 
13  Geo.  m.  c.  84.8.  42.,  by  which  it^ 
is  enacted,  that  if  any  person  shall, 
either  by  day  or  night,  wiUuUy  or 
maiiciously  pull  down,  pluck  up, 
throw  down,  level,  or  otherwise 
destroy  any  turnpike-gate,  or  any 
post,  nil,  wall,  or  any  chain,  bar,  or 
o&er  fence  belonging  to  any  turn- 
pike-gate or  any  other  chain,  bar  or 
fence  of  any  kind  whatsoever  set  up 
or  erected,  to  prevent  passengers 
from  passing  by  without  paying  any 
toll  hud  or  directed  to  be  paid  by 
any  act  or  acts  of  parliament,  made 
for  that  purpose,  or  any  house  or 
bouses  erected  for  the  use  of  any 
such  tumpike-^te,  or  any  crane,' 
machine  or  engme  made  or  erected 
on  any  turnpike  road  by  authority 
of  pariiament  for  weighing  waggons, 
carts  or  carriages,  or  shall  forcibly 
rescue  any  person  being  lawftiUy  in 
custody  of  any  officer  or  other  per- 
son, for  any  of  the  offences  before- 
mentioned,  he  shall  be  adjudged 
guilty  of  felony,  and  either  trans- 
ported for  seven  years  to  our  for- 
eign plaaUtions,  or  imprisoned  for 


any  term,  not  exceeding  three  years, 
at  the  diacretion  of  the  judges.  The 
venue  may  be  laid  in  any  county,  at 
the  discretion  of  the  party  indicting. 
By  8  Geo.  II.  c.  20,  made  perpetual 
by  27  Geo.  II.  c.  16,  it  is  fefony  with- 
out benefit  of  clergy,  to  pull  down 
or  destroy  any  lock,  shiice,  or  other 
works  erected  on  a  navigable  river, 
by  authority  of  parliament,  or  to  res- 
cue any  person  imprisoned  on  such 
a  charge  from  lawful  custody.  But 
a  conviction  of  this  offence  works 
no  corruption  of  blood,  loss  of  dower 
or  foifetore  of  lands  or  floods,  t.  4. 
The  venue  may  be  laid  m  ai^  adja* 
cent  county  of  England,  s.  3.  And 
now  the  wiUul  or  malicious  break- 
ing, throwing  down,  damaging,  or 
destroying  banks,floodgates»  riuices, 
or  other  works,  and  the  opening  or 
drawing  up  any  floodgate,  or  doing 
any  other  wilful  hurt  or  mischief  to 
navigation,  so  as  in  any  manner  to 
obstruct  i1^  is,  by  4  Geo.  III.  c.  12. 
s.  5.  made  a  single  felony,  and  pun- 
ished with  transportation  for  seven 
years. 

(p)  This  was  the  indictment  A.  D. 
1799,  *  against  Bobinsoi^  froim  the 
Crown  Office. 


Indict- 
ment a- 
gainst  sur- 
veyor of 
highways 
for  usinr 
materiaw 
obtained 
for  the  rc- 
pauing 
them  on 
his  own 
premises, 
and  em- 
ploying 
public  la- 
bourers, 
&c.(/^) 


^04  ilKDICTMENTS,   &C.    FOR 

ting  of  the  several  oflences  hereafter*mentioned  was  one  of  the 
siirveyors  of  the  highways  of  the  parish  of  —  aforesaid,  in  the 
county  aforesaid,  to  wit,  at,  &c.  aforesaid,  and  that  the  said  W. 
R.  so  being  such  surveyor  of  the  highways  as  aforesaid,  nqt 
regarding  his  duty  in  that  behalf,  but  minding  and  intending 
to  promote  his  own  private  gain  and  emolument,  at  the  ex* 
pense  of  the  inhabitants  of  the  said  parish,  on.  Sec.  and  so 
forth,  and  on  sixty  other  days  and  times  then  next  following, 
at,  &c.  aforesaid,  unlawfully,  wilfully  and  corruptly,  by  co* 
lour  of  his  said  office  of  surveyor  of  the  highways  as  aforesaid, 
did  cause  and  procure  divers,  to  wit,  fifty  cart  loads  of  gravel, 
and  other  materials,  which  had  been  then  and  there  dug  and 
got  at  the  costs  and  charges  of  the  inhabitants  of  the  said 
parish,  for  the  purpose  of  repairing  the  public  common  high- 
ways of  the  said  parish,  and  which  ou^t  then  and  there  to 
have  been  laid  upon  and  used  in  the  repairs  of  such  high- 
ways  to  be  carried  and  conveyed  to  certain  gardens,  lands  and 
grounds  of  the  said  W.  R.  within  the  said  parish,  and  there 
to  be  laid,  spread  and  used,  for  his   own  private   gain  and 
emolument,  and  did  then  and  there  unlawfully,  wilfully  and 
corruptly,  by  colour  of  his  said  office,  cause  and  procure  di- 
vers labourers,  to  wit,  &c.  [naming  them]  then  and  there  hired 
and  retained  at  the  costs  and  chsu^s  or  the  said  inhabitants 
[#667]   of  the  said  parish  to  get  and  carry*  gravel  and  materials,  for 
the  purpose  of  repairing  and  to  repair  the  highways  of  the 
said  parish,  under  the  direction  of  the  surveyors  of  the  high- 
ways of  the  said  parish,  to  be  employed  in  the  carrying  and 
conveying  the  said  gravel  and  other  materials  to  the  said  gar- 
dens, lands  and  grounds  of  the  said  W.  R.  and  in  there  lay- 
ing, spreading  and  using  the  same  for  the  private  gain  and 
emolument  of  the  said  W.  R.  when  such  labourers  ought  to 
have  been  then  and  there  employed,  getting  gravel  and  other 
materials  for  the  purpose  of  repsdring,  and  in  Ae  repairing 
such  highways,  and  also  did  then  and  there  unlawfully,  wil- 
fully and  corruptly,  bv  colour  of  his  said  office,  cause  and 
procure  divers  teams,  lumished  widi  horses  and  other  cattle, 
and  with  men  to  attend  the  same,  which  had  been  then  and 
there  duly  sent  by  divers  inhabitants  and  occupiers  of  lands, 
tenements  and  hereditaments  within  the  said  parish,  to  wit, 
by,  &c.  fnaming  them]  to  perform  statute  duty  for  and  in  the 
repair  ot  the  said  highways,  imder  the  direction  of  the  sur- 
veyors of  the  highways  of  the  said  pai-ish,  to  be  employed  in 
the  carrying  and  conveying  of  the  sstid  gravel  and  other  ma- 
terials to  ^e  said  lands,  gardens  and  ground  of  the  s^id  W. 
R.  and  in  fthere  laying,  spreading  and  using  the  same  for  the 
private  gajln  and  emolument  of  the  said  W.  R.  when  such 
teams,  suild  the  men  atteilding  the  same,  ought  to  have  been 
then  and  there  employed  in  getting,  loading  and  conveying 
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gravel  and  other  materials,  for  the  purpose  of  repairing,  and 
in  the  repairing  such  highways,  contrary  to  the  daty  of  tw 
said  W.  R.  as  such  surveyor  of  the  highways  as  aK>resaid, 
to  the  evil  example,  &c.  and  against  the  peace,  &c. 

[jSecond  count  only  for  procuring  gravel  dug  for  thepur* 
pomes  of  repairing  to  be  taken  to  his  own  premises.  Third 
count  J  for  procuring  the  public  labourers  to  carry  gravel  for 
him.  Fourth  county  employing  the  teams  sent  to  perform  sta^ 
tute  duty  to  carry  gravel  jor  him.  Fifih  county  for  employing 
the  public  labourers  to  dig  muck  and  dirty  and  convey  it  for  him* 
self.  Sixth  county  for  employing  teams  for  the  same  purpose,] 

And  the  jurors,  &c.  do  furdier  present,  that  the  said  W.  s*"^*^*^ 
R.  so  being  such  surveyor  of  the  highways  as  aforesaid,  not  embezzei- 
regarding  his  duty  in  that  behalf,  but  minding  and  intending  ling  the 
as  aforesaid,  on  the  said,  &c.  and  on  sixty  other  davs  and  f^^^^  ^ 
times  then  next  following,  at,  &c.  aforesaid,  unlawfully,  wil-  ^^^  ^  P*" 
fully  and  corruptive  by  colour  of  his  said  office,  did  cause  and 
procure  divers  other,  to  wit,  one  hundred  other  load%  of  gra- 
vel and  other  materials,  which  had  been  then  and  there  dug 
and  got  at  the  costs  and  charaes  of  the  inhabitants  of  the 
said  parish,  for  the  purpose  of  repairing  the  public  common 
highways  of  the  said  parish,  and  which  then  and  there  ought 
to  nave  been  laid  upon  and  used  in  the  repairs  of  such  high- 
ways* as  aforesaid  to  be  carried  and  conveyed  to  a  certain    [*668} 
plsure,  called  Queen  Street,  within  the  said  parish,  not  being 
one  of  the  public  highways  of  the  said  parish,  and  there  to 
be  laid,  spread  and  used  for  his  own  private  accommodation, 
gain  and  emoliunent,  contrary  to  the  duty  of  the  said  W.  R. 
as  such  surveyor  of  the  highways   as  aroresaid,  to  the  evil 
example,  &c.  and  against  the  peace,  fcc. 


INDICTMENTS  FOR  NOT  REPAIRING  GAOLS. 

That  within  the  hundred  of  M .  in  the  county  of  C.  there  ^fjt^*  * 
now  is,  and  from  time  whereof  the  memory  of  man  is  not  to  gag^ee  in 
the  contrary,  there  hath  been  (r)  a  certain  common  gaol  of  poisession 
our  said  lord  the  king,  for  the  purpose  of  keeping  in  safe  ^Af^y 
custody  offenders  and  prisoners  within  the  same,  situate  and  andhun- 
being  at  M.  in  the  said  county,  and  parcel  of  a  certain  tene-  dred 
ment  commonly  called  the  gaol  tenement,  otherwise  the  gaol  ^^  ^?' 

•  — •  iiifit. 

(^)   This  precedent   is   from   4  See  1  M.  and  S.  435.  6  East,  315.  wherebf 

Wentw.  363.  where  see  Mr.  Bower's  ante  571,  3.  the  pri- 

opinion.     The  indictment  does  not         (r)  It  should  seem  b^r  aaalog^y  to  soner» 

seem  to  be  framed  according  to  that  the  decision  on  indictment  for  not  therein 

opinion,  as  it  does  not  state  that  the  repiuring  highways,  ante  570,  S76.  could  not. 

defendant  raHone  tenure  was  bound  that  it  is  not  necessaiy  to  arer  that  be  kept 

to  repair,  which  seems  necessary,  the  goal  was  inmiemorially  a  goal.      safely,  {q) 
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house  th^re,  and  that  on,  &c.  and  continually  from  dience 
Yuitil  the  day  of  taking  this  inquisition,  the  said  gaol  hath 
been  and  still  is  greatly  ruinous,  in  decay,  and  out  of  repair, 
for  want  of  needful  and  necessary  repairing  and  amending  the 
same,  so  that  offenders  and  prisoners,  during  such  time,  could 
not,  nor  can  they  now  be  kept  in]safe  and  secure  custody  with- 
in the  same  gaol,  as  they  ought  and  were  wont  to  be,  and 
still  ought  to  be,  to  the  great  hindrance  and  obstruction  of 
justice,  to  the  great  damage  of  his  majesty's  liege  subjects,'and 
against  the  peace,  &c.  And  the  jurors,  &c.  do  further  present, 
that  G.  W.  late  of,  &c.  for  and  during  all  the  time  afore- 
said, was  and  still  is  owner  and  occupier  of  the  said  tenement, 
and  that  the  said  G.  W.  as  owner  and  occupier  of  the  said 
tenement,  and  all  others  the  owners  and  occupiers  thereof 
for  the  time  being,  from  time  whereof,  &c«  until  the  time  of 
such  nuisance,  have  repaired  and  amended,  and  have  been 
used  and  accustomed  to  repair  and  amend,  and  the  said  G. 
W.  still  of  right  ought  to  repair  and  amend,  die  said  goal, 
so  being  ruinous,  in  decay,  and  out  of  repair  as  aforesaidi 
when,  and  as  often  as  occasion  hath  required,  or  shall  or 
may  be,  or  require,  and  tharthe  said  G.  W.  has  not  yet  done 
f*669]  the*  same,  &c.  [Second  count  as  occupier  only.  Third  count 
bailtf  and  keeper  of  the  goal  of  the  liberty  of  the  hundred  of 
M*  in  the  said  county  of  C] 
AgainBt  That  within  the  liberties  of  the  said  city  of  G.  there  now 

Bnd  bu?-***^  ^®»  *^^  from  time  whereof,  &c.  there  hath  been  a  certain 
gesses  for  common  gaol  of  our  said  lord  the  king,  for  the  purpose  of 
not  repair-  keeping  in  safe  custody,  offenders  and  prisoners  within  the 
'"^i^th    ®^™^»  situate  and  being  partly  on  and  over  a  certain  gateway, 
city  of    ^  called  the  N.  gate,  and  partly  in  and  parcel  of  a  certain  erec- 
Glouces.    tion  or  building  contiguous  to  and  adjoining  upon  the  said 
ter.  (»)      gateway  there,  and  that  on,  &c.  and  continually  trom  thence 
until  the  day  of  the  taking  of  this  inquisition,  the  said  saol 
hatb  been  and  still  is  gready  ruinous,  in  decay,  and  out  of  re- 
pair, for  want  of  needful  and  necessary  repairing  and  amend- 
mg  the   same,  so  that  offenders  and  prisoners,  during  such 
time  could  not,  nor  can.  they  now  be  kept  and  secured  in  safe 
and  secure  custody  within  the  same  goal,  as  they  ought  and 
were  wont  to  be,  and  still  ought  to  be,  to  the  great  hindrance 
and  obstruction  of  justice,  to  the  great  damag&of  his  maji^« 
ty's  liege  subjects,  and  against  the  peace,   &c.  and  that  the 
mayor  and  burgesses  of  the  said  city  and  county  of  the  same 
city,  from  time  immemoral,  as  owners  of  the  said  gaol,  ought 
and  have  been  accustomed  by  right  and  ancient  usage  to  re- 

(»)  This  precedent  is  from  Cro.  to  state  obligation  to  repair,  raHone 
C.  C.  8th  ed.  318.  Cro.  C.  A.  398.  tenura.  See  1  M.  and  S.  435,  ante 
Qucre,  if  the  indictment  ought  not     571,  2. 
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pair  and  amend,  and  still  of  right  ought  to  repair  and  amend 
the  said  gaol^  when  and  as  ouen  as  occasion  should  or  shall 
require,  and  that  the  said  mayor  and  burgesses  have  not  yet 
done  the  same. 


INDICTMENTS,  &c.  FOR  ILLEGAL  COMPANIES. 

That  A.  B.  late  of,  &c.  [a  number  of  other  defendants]  On  6  G«o, 
contriving  and  intending  to  prejudice  and  aggrieve  divers  I-  ©•  l^*  f- 
subjects  of  the  king  in  their  trade  and  commerce,  under  false  ]^^u^' 
pretences  for  the  public  good,  after  the  24th  of  June,  1720,  sci^tions 
to  wit,  on,  &c.  at,  £.c.  did,  according  to  their  own  device  and  to  set  on 
scheme,   make  subscriptions  towards  raising  a  great  sum  of  foot  a  coin- 
money  for  establishing  and  setting*  on  foot  a  certain  new  JJ^^      * 
and  unlawful  undertaking  to  the  common  grievance,  preju-  number  of 
dice,  and  inconvenience  of  great  numbers  of  the  king^s  sub-  personal 
jects  in  their  trade  and   commerce,  that  is  to  say,  did  make  "*'  P^" 
subscriptions  towards  raising  a  sum  not  exceeding  20,000/.  ^^g 
to  be  divided  into   more    than  twen^  thousand  parts    or  bread,  (t) 
shares,     for    the  purpose   of  buying   xom,   grinding    the    [#570] 
the  same,  making  bread,  and  dealing  in  or  distributing  of 
flour  and  bread,  and  for  other  purposes  unknown  ;  which  un* 
dertaking  was  a  public  undertaking,  and  did  then  and  there^ 
and  still  doth  relate  to  affairs,  in  which  the  trade,  commerce^ 
and  welfare  of  great  numbers  of  the  king^s  subjects  were  and 
are  concerned,  to  wit,  at,  &c.  to  the  common  nuisance  of  all 
the  king's  subjects,  against  the  form  of  the  statute,  &c.  and 
against  the  peace,  &c.     And  the  jurors,  &c.  do  further  pre*  Another 
^ent,  that  die  said  defendants,  on,  &c.  at,  &c.  aforesaid,  sub«  ^^"^^- 
scribed  towards  collecting  and  raising  by  subscripdon  a  great 
sum  of  money,  not  exceeding  20,000/.  to  be  divided  into  not 
more  than  20,000  shares  for  the  purpose  of  assisting  and  ia- 


(i)  See  formsy  14  East,  406,  15  jury  found  a  special  verdict,  that. 
'BnAf  511.  This  indictment  was  the  company,  tnoug^  prejudicial  to 
fbuhded  on  the  circumstance  of  a  the  traae  of  particular  individuals^ 
nnmberof  persons  agreeing  to  raise  was  beneficial  to  the  communitv  at 
20,0002.  by  subscriptions  of  1/.  a  large.  And,  on  this,  the  court  held 
«hare,  for  the  purpose  of  buying  that  no  judgment  could  be  pronouno- 
and  grinding  corn,  making  it  into  ed  against  the  defendant,  the  star 
bread,  and  distributing  It  among  the  tute  constituting  some  public  com- 
partners.  No  person  could  hold  panics^  not  sanctioned  by  act  of  par- 
more  than  twenty  shares,  except  iiament,  pubhc  nuisances,  did  not 
they  came  to  him  by  act  of  law,  intend  absolutely  to  make  them  so^ 
marriage,  8cc.  nor  could  any  shares  but,  to  leave  their  injurious  tenden^ 
be  assign^  except  the  assignee  cy  to  the  decision  of  a  iury.  But  in 
would  enter  into  a  covenant,  to  cases  of  improper  combination  this 
conform  to  all  the  original  re-  fofm  would  nearly  mffice. 
gulationa  of  the    members.    The 
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vouring  a  certain  other  new  and  unlawful  undertaking,  tending 
to  the  common  grievance,  he.  [as  before]  and  did  then  and 
there  pay  upon  such  subscription,  certain  small  sums,  amount- 
ing in  me  whole  to  a  large  sum,  to  wit,  30/.  which  said  last 
undertaking  was  a  public  undertaking,  &c.  [as  before.']  And 
the  jurors,  &c,  do  further  present.  That  the  said  defendants, 
on,  &c.  aforesaid,  at,  &c.  aforesaid,  presumed  to  act  as  if 
they  were  a  corporate  body,  and  pretended  to  raise  a  trans- 
ferable and  assignable  stock,  without  any  legal  authority,  and 
without  any  charter  from  the  crown  for  so  doing,  that  is  to 
say,  as  a  corporate  body,  for  the  purpose  of  buying  com,  grind- 
ing the  same,  making  bread,  and  dealing  in  and  distributing 
of  flour  and  bread,  and  for  odier  purposes  unknown ;  and  hav- 
ing a  number  of  shares  not  exceeding  20,000,  transferable  and 
assignable  by  and  from  the  holders  of  such  shares,  to  any 
other  person  or  persons,  at  the  pleasure  of  the  holders 
thereoi:  to  the  common  nuisance  of  all  the  king's  sub- 
jects, &c.  against  the  form  of  the  statute,  &c.  and  against  the 
peace,*  &c.  And  the  jurors,  l^x.  do  further  present.  That 
the  said  defendants,  without  any  legal  authority,  and  without 
any  charter  from  the  crown  for  so  doing,  pretended  to  raise  a 
transferable  stock  to  a  large  amount,  to  wit,  not  exceeding 
20,000/.  to  be  divided  into  not  more  than  20,000  shares, 
which  shares  were  to  be  and  are  transferable  and  assignable 
from  the  holders  thereof  to  any  other  person  or  persons,  at 
the  pleasure  of  such  holders ;  to  the  common  nuisance,  &c, 
and  agiunst  the  statute,  &c.  That  the  defendants,  contriving 
and  intending  as  aforesaid,  did,  according  to  their  own  de- 
vice and  scheme,  further  countenance  and  proceed  in  a  cer- 
tain other  new  and  unlawful  undertaking,  tending  to  the  com- 
mon grievance,  prejudice,  and  inconvenience  of  great  num- 
bers of  the  king's  subjects  in  their  trade  and  commerce ;  that 
is  to  say,  an  undertaking  for  the  purpose  of  buying  com,  <kc. 
[as  before^  which  last  was  a  public  undertaking,  and  did  then 
and  tliere  and  still  doth  relate  to  afiairs,  in  which  the  trade, 
commerce  and  welfare  of  great  numbers  of  the  king's  sub- 
jects, were  and  are  concerned,  to  wit,  at,  &c.  aforesaid,  to  the 
common  nuisance,  &c.  against  the  form  ot  the  statute,  Sec* 
and  against  the  peace,  &c. 
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INDICTMENTS  FOR  KEEPING  UNLICENCED 
ALE-HOUSES,  GAMING  HOUSES,  &c. 

That  J.  F.  late  of,  &c.  victuallen  on,  &c.  and  on  divers  For  keep, 
other  days  and  times,  as  well  before  as  afterwards,  at,  &c.  {[^^    ^' 
aforesaid,  without  any  lawful  authority,  licence,  admission,  without  a 
or  allowance  of  two  justices  of  our  said  lord  the  king,  as-  licence, 
signed  to  keep  the  peace  in  the  county  of  M.  did  take  upon  (^) 
himself  to  keep,  and  then  and  there  did  keep  a  common  ale- 
house, and  in  the  same  house  then  and  there  commonly  and 
publicly  did  sell  and  utter,  and  did  cause  to  be*  sold  and  ut-   [*673] 
tered,  ale  and  beer  to  divers  liege  subjects  of  our  said  lord 
the  king,  in  contempt,  &c.  against  the  form  of  the  statute,  &c. 
and  against  the  peace,  &c.  {u) 

That  A.  B.  late  of,  &c.  being  a  common  sabbath  breaker  and  Por«eIling 
profaner  of  the  lord^s  day,  on,  &c.  and  on  divers  other  days  f^*"*<* 
respectively,  bein^  the  Lord's  da^,  and  between  that  day  and  Sunday. 
the  day  of  the  takmg  of  the  said  inquisition,  during  the  time  (w) 
of  divine  service  on  each  of  the  said  respective  days,  to  wit,  at 
the  hour  of  twelve  on  each  of  those  days,  at  the  parish  afore- 
said, in  the  county  aforesaid,  in  the  dwelling  house  of  him 
the  said  A.  B.  there  situate,  being  a  common  tippling  house^ 
did  openly  sell  and  utter,  and  caused  to  be  sold  and  uttered 
ale  and  beer,  and  other  liquors,  to  divers  idle  and  ill  ^spos- 
ed  persons,  whose  names  to  the  jurors  aforesaid  are  as  yet 
unknown,  and  that  the  said  A.  B.  on  the  said.  Sec.  and  on  di- 
vers other  days  during  the  time  of  divine  service  on  each  re- 
spective day,  at,  &c.  in  his  said  dwelling  house  did  unlawful- 
ly knd  wilfully  permit  and  suffer  divers  idle,  &c.  to  remain 
and  continue  drinking  and  tippling^  to  the  common  nuisance 
of  his  majesty's  liege  subjects,  {x)  to  the  evil  example,  &c. 
in  contempt,  &c.  and  against  the  peace,  &c. 


(v)  This  form  is  taken  from 
Cro.  C.  C.  7th  Ed.  140.  and  see  1 
Saund.  248.  as  observed  however 
in  1  Saund.  250.  e.  n.  3.  this 
does  not  seem  to  be  an  indictable 
ofTence,  the  statute  prescribing 
another  specific  mode  of  punish- 
ment. It  is  not  the  practice  to 
proceed  by  indictment.  See  an 
old  precedent  against  husband  and 
wife  for  keeping  a  tippling  house, 
and  the  husband  for  oeing  a  com- 
mon barrator,  and  the  wife  a  com- 
mon scold.  West,  203.;  and  ano- 
ther against  a  man  for  keeping  a 
blind  tavern  without  a  sign,  be- 
ing  a   barrator    and    his    wife  a 


scold,  id.  23r.  The  keeping  an 
alehouse  without  licence  was  de- 
clared an  offence  by  5  and  6 
Edw.  VI.  c.  25.  and  made  punish- 
able with  confinement  for  three 
days,  and  the  finding  of  sureties. 
This  regulation  was  enforced  by 
1.  Jac.  1.  c.  9.  and  4  Jac.  1.  c.  4. 
and  several  more  recent  statutes 
have  added  pectiniary  penalties. 
See  Bum  J.  Alehouse. 

(u)  Semble  that  it  would  be 
adviseable  to  add  <*  to  the  common 
nuisance,"  &c. 

^w)  From  Mr.  Kaapp's  MS. 

[x)  It  seems  this  is  necessaiy  to 
make  ^e  act  criminal. 


)iO  INDICTMENTS,   &C.    FOR 

Qn35  That  D.  L.  late  of,  &c.  and  T.  L.  late  of,  &c.  on,  &c.  and 

too.  n.  c.  Qjj  divers  other  days  and  times,  between  that  day  and  the  day 
keeping  ^^  taking  this  inquisition,  with  force  and  arms,  at,  &c.  afore- 
an  unli-  ssud,  and  within  twenty  miles  of  the  cities  of  L.  and  W.  un- 
cenced  lawfully  did  keep  and  maintain  a  certain  room  and  j)lace  for 
^^ff^^  public  dancing  and  music,  situate  in,  &c.  aforesaid,  and 
vithoata  within  twenty  miles  of  the  cities  of  L.  and  W.  without  a 
lioence.  licence  had  for  that  purpose,  from  the  last  preceding  MichaeU 
(y)  mas  quarter  sessions  of  the  peace  for  the  county  aforesaid^ 

signified  under  the  hands  and  seals  of  four  or  more  of  the 
justices  there  assembled  at  such  session,  according  to  the  di- 
rections of  the  statute  in  such  case  made  and  provided,  the 
said  dancing  and   music   not   being  lawfully  exercised  or 
carried  on,  under,  or  by  virtue  of  any  letters  patent  or  li- 
cence of  the  crown,  or  licence  of  the  lord  chamberlain  of 
his  majesty's  household,  (z)  to  the  great  damage  and  com- 
mon nuisance  of  all   the  liege   subjects  of  our  said   lord 
the  king,  against  the  form  of  the  statute,  &c.  and  against  the 
Second      peace,  &c«     And  the  jurors,  &c.  further  present,  that  the-said 
count.       D.  L.*  and  T.  S.  &c.  on,  &c.  aforesaid,  with  force  and  arms, 
[^CrS]    at,  &c.  aforesaid,  unlawfully  did  keep  and  maintain,  within 
twenty  miles,  &c.  [as  before]  a  certain  room  for  public  danc- 
ing, without  a  license  had  for  that  purpose,  from  the  last  pre- 
ceding Michaelmas  quarter  sessions  of  the  peace,  holden  for 
the  county  of  M.  in  which  the  said  room  is  situate,  agsunst 
the  form,  &c.  and  against  the  peace,  &c.  [Third  count  Hie  the 
second^  only  using'  the  worrf"  music"  instead  (?/*"  dancing-"] 
Fourth       And  the  jurors,  &c.  That  the  said  D.  L.  and  T.  S.  with  force 

count,  for  ^^^  arms,  at,  &c.  aforesaid,  on,  &c.  aforesaid,  did  keep  and 
a  nuisance        .   ^  .     '     ^^  .    .  -n  j       j   i«       j     i    '^ 

at  com-      mamtam  a  certain  common  ill  governed  and  disorderly  room 

mon  law«    for  public  dancing  and  music ;  and  in  said  room,  for  their 
own  lucre  and  gain,  did  cause  and  procure  divers  persons,  as 
well  men  as  women  of  evil  name  and  fame,  and  of  dishon- 
est conversation,  to  frequent  and  come  together,  to  the  great 
damage  and  common  nuisance  of  all  the  liege  subjects  of  our 
lord  the  king,  and  against  the  peace,  &c« 
For  keep-      [Commencement  as  ante  2.]    That  G.  H.  late  of,  &c.  ahd 
jjjg  * '^■^   I.  K.  late  of,  &c.  on,  &c.  and  on  divers  other  days  and  times, 
house ^or  b^^^^i^  that  day  and  the  day  of  the  taking  of  this  inquisi- 
fighting     tion,  with  force  and  arms,  at  the  parish  aforesaid,  in  the 
cocksy  &c.  county  aforesaid,  did  keep   and  maintain,  and  yet  do  keep 

(y)  This  indictment  was  settled  section.    See  1  Sid.  303.  2.  Hale, 

by  Mr.  Knapp  ailer  much  conside-  171.    Hawk.  b.  3.  c.  25.  s.  112. 

ration.  Ante  1  Vol.  283,  and  cases  there 

(x)  The  words  are  clearly  unne-  cited, 

cessary,  as  the  exception  in  favour  (a)    This   indictment   was  held 

<yf  Ikenced  places  is  in  a  distij^ct  good.  2  Burr.  1233.    As  to  hvwdy 
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and  maintain,  a  certain  commcoi,  ill  governed  and  disorderly 
house,  and  in  the  said  house,  for  his  own  lucre  and  profit, 
certain  evil  and  ill  disposed  persons  of  ill  name  and  fame, 
and  of  dishonest  conversation,  to  frequent  and  come  togeth- 
er, then,  and  the  said  other  days  and  times,  there  unlawful- 
ly and  wilfully  did  cause  and  procure,  and  the  said  persons 
in  the  said  house  then,  and  the  said  other  days  and  times 
there  to  be  and  remain,  fighting  of  cocks,  boxing,  playing 
at  cudgels,  and  misbehaving  themselves,  unlawfully  and  wil- 
fully did  permit,  and  yet  doth  permit,  to  the  great  damage 
and  common  nuisance  of  all  the  subjects  of  our  said  lord 
the  king,  inhabiting  near  the  dud  house,  and  against  the 
peace  of  our  said  lord  the  king,  his  crown  and  dignity. 

That  W.  W.  late  of,  &c.  on,  &c.  being  an  idle  and  evil 
disposed  person,  and  not  minding  to  gain  his  living  by  ho- 
nest labour,  on,  &c.  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  day  of  the  taking  ot  this  inquisition, 
with  force  and  arms,  at,  &c.*  a  certain  common  gaming 
house  there  situate,  for  his  lucre  and  gain  unlawfully  and  in- 
juriously did  keep  and  maintain,  and  in  the  same  common 
gaming  house,  on,  &c.  aforesaid,  and  on  the  said  divers  other 
days  and  times,  there  unlawfully  and  injuriously  did  cause  and 
procure  divers  idle  and  ill  disposed  persons  to  frequent  and 
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housefly  see  ante  39,  n.  c.  where  the 
precedents  on  that  subject  are  dass* 
ed,  on  account  of  theur  more  imme- 
diate effect  on  public  morals*  An 
iidbrmation  for  causing  cock-fight- 
ine  is  good  at  common  law.  Bac. 
Abr.  Gaminff,  A.  Cockfighting  is 
iHegal.  See  3  Campb.  146. 

(6)  See  other  precedents,  4 
Wentw.  156.  6  Went.  384.  1  Bro. 
237.  For  keeping  a  common  raf- 
fling shop.  Trem.  P.  C.241.  See 
in  general  Hawk.  b.  1.  c.  92.  Com. 
Dig.  Justices  of  Peace,  B.  42.  Bac. 
Aot.  Ciaming.  Bum.  J.  Gaming. 
WiUiams  J.  Gaming.  4  Bla.  Com. 
171  to  174.  By  the  common  law,  the 
playing  at  cards,  dice,  and  other 
games  of  chance,  merely  for  the 
purposes  of  recreation,  and  without 
any  view  to  inordinate  gun,  is  re- 
^;arded  as  innocent.  Bac.  Abr.  Gam- 
ing A.  Com.  Dig.  Justices  of  Peace, 
B.  42.  and  see  the  preamble  to  16 
Car.  n.  c.  7.  But  a  common  player 
at  hazard  using  &lse  dice  is  liable  to 
be  indicted  at  common  law,  and  sen- 
tenced \o  the  pillory  on  conviction. 
2Bol.  Abr.  78.  Bac..  Abr.  Gaming 
A. ;  and  aoy  person  guilty  of  cheat- 


ing, by  means  of  cards  or  dice, 
might  be  fined  and  imprisoned  in 
proportion  to  the  nature  of  his  of- 
fence. Bac.  Abr.  Gaming  A.  And 
all  common  gaining  houses  are 
nuisances,  not  only  ftt>m  the  en- 
couragement to  dissipation  which 
they  afford,  but  also  from  the  dis- 
turbance they  occasion  to  the  peo- 
ple who  live  near  them,  by  the  num- 
oers  of  idle  persons  whom  they 
bring  together,  and  the  quarrels 
they  necessarily  occasion.  Hawk.  b. 
1.  c.  IS,  s.  6. 

EnidencB,  The  case  of  gaming 
houses,  like  that  of  other  disorderly 
places,  is  an  exception  to  the  gene- 
ral rule,  that  evidence  can  only  be 
adduced  as  to  the  specific  facts  stat- 
ed on  the  record— -for  here  general 
character  is  the  point  in  issue,  and 
there  is  no  other  mode  by  which  the 
charge  can  be  substantiated,  than 
by  proving  several  instances  (^gam- 
ing, which,  if  stated,  would  g^atly 
lengthen  Uie  proceedings.  2Atk. 
339.  1.  T.  R.  752,  4.  Besides,  the 
crime  is  the  keeping  of  the  house, 
which  is  stated  with  sufiicient  pre- 
cision. 1  T.  B.  754, 
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come  together,  to  game  and  play,  and  the  same  idle  and  ill 
disposed  persons  to  be  and  remain  in  the  s^d  common  gam- 
ing house,  and  to  game  and  play  together,  on,  &c.  aforesaid, 
at,  &c.  tod  on  the  ssud  other  days  and  times  there  did  un- 
lawfully and  injuriously  procure,  permit  and  suffer,  by  means 
whereof   divers  noises,    disturbances  and  breaches  of  the 
peace  of  our  said  lord  the  king,  then,  and  on  the  said  other 
days  and  times,  were  there  occasioned  and  committed,  to  the 
great  encouragement  of   idleness   and  dissipation,   to  the 
great  damage  and  common  nuisance  of  all  the  liege  subjects 
of  our  said  lord  the  king,  and  against  the  peace,  &c.  [Second 
count  Hie  thejirst^  only  saying  "  a  certain  common  gaming 
Third        room    in    a    certain    house.'']     And    the   jurors,    &c-  do 
Count,       further  present,  that    the   said  W.   W.    bemg    such    idle, 
persons      ^^'  ^^^  ^^^  minding,  &c.  on,  &c.  aforesaid,   and  on  di- 
unknown    vers   other  days,  &c.   with  force  and  arms,  at,  &c.   afore- 
to  play  at  said,  a  certain  common  gaming  house,   there  situate,  for 
^'^'         his  lucre  and   gain,    unlawfully  and  injuriously  did  keep 
and*  msuntain,  and  in  the  said  last  mentioned  gaming  house, 
[^/5]    Si  certain  common  gaming  table  called  an  £.  O.  table,  for  the 
use  and  purpose  of  divers  idle  and  ill  disposed  persons,  whose 
names  to  the  jurors  aforesaid  are  yet  unknown,  to  resort  and 
frequent,  and  come  together,  to  play  at  a  certain  unlawful 
game  called  E.  O.  did  there,  to  wit,  on,  &c.  aforesaid,  and  on 
die  said  other  days  and  times  there  unlawfully  and  injuriously 
keep  and  maintain,  and  did  cause  and  procure,  and  permit 
and  suffer  divers  idle,  &c.  to  frequent  and  come  together,  to 
game  and  play  at  and  with  the  said  common  gaming  table  at 
the  aforesaid  game  called  E.  O.  and  the  said  idle,  &c.  to  be 
and  remain  in  the  said  last  mentioned  common  gaming  room, 
and  to  game  and  play  together  at  and  with  the  said  common 
gaming  table  at  the  atoresaid  unlawful  game  called  £ .  O.  then 
and  there,  to  wit,  on,  &c.  aforesaid,  at,  &c.  and  on  the  said 
divers  other  days  and  times,  at,  &c.  in,  &c.  did  unlawfully 
and  injuriously  procure,  permit  and  suffer,  to  the  great  en- 
couragement  oi  idleness,  &c.  [as  in  first  count.]     [Fourth 
count  like  the  thirds  with  the  same  difference  between  the  second 
and  firsts  viz,  the  substitution  of^^SL  certain  common  gaming 
room,"  &c.] 
For  keep.       That  W.  C.  late  of,.&c.  being  an  evil  disposed  person,  and 
ing  a  com-  not  minding  to  gain  his  living  by  honest  labour,  on,  &c.  with 
^Rhoi^  force  and  arms,  at,  &c.  aforesaid,  a  certain  common  gaming- 
to  play  at  house  there  situate,  for  his  lucre  and  gain,  unlawfully  and  in- 
Faro.        juriously  did  keep  and  maintain,  and  in  the  said  common 
gaming  house,  on  the  said,  &c.  and  on  the  s£ud  other  days 
and  times,  there  unlawfully  and  injuriously  did   cause  and 
procure  divers  idle  and  ill  disposed  persons  to  frequent  and 
oome  together  to  game,  and  ttie  said  idle  and  ill  disposed 
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persons  to  be  and  remain  in  the  said  common  gaming  house, 
and  to  game  together  on  the  said,  &c.  and  on  die  said  other 
days  and  times,- there  did  unlawfully  and  injuriously  procure, 
permit  and  suiFer,  and  the  said  persons,  in  the  said  common 
gaming  house  there,  on  the  said,  Sec.  and  on  the  said  days 
and  times,  by  such  procurement,  permission  and   sufferance, 
of  the  said  W.  C.  did  game  together,  to  the  great  encourage- 
ment of  idleness  and  dissipation,  to  the  great  damage  and 
common  nuisance  of  all  the  liege  subjects  of  our  said  lord 
the  king,  and  agsdnst  the  peace,  &c.     Do  further  present,  Second 
that  the  said  W.  C.  being  such  e^il  disposed  person,  and  not  ^®"5?»  "  * 
minding  to  gain  his  living  by  honest  labour  as  aforesaid,  on  common 
the  said,  &c.  and  on  divers  other  days  and  times,  betl^een  that  guning* 
day  and  the  said  —  day  of  —  in  the  same  year,  with  force  '<><>'»  jnd 
and  arms  at,  the  parish  aforesaid,  within  the  liberty  and  P^^-' 
county  aforesaid,  a  certain  common  gaming  room  and  place,*    \*676y 
in  a  certain  house  there  situate,  for  his  lucre  and  gain,  unlaw- 
fully and  injuriously  did  keep  and  maintain,  and  in  the  said 
common  gaining  room  and  place,  on  the  said,  &c.  and  on  the 
said  last  mentioned  other  days  and  times,  there  unlawfully 
and  injuriously  did  cause  and  procure  divers  idle  and  ill  dis- 
posed persons  to  frequent  and  come  together,  to  game  and 
play,  and  ^e  said  last  mentioned  idle  and  ill  disposed  per- 
sons to  be  and  remain  in  the  said  common  gaming  room  and 
place,  to  game  and  play  together  on  the  said  —  day  of 
m  die  year  aforesaid,  and  on  the  said  last  mentioned  other 
days  and  times,  there  did  unlawfully  and  injuriously  procure, 
permit  and  suffer,  and  the  S£ud  last  mentioned  persons,  in  the 
said  common  gaming  room  and  place,  on  the  said  —  day  of 

in  the  year  aforesaid,  and  on  the  said  last  mentioned  other 

days  and  times,  by  such  last  procurement^  permission  and 
suSrance,  of  the  said  W.  C.  did  game  and  play  together,  to 
the  great  encouragement  of  idleness  and  dissipation,  to  the 
great  damage  and  common  nuisance  of  all  the  tiege  subjects 
of  our  said  lord  the  king,  his  crown  and  dignity.  And  the  Thind 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre-  count, 
sent,  that  the  said  W.  C.  being  such  ill  disposed  person,  and 
not  minding  to  gain  his  living  by  honest  labour  as  aforesaid,  on 
the  said,  8cc.  and  on  divers  other  days  and  times  between  diat 
day  and  the  said,  &c.  with  force  and  arms,  at  &c.  aforesaid,  a 
certain  other  gaming  house  there  situate,  unlawfully  and  inju- 
riously did  keep  and  maintain,  for  the  gaming  and  playing  at 
a  certain  and  unlawful  game,  called  Faro,  and  in  the  s^id  last 
mentioned  common  gaming  house,  on  the  said  -—^  day  of 
■  in  the  year  aforesaid,  and  on  the  said  last  mentioned 
days  and  times,  there  unlawfully  and  unjustly  did  cause  and 
procure  divers  idle  and  ill  disposed  persons  to  frequent  and 
come  together,  to  game  and  play  together  at  the  said  unlawful 
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eame  c&ned*Faro,  and  the  said  last  mentioned  idle  and  ill 
disposed  persons  to  be  and  remain  in  the  said  last  mentioned 
common  gaming  house,  and  to  game  and  play  together  at  the 
said  unlawful  game  called  Faro,  on  the  said,  &c.  and  on  the 
said  last  mentioned  other  days  and  times  there  did  unlawfully 
4md  injuriously  procure,  permit  and  suffer,  and  the  said  last 
mentioned  persons,  in  the  said  last  mentioned  common  gam- 
ing house  there,  on  the  said,  &c.  and  on  the  said  other  days 
and  times,  by  such  last  mentioned  procurements,  permission 
and  sufferance  of  the  said  W.  C.  did  game  and  play  toge- 
ther at  the  said  unlawful  game  called  Faro,  to  the  great  en- 
couragement, &c.  [as  in  Jtrst  couHtJ]     [Fourth  count  Hie  the 
thirdj  saifing^  "  common  gaming  room  and  place."] 
r*6671       [Commencement*  as  ante  2.]  That  S.  F.  late  of,  &c.  be- 
Indict.       mg  an  evil  disposed  person,  and  not  minding  to  gain  his 
lAent  for   livelihood  by  honest  labour,  on,  &c.  and  on  divers  other  days 
ooi^on  *  ^^^  times,  between  that  day  and,  &c.  with  force  and  arms,  at^ 
gaming      &c.  aforesaid,  unlawfully  and  injuriously  did  keep  and  main- 
hbuse  for   tain  a  certain  common  gaming  house  there  situate,  for  lucre 
billiards.    ^^^  gain,  and  in  the  said  common  gaming  house,  on  the  said, 
^^^  &c.  and  on  the  other  days  and  times  there,  unlawfully  and 

wilfully  did  cause  and  procure  divers  idle  and  evil  disposed 

C arsons  to  frequent  and  come  to  play  together  at  axertam  un- 
wful  game  called  billiards,  and  in  the  said  common  gaming 
house,  on  the  said,  &e.  and  on  the  said  other  days  and  times, 
diere  unlawfully  and  wilfully  did  permit  and  suffer  the  said 
idle  and  evil  disposed  persons  to  be  and  remain  playing  and 

Sming  at  the  said  unlawful  game  called  billiards,  for  divers 
'ge  and  excessive  sums  of  money,  to  the  great  damage  and 
common  nuisance  of  all  the  liege  subjects  of  our  said  lord  the 
king,  against  die  peace  of  our  said  lord  the  king,  his  crown 
and  dignity.  [Second  county  ^  common  gaming  room,"  &c.] 


INDICTMENTS,  &c.  FOR  UNLAWFUL  GAMING. 

Fbr  g^aia-  That  A.  B.  late  of,  &c.  being  a  person  of  ill  name,  fame, 
iR^nlF^"  and  dishonest  conversation,  on  the  fourth  day  of  December, 
n.  C.M  s.  '^^'t  ^^'  ^**  force  and  arms,  at,  &c.  and  not  within  any  of  the' 

8/(rf)    ' , _^ 

First  ^c)  See  form,  6  Went.  384.  aud  3,  and  notes  ante  673,  4.  On  Gaming 

count,  for   n„te  673,  and  notes.  housesland  the  sUtutes,  2  Geo.  H.  c. 

winning         (^  Sec  other  precedent!,  6  Went.  28.  12  Geo.  H.  c,  28.  25  Geo.  H.  c. 

more  tiian  433.  Cro.  C.  C.  8th  ed.  231  Cro.  C.  36.  s.  5.  and  16  Car.  II.  c.  7.    The 

m  at  a      c.  7th  ed.  435.  437,  8.  4  Wentw.  18  Geo.  II.  c  34.  s.  8.  passed  to  ex. 

^SpxnfS*        355.  Starkie,  436.    Ab  to  the  ojfence  plain,  amend,  and  render  more  ef- 

see  in  general.  Hawk.  b.  1.  c.  92.  fectnal  the  laws  in  being  to  prevent 

Bac.  Abr.  Gaming,  Bum.  J.  Gaming,  excessive  and  deceitful  g^aming,  en- 

Williams,  J  Gaming^  Cro.  C.^  C.  232.  acts,  that  if  any  person  shall  wia  ot 
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Calaces  of  pur*  s^d  lord  the  king,  of  St.  James,  or  White* 
all,  nor  within  any  other  royal  palace  {e)  of  our  said  lord  the 
king,  was  then  actually  residing  (f)  did  play  with  dice  at  a 
certain  game  called  backgammon^  with  one  C.  D.  and  that 
the  said  A.  B.  then  and  there,  with  force  and  arms,  by  play- 
ing at  the  said  game  with  the  said  C.  D.  as  aforesaid,  did  at 
one  time  and  sitting,  unlawfully  win  of  the  said  C.  D.  above 
the  sum  of  ten  pounds  at  the  said  game,  to  wit,  the  s\un  of, 
&c.  lawful,  &c.  against  the  form  of  the  said  statute,  &c.  and 
agamst  the  peace,  &c.  And  the  jurors,  &c.  further  present, 
that  the  said  A.  B.  being  a  person  of  ill  name,  fame  and  dis- 
honest conversation,  on  the  fourth  and  fifth  davs  of  December, 
that  is  to  say,  in  the  evening  or  the  night  ot  the  fourth,  and 
on  the  morning  of  the  fifth  day  of  December,  in,  8cc.  aforesaid, 
with  force  and  arms,  at  the  said,  &c.  [as.  in  Jirst  count  to 
the  end.]  And  the  jurors,  &c.  that  the  said  A.  B.  being 
a  person  of  ill  fame  and  dishonest  conversation,  on  the 
fourth  day  of  December,  in  the  twentieth  year  aforesaid. 


[*6r8] 


IcMe  at  pl&y»  or  by  bettine,  at  any 
one  time,  .^e  sum  or  value  often 
poonda,  or»  within  the  space  of 
twenty-lour  hours,  the  sum  or  value 
of  twenty  pounds,  such  person  shall 
be  liable  to  be  indicted  for  such  of- 
fence within  six  months  after  it  is 
committed,  either  before  his  ma- 
jesty's justices  of  the  kin^s  bench, 
asnze,  gaol  delivery  or  grand  ses- 
nons;  and^eing  thereof  legally  con- 
victed, shall  be  fined  five  times  the 
value  of  the  sum  so  won  or  lost; 
which  fine  (  after  such  charges  as  the 
eoort  diall  judge  reasonable,  allow- 
ed to  the  prosecutors  and  evidence 
out  of  the  same)  shall  go  to  the  poor 
of  the  parish  or  place  where  such 
offence  shall  be  committed,  a.  8. 
But  any  oiTender  causing  another  to 
be  convicted  will  be  indemnified 
himself^  and  will  be  a  competent  wit- 
ness on  the  trial,  s.  9.  In  the  con- 
struction of  this  statute  it  has  been 
holden,  that  a  wager  on  some  mat' 
ter  arii^ng  from  the  game  and  col- 
lateral to  it,  but  not  on  the  event 
itself  is  not  an  oilence  within.it, 
1  SaDE.  344^  Hawk.  b.  1.  c.  92. 
s.  47.  So  that  a  bet  on  some  dispute, 
as  to  the  mode  of  playing  a  game, 
is  not  thus  pui^nable,  id.  ibid, 
though  if  the  ^ame  were  illegal,  no 
action  would  he  on  the  part  of  the 
winner  to  recover  the  sum  lost,  2 
Hen.  Bhu  43.  Nor  is  a  wa^er  be- 
tween two  persons,  that  a  third  will 
run  m  certain  distance  in  a  specific 


time,  within  the  statute.  But  it  is 
not  neceasarv,  in  order  to  constitute 
a  winning  or  losing  above  ten  pounds 
at  one  time  within  the  words  of  the 
act,  that  there  should  be  no  intermis- 
sion in  the  play,  for  it  will  suffice  if 
the  parties  remain  in  company,  and 
only  desist  to  refresh  themselves  for 
a  short  interval.  3  Bla.  Rep.  1326. 
Hawk.  b.  1.  c.  92.  s.  54. 

(e)  As  the  penalty  is  g^ven  to  the 
poor  of  the  parish  it  is  said  that  the 
offence  should  be  laid  to  have  been 
committed  within  a  parish,  in  order 
that  the  fine  may  be  regularly  appli- 
ed. Starkie,  477,  w.  y.  But  Look- 
up's case,  there  cited,  was  that  o  fh 
penal  action ;  and  if  it  be  correct 
that  no  judgment  for  the  fine  can 
be  given  on  an  indictment,  the  rea- 
son will  not  apply,  and  there  will 
be  a  clear  distinction  between  th^ 
modes  of  proceeding,  2  Stra.  1048. 
However  the  question  is  of  little  im- 
portance, since  the  offence  must  be 
on  general  principles,  laid  in  a  villeg 
which  is  now  almost  uniformly  a 
parith* 

(/)  It  is  clearly  not  necessary  to 
negative,  or  in  any  way  notice  this 
exception,  as  it  is  not  contained  in 
the  enacting  clause  of  the  statute, 
nor  does  it  constitute  any  part  of  the 
description  of  the  offence.  See  ante 
1  vol  283.  n.  (a)  and  subsequent 
notes  and  numerous  cases  were 
cited. 


Second 
count,  fbr 
same  of- 
fence on 
two  d  ays. 


Third 
count,  fot 
winning 
20^  within 
twenty- 
four  hourf, 
by  playing 
at  back- 
gammon. 
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with  force  and  arms,  at  the  said,  &c.  and  not  widiin,  &c. 
r#579i  did  play  with  dice  at  the  aforesaid  game  called*  the  back- 
gammon, with  the  said  C.  D.  as  aforesaid,  and  did,  within 
die    space  of  twenty*four  hours,   unlawfully  and  unjustly 
win  of  the  said  C.  D.  above  the  sum  of  twenty  pounds 
at  the  said  game,  to  wit,  &c.  of  lawful,  &c.  against  the 
form,  &c.  and  against  the  peace.  See.  [Fourth  county  varying^ 
from  the  last  in  the  same  way  that  the  seeond  does  from  the  first ^ 
ttz.  in  laying  the  offence  as  partly  on  the  evening  and  night  of 
one  day^  and  partly  on  the  morning  of  the  other.     Fifth  count 
like  the  first^  only  laying  the  day  on  the  sixth  instead  of  the 
fifth  of  December.     Sixth  count  like  the  thirds  only  laying  the 
Seventh     day  on  the  sixth  of  December.']  And  the  jurors,  &c.  do  further 
count,  for  present,  that  die  said  C.  D.  on  &c.  aforesaid,  at,  &c.  aforesaid, 
more  tifan  ^^^  not  within,  &c.  did  play  at  dice  at  the  aforesaid  game  called 
10/.  at  a     backgammon,  with  one  E.  F.  and  that  the  said  A.  B.  being  a 
sitting,  hy  person  of,  8cc.  with  force  and  arms,  then  and  there,  at  one  time 
^rs^le  of  ^^  sitting,  did  unlawfully  and  unjustly  win  of  the  said  C.  D. 
another  ^  ^7  ^^^  the  said  A.  B.  then  and  there  betting  on  the  side  of  him 
player.       the  said  E.  F.  who  then  and  there  played  with  the  said  C.  D. 
as  aforesaid,  above  the  sum  of  ten  poimds,  to  wit,  the  sum  of^ 
&c.  of  lawful,  See.  against  the  form,  &c.  and  against  the  peace. 
Eighth       &c.    And  the  jurors,  &c.  do  further  present,  that  the  said  C. 
coant,  for  D.  on,  &c.  aforesaid,  at,  &c.  aforesaid,  and  not  within,  &c.  did 

mo"!?'tLn  P^^y*  ^^'  ^**  *®  ®^^  ^'  ^'  a»d  *at  the  said  A.  B.  being, 
20/.  within  ^^*  ^^h  force  and  arms,  did,  within  the  space  of  twenty-four 
twenty,  hours,  unlawfully  and  unjustly  win  of  the  said  C.  D.  by  his 
four  hours  the  said  A.  B.  then  and  Uiere  betting  on  the  side  of  him  the 

fjLr   ^^      ®^^  ^-  ^'  ^^^  ^^^  ^^^  ^tr^  played  with  the  sdd  C.  D.  as 

aforesaid,  above  the  sum  of  twenty  pounds,  to  wit,  the  sum  of, 

&c.  of  lawful,  &c.  against  the  form,  &c.  and  against  the  peace, 

&c.    [Ninth  count  Itke  the  seventh^  only  laying  the  day  on  the 

sixth  of  December.     Tenth  count  like  the  eighth^  with  the  same 

variation.] 

On  18  That  G.  S.  late  of,  6cc.  on,  &c.  wiA  force'and  arms,  at^  Sec. 

Geo.  n.  c.  and  not  within  any  of  the  royal  palaces  of  our  said  lord  the 

for  loainir  ^^'^K'  wherein  our  said  lord  me  king  did  then  actuaUy  reside, 

more  than  {g)  did  play  at  dice  with  T.  M .  N.  esq.,  at  a  certain  game  called 

twen^      pass  dice^  and  that  the  said  G.  S.  with  force  and  arms,  by 

^°5Ii         ^^^  ^^^  there  playing  at  the  said  game  with  the  said  T.  M. 

twenty.      ^*  ^^j  ^^*  sibresaid,  within  the  space  of  twenty-four,  to  wit, 

four  hours,  within  the  space  of  five  hours,  at,  ficc.  in,  &c.  unlawfully  did 

(/)  lose  at  the  said  play,  to  the  said  T.  M.  N.  above  the  sum  of 

r#53o]  twenty  pounds,  to  wit,  the  sum  of,  &c.  to  the  evil*  example, 

Sec.  and  against  the,  &c.,  and  also  against  the  form  of  the^sta- 

(/)   See  form  4  Went.    355,         678,  n.  f.  and  1  vol.  283. 
Q)   Not  necessary,   see  ante 
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fute,  &c.     [Second  count  like  the  first ^  leaoing  out  the  name  of 
the  g'cmte,'\ 

Tliat  L.  W.  late  of,  &c.  after  the  first  day  of  May,  in  the  On  9  Ann, 
year  of  our  lord  one  thovisand  seven  hundred  and  eleven,  to  ^\  ^*;  ^^ 
wit,  on,  &c.  at,  &c.  aforesaid,  did,  by  gaming  and  playing  at  ]|bove'ten 
cards  with  N.  O.  gentleman,  win  of  the  said  N.  O.  at  one  pounds 
time  and  sitting,  above  the  sum  of  ten  pounds,  that  is  to  say,  at  cards, 
the  sum  of  one  thousand  and  fifty  pounds.     And  the  jurors,  ^^"^^^^ 
ike.  do  further  present,  that  the  said  L.  U.  afterwards,  to  wit,  tin^.  (s) 
on,  &c.  at,  &c.  aforesaid,  did  receive,  obtain  9ifxA  acquire  to  Fint 
himself,  of,  and  from  the  said  N.  O.,  for,  and  in  satisfaction  ^^'"'JlfJ*^ 
of  the  said  one  thousand  and  fifty  pounds,  so  won  as  afore-  de^ndant 
said,  three  several  promissory  notes,  each  note  of  the  value  of  won  of, 
three  hundred  and  fifteen  pounds,  the  property  of  the  said  N.  ^-  ■<> 
O.  amounting  together  to  the  valCie  ot  nine  hundred  and  for-  ^^dved 
ty-five  pounds,  each  of  which  said  notes  was  signed  on  the  notes  for 
behalf  of  M.  and  copipany,  then  being  bankers  m  London,  the  mo- 
intitling  the  bearer  of  each  of  the  said  respective  notes  to  die  '^^^'  ^) 
sum  of  three  hundred  and  fifteen  pounds,  and  also  one  other 
promissory  note  of  the  value  of  one  hundred  and  five  pounds, 
die  property  of  the  said  N.  O.  signed  on  the  behalf  of  F.  C. 
and  company,  bankers  in  London,  intitling  die  bearer  thereof 
to  the  sum  of  one  hundred  and  five  pounds,  to  the  great  da- 
ma^  of  the  sdd  N.  O.,  to  the  evil  example  of  all  others,  &c. 
against  the  form  of  die  statute,  &c.  and  against  the  peace,  &c. 
And  die  jurors  aforesaid  do  further  present,  upon  their  oath  Second 
aforesaid,  that  the  said  L.  U.  on  the  said,  &c.  at,  &c.  afore-  count,  sta- 
said,  did,  by  gaming  and  playing  at  cards  with  the  said  N.  p^n^p 
O.  gentleman,  win,  obtain  and  acquire  to  himself,  at  one  dme  by  which 
and  sitting,  above  die  sum  of  ten  pounds,  that  is  to  say,  the  he  acquir- 
sum  of  one  thousand  and  fifty  pounds,  of,  and  from  the  said  ^^*^' 
N.  O.  to  die  great  damage,  &cj^  supra,']  Sie  notes. 

[Commencement  as  ante  2.]  That  R.  H.  late  of,  &c.  not  re- 
garding the  laws  and  statutes  of  this  realm,  nor  fearing  the  f^f*^* 
pains  and  penalties  contained  therein^  on,  &c.  with  force  and  ^in^nr 
arms,  at,  ^c.  aforesaid,  by  fraud,  shin,  cozenage,  circumven-  money  at 
tion,  deceit,  unlawful  device,  and  ill  practice  in  playing  with  ^^'  W 
dice,  did  win,  obtain,  and  acquire  to  himself,  twelve  pounds 
nineteen  shillings  and  sixpence  of  lawful,  &c.  of  die  monies  of 
one  G.  D.  of,  and  from  him  the  said  G.  D.,  in,  and  by  playing 
with  him  the  said  G.  D.  at  dice,  to*  the  great  damage  of    [*681] 
the  said  G.  D.,  against  die  form  of  the  statute,  &c.  and  against 
the  peace,  8cc. 


O)  Cro.  C.  C.  8th  Ed.  331.  7th     C.  C.  8th  Ed.   231.  7th  Ed.  439. 

Ed.  435.  Starkie,    476.— ^t   r«    the    offence^ 

(h)   See   9thjsr  PreeederUt,  Cro.     te  }n  g^enenl  Hawk,  b,  1.  c.  92. 
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Indict- 
ment for 
comiptly 
ftgreein^ 
to  receive 
the  office 
of  distri- 
butor of 
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[*682] 


INDICTMENTS  FOR  SELLING  OFFICES, 

BRIBERY,  &c. 

That  before,  and  at  the  time  of  the  commitung  the  of- 
fence herein  after  next  mentioned,  one  W.  W.  since  deceas- 
ed, was  an  officer  and  person  duly  appointed  and  autho- 
rized by  our  sovereign  lord  the  now*  king,  to  manage  the 
duties  on  stamped  vellum  parchment  and  paper,  in  a 
certainoffice,  to  wit,  in  a  certain  office  relating  to  the  reve- 


Bac.  Abr.'  Gaming*,  Bum,  J.  Gaming*. 
Williams,  J.  Ganung.  Cro.  C.  C.  232, 
3.  and  notes  ante  673,  4.  677,  8.  on 
€kuning  Houses.  This  indictment  is 
framed  on  9  Ann,  c.  14.  s.  5.  6. 
which  enacts,  that  if  any  person 
shall  hy  Jraud  or  shift,  cozenage, 
deceit,  circumvention  or  unlawful 
device*  or  ill  practice  whatsoever, 
in  plajang  at  or  with  cards,  dice,  or 
at  any  of  the  g^ames  therein  men- 
tioned, or  in  or  by  bearing  a  share 
or  part  in  the  stakes,  wagers  and  ad- 
ventures, or  in  or  by  betting  on  the 
sides  or  hands  of  such  as  do  or  shall 
play  as  aforesaid,  win,  obtain,  or  ac- 
quire to  himself  or  to  any  other,  any 
money  or  other  valuable  thing  what- 
soever, or  shall,  at  any  one  time  or 
sitting,  win  of  any  one  or  more  per- 
son or  persons  whatsoever  above  the 
value  of  10/;  and  be  convicted  of 
any  of  the  said  offences,  upon  an 
indictment  or  information  to  be  ex- 
hibited against  him  for  that  pur- 
pose, he  shall  forfeit  five  times  the 
value  of  the  money,  or  other  thing 
80  won  as  albresaia ;  and  in  case  of 
such  ill  practice  as  aforesaid  shall  be 
deemed  infamous,  and  suffer  such 
iDorporal  punishment  as  in  cases  of 
wilful  perjury,  and  such  penalty  to 
be  recovered  by  such  person  as 
shall  sue  for  the  same,  to  be  reco- 
vered by  such  action  as  aforesaid.  A 
foot  race  is  a  game  within  this- sta- 
tute, 2  Wills.  40.  and  so  is  a  wager 
that  a  man  will  be  found  to  cany  a 
certain  weight  on  foot,  within  a  spe- 
cific time,  Cowp.  281.  Cricket  and 
horse  racing  are  also  holden  to  be 
games  within  its  meaning,  1  Wills. 
220.  2  Btra.  1159.  And  it  has  been 
determined  that  a  bet  of  ten  pounds 
to  five  pounds  upon  a  horse-race  is 
iUegal,  although  the  race  itself  be 
for  a  legal  plate ;  for  though  the 


smaller  sum  is  less  than  that  fixed 
by  the  act,  as  the  party  betting  the 
higher  sum  would  not  be  liable  to 
pay  it,  if  he  lost,  there  is  no  mutual 
risk  incurred  to  render  the  con- 
tract binding.  2  BU.  Rep.  706. 
Mode9  of  Protecution  are  pointed 
out  in  the  ^statute  to  be  either  by 
information  or  indictment.  The  ac- 
tion for  the  penalty  seems  to  be  dis- 
tinct from  them  both,  and  intended 
as  the  substantial  remedy.  For  it 
has  been  holden  that,  on  conviction 
on  an  information,  the  court  cannot 
give  sentence  for  a  fine  to  five  times 
ttie  amount  of  the  sum  won,  bat 
merely  **  quod  comdettu  e9t"  And 
an  action  must  be  brought  on  the 
judgment  for  the  recovery  of  the 
forfeiture,  2  Stra.  1048.  It  seems 
that  if  the  loser  prefer  an  indict- 
ment, and  the  grind  jury  find  the 
bill,  which  is  uterwarda  quashed, 
the  court  will  not  permit  an  infor- 
mation to  be  filed,  oecause  another 
bill  may  be  found  for  the  same  of- 
fence, 8  Mod.  187. 

(t)  M  to  the  ofence  oftel&ng  of" 
ceo  in  general^  &c.  see  3  Inst  145  to 
149.  Hawk.  b.  1.  c.  67.  49  Geo.  HI. 
c.  126.  Bac.  Ab.  Offices  and  Offi> 
cers  F.  The  sale  or  purchase  of  pub- 
lic ofiices  is  highly  cnminal  at  Com- 
mon Law  :  for  nothing  can  be  more 
disadvantageous  to  the  welftre  of 
the  state,  than  that  its  higher  ca- 
pacities should  be  filled,  not  by 
those  who  are  most  able  to  discharge 
them,  but  those  who  can  pay  most 
to  obtain  them.  Hawk.  b.  1.  c.  67.  s. 
3.  2  Campb.  229. 1  Bro.  C.  C.  124. 
3.  P.  W.  391.  1  Hen.  Bla.  322.  7. 
It  is  equally  a  crime  to  g^ve  as  to 
receive,  and  in  many  cases,  the  at- 
tempt itself  is  an  offence,  compjlete 
on  the  side  of  him  who  offers  it^  4 
Burr.  2500.    The  «ale  of  offices  it 
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nue  of  OUT  said  lord  the  king,  that  is  to  say,  as  a  distri- 
butor of  such  stamped  vellum  parchment  and  paper  in  and 
for  the  county  of  D.,  and  a  receiver  of  the  revenue  of  our 
said  lord  the  king,  arising  from  his,  the  said  W.  Ws.  distri- 
buting such  stamps  as  aforesaid,  to  wit,  for  certain  reward  to 
him  the  said  W.  W.in  that  behalf,  at,  &c.  And  the  jurors,  &c. 
do  further  present,  that  heretofore,  to  wit,  on,  ficc.  it  was  cor- 
ruptly, and  against  the  form  of  the  statute  in  such,  &c.  agreed 
by  and  between  the  said  W.  W.  since  deceased,  and  J.  W. 
late  of,  &c.  yeoman,  as  follows,  that  is  to  say,  that  the  ssud  W. 
W.  should,  for  the  considerations  hereinafter  next  mentioned, 
resign  and  relinquish  his  said  office  and  employment  in  favor  of 
the*  said  J.  W.  and  should  cause  and  procure  the  said  W. 
W.  to  be  retained  and  employed  by  the  commissioners,  ap- 
pointed and  authorised  by  nis  majesty  to  manage  the  duties 
on  stamped  vellum  for  parchment  and  paper,  in  and  for  the 
said  county  of  D.,  and  as  such  receiver  as  aforesaid,  in  lieu 
and  stead  of  him,  the  said  W.  W.  and  that  the  said  J.  W. 
should  for,  and  in  consideration  of  the  premises,  permit  and 
suffer  the  said  W.  W.  for  and  during  his  natural  life ;  not- 
withstanding such  his  relinquishment  of  such  his  said  office 
as  aforesaid,  and  such  retainer  and  employment  of  the  said 
J.  W.,  in  the  same,  in  lieu  and  stead  onF  tne  said  W.  W.  as 
aforesaid,  to  continue  to  exercise  the  same,  and  to  receive 
and  take  to  his  own  proper  use  and  benefit  all  the  emoluments 


further  prevented  by  2  Ric.  2.  c.  2. 
vhich  directs  the  chancellor,  trea- 
mrer,  keeper  of  the  privy  seal,  ste- 
vaid  of  the  king's  house,  chamber- 
Isin,  clerk  of  the  Rolls  and  judg^es, 
and  all  others  who.  may  have  the 
appointment  of  any  officer  or  mi- 
nister of  the  king,  shall  be  sworn 
not  to  nominate  any  person  for  re- 
vard,  fiivour,  or  affection.  By  4 
tten.  4.  c.  5.  sheriffs  are  forbid- 
den to  let  another  farm  their  office. 
And  by  5  &  6  Edw.  6.  c.  11.  if 
any  person  bargain,  sell,  take,  or 
prorfnse  anv  reward  for  any  office, 
ot  depQtation  to  any  office,  con- 
cerning the  revenue,  the  keeping 
of  the  king's  castles  and  domains, 
the  cuMoms,  or  the  administration 
of  justice,  unless  it  be  such  an  of- 
fice as,  before  the  statute,  had  usu- 
idly  been  granted  by  the  judges  of 
the  king's  bench,  common  pleas, 
or  Justices  of  assize,  shall  not  only 
fbrfeit  die  office,  and  his  right  to 
nominate  the  party  by  whom  it  shall 
be  filled,  but  be  disabled  for  ever 
bom  ei^'oying  it ;  and  the  p«tty 


bribing  shall  be  subject  to  a  similar 
disabihty.  And  it  is  holden  that 
no  person  thus  disabled  can  ever  be 
restored  to  the  capacity  he  has  lost 
by  any  grant  or  dispensation  <rf*  the 
crown.  Hawk.  b.  l.c,  75.  s.  5.  The 
act  extends  to  the  offices  of  chai^ 
cellor,  register  and  commissary  in 
the  ecclesiastical  courts,  because 
matters  come  before  those  tribii^ 
nals  affecting  the  administration  of 
justice.  Hawk.  b.  1.  c.  67.  s.  4. 
But  no  office  in  fee  is  within  it,  nor 
does  it  extend  to  any  employments 
in  the  plantations,  2  Lev.  151.  Sdk. 
411,  thoi%h  it  is  criminal  at  com- 
mon law  to  dispose  of  the  latter,  if 
granted  under  the  great  seal  4  Burr. 
2500.  And,  in  addition  to  forfei. 
ture  of  office,  prescribed  by  the 
statute,  every  species  of  bribery  is 
punishable  with  imprisonment  and 
fine  at  the  discretion  of  the  court  in 
which  the  defendant  is  convicted. 
Hawk.  b.  1.  c.  67.  s.  6^  7.  6  St.  Tr. 
477.  Further  regulationa  intro* 
duced  by  49  Geo.  UI.  c.  126. 
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and  reward  which  should  and  might  arise  therefrom.     And 
the  jurors,  &c.  do  further  present,  that  in  pursaance  of  the 
said  corrupt  and  unlawful  agreement,  and  on  the  terms,  and 
in  pursuance  thereof,  aftemwds,  to  wit,  on,  &c.   aforesaid, 
at,  &c.  aforesaid,  the  said  W.  W.  at  the  special,  &c.  of  the 
said  J.  W.  did  resign  and  relinquish  his  said  office  and  em- 
ployment in  favour  of  the  said  J.  W.  and  did  then  and  there, 
at  the  like  special  instance  and  request  of  the   said  J.  W. 
cause  and  procure  him  the  said  J.  W.  to  be  duly  retained  and 
employed,  and  the  said  J.  W.  was  accordingly  duly  retained 
and  employed  by  certain  then  commissioners,  appointed  and 
authorized  by  his  majesty  to  manage  the  duties  on  stamped 
vellum,  parchment  and  paper,  in  the  said  office  of  such  dis-' 
tributor  of  such  stamped  vellum,  parchment  and  paper,  as 
aforesaid,  in  and  for  tne  said  county  of  D.  and  as  such  re- 
ceiver as  aforesaid,  in  lieu  and  stead  of  him  the  said  W.  W. 
and  that  the  said  J.  W.,  in  further  pursuance  of  the  ssqd  cor- 
rupt and    unlawful  agreement,  and  in  consideration  of  the 
premises  afterwards,  and  for,  and  during  the  natural  life  of 
him  the  said  W.  W»,  to  wit,  from  the  day  and  year  afore- 
said, until  afterwards,  to  wit,  on,  &c.  when  the  said  W.  W. 
died,  to  wit,  at,  &c.  aforesaid,   did  permit  and   suffer  the 
said  W.  W.  notwithstanding  his  said  relinquishment  of  his 
said  office  as  aforesaid,  and  die  said  retainer  and  employment 
of  the  said  J.  W.  in  the  same,  in  lieu  and  stead  of  the  said 
W.  W.  as  foresaid,  to  continue    to  exercise  the  same,  and 
to  receive  and  take  to  his  own  proper  use  and  benefit,  and 
the  said  W.  W.  did  accordingly,  during  that  time,  continue 
to  exercise  the  said  office,  and  to  take  to  his  own  proper  use 
and  benefit  all  the  emoluments  and  reward  which  did  during 
that  time  arise  therefrom,  to  wit,  at,  &c.  aforesaid,  in  con- 
tempt, &c.    to  the  evil  and  pernicious  example,  &c.  and 
against  the  form  of  the  statutes,  &c. 
[*684]       [Commencement  as  ante  7.]  That  the  office  of  chief  clerk 
^  forat-  ^  attend  the  supreme  court,  residing  in  the  town  of  St.  Ja- 
temptin^    go  de  la  Vega,  otherwise  Vaga,  within  his  majesty's  islsmd 
to  bribe  ft  of  Jamaica  in  America,  now*  is,  and  for  divers  years  last 
fint  lord     pj^^  {^^  been,  an  office  of  great  trust,  concerning  the  ad* 
Miry^^^^  ministration  and  execution  of  justice,  within  the  said  island 
order  to     of  Jamaica,  and  that  the  said  chief  clerk,  to  attend  the  said 
procure     supreme  court,  for  the  time  being,  by  himself,  or  by  his  de- 
the  «jei^    ^^  ^  deputies,  hath  for  a  long  time,  to  wit,  for  Uie  space 
office  in     of  twenty  years  and  upwards,  now  last  past,  signed  and  seal* 
Jamaicft.     ed  writs,  and  other  process,  and  still  doth  sign  and  seal  writs 
^'^         and  other  process,  issuing  out  of  the  said  supreme  courts 
forT^d-    <^  ^^^  during  all  that  time  hath  entered,  and  still  doth  ea- 
ing  a  let.   ter  decrees  and  other  proceeding  in,  and  keep  the  records  of 
tcr  to  the  ^^  game  court,  and  mat  tlie  said  office  hath  been,  and  is  in 
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the  gift  and  disposal  of  the  king  of  this  fealm,  by  grant,  un-  «ttini»tcp, 
der  the  great  seal  of  Great  Britain,  and  before  tne  commit-  ^^^^. 
ting  any  of  the  offences  hereinafter  mentioned,  had  been  vit.  {k) 
granted  by  the  lord  George  the  second,  late  king  of  Great 
Britain,  &c.  by  his  letters  patent,  under  the   great  seal  of 
Great  Britain,  bearing  date  at  Westminster,  on  the  twen- 
ty fifth    day  of  September,    in    the  eighth    year    of  his 
reign,  of  his  special   grace,  certain    knowledge  and  mere 
motion,  unto  J.  L.  N.  P.  esquires,  and  A.  F.  gentleman, 
for  and  during  the  term  of  their  natural  lives,  and  the  life  of 
the  longest  liver  of  them,  and  that  the  said  J.  L.  and  N.  P. 
before  the  committing  of  any  of  the  ofiences  hereinafter  men- 
tioned"!^  died,  and  the  said  A.  F.  survived  them,  and  is  still   [*M5] 
living,  that  is  to  say,  at  Westminster  aforesaid,  in  the  said 
county  of  Middlesex,  and  the  said  coroner  and  attorney  of 
our  said  present  sovereign  lord  the  king,  who  prosecutes  as 
aforesaid,  further  gives  die  court  here  to  understand,  and  be 
informed,  diat  A.  H.  duke  of  G.,  at  die  respective  times  of 
the  committing  the  offences  hereinafter  mentioned,  and  be- 
fcne  and  still  is,  one  of  the  commissioners  of  our  said  present 
sovereign  lord  the  king,  for  executing  the  office  of  treasurer 
of  the  exchequer  of  our  said  present  sovereign  lord  the  king, 
and  the  first  named  commissioner  in  die  letters  patent  of  our 
said  presem  sovereign  lord  the  king,  under  the  g^eat  seal  of 
Great  Britain,  in  that  behalf  granted,  and  also  one  of  die  pri- 
vy council  of  our  said  present  sovereign  lord  the  king,  and  in 


(k)  See  other  PreeedenU.  Cro.  C. 
C.  455.  2  Ld.  Haym.  1116.  2  East, 
5.  2  Camp.  331.  4  Burr.  2494.  The 
•Jfence,  A  solicitation  to  commit  a 
frime,  though  nothing  be  done  in 
punoance  of  snch  solicitation,  is 
now  completely  established  to  be 
itself  an  indictable  offence.  2  East, 
5.  Thus  an  attempt  to  bribe  a  privy 
councUlor,  to  procure  a  reversiona- 
ly  patent  of  an  office  grantable  by 
the  lung  under  great  seal,  is  indicta- 
ble, though  it  did  not  succeed,  and 
an  Information  wiU  be  granted.  4 
Burr.  2495.  2  Campb.  231.  An  at- 
tempt  to  bribe  at  elections  to  Par- 
£ament  is  criminal  for  the  same  rea- 
son, 4  Barr.  2500.  So  a  promise  of 
mcmey  to  a  corporator  to  Tote  for 
a  member  of  a  corporation  is  crimi- 
nal,  2  Ld.  Raym.  1377. 4  Burr.  2501. 
JbuHctmem.  In  a  criminal  informa- 
tion for  o^ering  a  bribe  to  an  ofil- 
eer  of  the  customs  to  pass  certain 
Jjoods  about  to  be  imported,  the  al- 
legation that  the   object  of  the  at- 


tempt was  to  induce  him  to  suffer 
them  to  be  conveyed  to  another 
place  than  the  quay  or  wharf  ap- 
pointed for  the  landing  of  them, 
and  that  an  order  had  been  made  to 
land  them  at  the  quay  or  wharf  w- 
pointed  for  the  landing  such  goods, 
nas  been  holden  to  be  insufficient, 
if  the  evidence  prove  that  the  order 
was  to  deliver  them  at  the  king's 
warehouses,  though  they  stand  on 
the  quay  referred  to,  5  Esp.  Rep. 
231.  Punuhment, — The  judgment  at 
common  law  for  solicitingto  commit 
felonv  or  other  enormous  offence 
may  be  fine,  with  imprisonment  or 
pillory  at  the  discretion  of  the  court 
in  which  the  defendant  is  convicted. 
Of  course,  the  degree  as  well  as 
the  species  of  punishment  varies  ac- 
cording to  the  kind  of  offence  which 
the  sohcitation  is  intended  to  pro- 
duce.] In  the  case  of  Uig^ns,  the 
sentence  was  two  years  imprison- 
ment and  exposure  in  the  pillory.  2 
East,  Rep.  5. 
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great  trust  and  confidence  with  our  said  present  sovereign 
lord  the  king,  that  is  to  say,  at  Westminster  aforesaid,  in  the 
said  county  of  Middlesex.  And  the  said  coroner  and  attor- 
ney of  our  said  present  sovereign  lord  the  king,  who  prose- 
cutes as  aforesaid,  further  gives  the  court  here  to  understand 
and  be  informed,  That  W.  J.  late  of,  8cc.  well  knowing  the 
premises,  but  unlawfully,  wickedly,  and  corruptly  devising, 
intending  and  contriving  to  tempt,  seduce  and  corrupt  the  said 
A.  H.  duke  of  G.,  so  being  one  of  the  commissioners  for  ex- 
ecuting the  office  of  treasurer  of  the  exchequer  of  our  said 
present  sovereign  lord  the  king,  and  one  of  the  privy  council 
of  our  said  present  soverei^  lord  the  king,  and  in  great  trust 
and  confidence  with  our  said  present  sovereign  lord  the  king 
'  as  aforesaid,  to  prostitute  and  betray  the  duties  of  his  said 
offices  and  stations,  and  the  trust  and  confidence  placed  and 
reposed  in  him  by  our  said  present  sovereign  lord  the  king, 
on,  tkc.  with  force  and  arms,  at,  &c.  a  certain  letter  wrote  by 
him  the  said  W.  J.,  and  addressed  to  the  said  duke  of  G., 
and  also  a  certain  paper  writing,  purporting  to  be  an  affidavit 
of  him  the  said  W.  J.,  and  to  have  been  sworn  by  the  said  W. 
J.  before  S.  T.  esquire,  then  lord  mayor  of  the  city  of  Lon- 
don, unlawfully,  wickedly,  and  corruptly,  did  send  and  de- 
liver, and  c&use  and  procure  to  be  sent  and  delivered,  to  the 
said  duke  of  G.  so  being  one  of  the  commissioners  of  our 
said  lord  the  now  king,  for  executing  the  office  of  treasurer,  of 
his  majesty^s  exchequer,  and  one  of  his  majesty's  privy  coun- 
cil, and  in  great  trust  and  confidence  with  his  majesty  as 
aforesaid,  in  order  to  procure  our  said  present  sovereign  lord 
the  king,  by  his  letters-patent,  under  tne  great  seal  of  Great 
Britain,  to  grant  the  reversion  of  the  said  office  of  the  chief 
clerk  to  attend  the  supreme  court,  residing  in  the  town  of  St. 
Jago  de  la  Vega,  otherwise  Vaga,  within  the  said  island  of 
Jamaica,  for  the  term  of  the  natural  lives  of  B.  J.  M.  J.  and 
J.  J.  sons  of  the  said  W.'j.,  or  for  the  lives  of  three  other 
[^686]  persons,  to  be  nominated  by  him*  the  said  W.J.  upon  the  same 
conditions  as  are  mentioned  in  the  letters-patent  of  his  said 
late  majesty,  for  a  pecuniary  reward,  to  be  paid  to  him  th6 
said  duke  of  G.,  the  tenor  6f  which  letter  is  as  follows :  My 
lord  duke — (meaning  the  duke  of  G.)  The  strict  honour  of 
Mr.  H.  N.— (meaning  one  H.  N.  of  H.  in  the  said  county  of 
Middlesex,  a  person  well  known  to  the  said  duke  of  G.)  as 
well  as  his  (meaning  the  said  H.  N's)  very  sincere  regard 
^i  for  your  grace,  (meaning  the  said  duke  of  G.)  rendered  him 

in  my  opinion  the  properest  person  to  entrust  with  a  propo-' 
sition  that  requirea  the  utmost  secrecy ;  but  his  (meaning  the 
said  H.  N.'s)  delicacy  preventing,  I  (meaning  himself  the 
said  W.  J.)  am  by  the  nature  of  it  precluded  from  every  other 
method  but  iminediate  amplication  tp  your  grace,  (meaning 


i 
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the  said  duke  of  G.)  in  which  I  (meaning  himself  the  said  W. 
J.)  am  confirmed  by  Mr.  H.'s  (meaning  one  J,  H.'s  applying 
yesterday,)  to  purcnase  a  resignation  of  the  patentee,  wno  is 
my  (meaning  his  the  said  W.  J.'s)  friend:  tne  inclosed  affi- 
davit (meanmg  and  alluding  to  the  said  paper  writing,  pur- 
porting to  be  an  affidavit  as  aforesaid)  will  shew  the  proposal, 
which  will  be  encreased  if  necessary,  and  would  your  grace 
(meaning  again  the  said  duke  of  G.)  indulge  me  (meaning 
himself  the  said  W.  J.)  by  perusing  the  case,  I  (again  mean- 
ing himself  the  said  W.  J.)  trust  it  would  appear  that  I  (again 
meaning  himself  the  said  W.  J.)  have  a  pretension  in  prefer- 
ence to  any  other,  I  (again  meaning  himself  the  said  W.  J.) 
will  take  an  opportunity  of  wsuting  upon  your  grace,  (mean- 
ing the  said  duke  of  G.)  hoping  the  honour  of  a  conference; 
otherwise  to  receive  back  the  affidavit  (meaning  again  the 
said  paper  writing  purporting  to  be  an  affidavit)  in  order  to 
destroy  the  same.    I  (again  meaning  himself  the  ssud  W.  J.) 
am  your  grace's  most  obedient  and  most  humble  servant,  W« 
J.  (again  meaning  himself  the  said  W.  J.)  Fenchurch  Street, 
lOdi  June,  1769,    His  grace  the  duke  of  G.  And  the  tenor  of 
which  said  paper  writing  purporting  to  be  an  affidavit  is  as 
follows:  that  is  to  say,  ^^  London  to  wit,  this  day  appeared 
before  me  W.  J.  of  London,  merchant,  (meaning  the  said 
W.  J.)  and  made  oath  upon  the  holy  evangelists,  that  he 
(meaning  the  said  W.  J.)  being  informed  that  Mr.  H.  (mean- 
ing the  said  J.  H.  had  said,  that  he  either  expected  or  was 
promised  the  reversion  of  the  clerk  of  the  court^  office  in  the 
island  of  Jamaica;  (meaning the  said  office  of  the  chief  clerk, 
to  attend  the  supreme  court  residing  in  the  town  of  Saint 
Jago  de  la  Vega,  otherwise  Vaga,  within  the  said  island  of 
Jamaica ;)  and  as  he  this  deponent  (meaning  the  said  W.  J.) 
apprehends,  that  he  (meaning  the  said  W.  J.)  has  some  de- 
gree of  merit  in  what  he  (again  meaning  the  said  W.  J.)  has 
adready  done  to  promote  public  security  of  property,  by  the 
regular  recording  judgments,  &c.  and  in  properly  conduct- 
ing* the  said  office ;  and  that  as  his  (meaning  the  said  W,    [*687} 
J's.)  own  interest  renders  necessary  the  continuing  the  same 
regulari^ ;  therefore  he  this  deponent  (meaning  the  said  W. 
J.)  doth  hereby  voluntarily  promise  and  engage,  that  in  case 
the  reversion  of  the  said  office  shall  be  made  and  procured 
for  the  natural  lives  of  his  three  sons,  B.  J.  M.  J.  and  J.  J.  or 
for  the  lives  of  three  other  persons  to  be  nominated  by  him 
(meaning  the  said  W.  J.)  which  ever  shall  be  proposed^  upon 
the  same  conditions  as  are  mentioned  in  the  last  patent 
(meaning  the  said  letters  patent  of  his  said  late  majesty, 
hereinbefore  mentioned]  for  that  office,  that  then  he  this  de- 
ponent (meaning  the  said  W.  J.)  will,  upon  the  same  patent 
being  delivered  to  him,  (meaning  the  said  W.  J.)  pay  into  the 
Crim.  Law.  vol.  hi..  q^ 
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hands  of  Mr.  H.  N.  (meaning  the  said  H^  N.  above  mention- 
ed) or  to  his  order,  five  thousand  pounds^  of  lawful  money, 
to  be  paid  to  the  person  or  persons  who  procures  the  said  pa- 
tent, or,  if  required,  lodge  security  in  the  hands  of  Mr.  H. 
N.  for  the  payment  of  the  said  sum  of  five  thousand  pounds 
sterling,  as  soon  as  the  said  patent  is  made  out  and  delivered 
to  him  this  deponent,  (meaning  the  said  W.  J.)     And  this 
deponent  (meaning  the   said  W.  J.)  further  saith,  that  he 
never  hath,  directly,  or  indirectly,  mentioned,  or  given  the 
least  intimation  of  his  intention,  design,  or  proposition,  touch- 
ing this  matter,  to  any  person  or  persons  except  to  the  said 
Mr.  H.  N.     And  this  deponent  (meaning  the  said  W.  J.) 
further  saith,  that  whether  this  proposition  should  be  ap- 
proved, accepted,  and  be  eflEicacious,  or  otherwise  rejected, 
that  in  either  case  he  this  deponent  (meaning  the  said  W.  J.) 
will  never,  at  any  time  or  times,  divulge,  mention,  or  give 
intimation  of  his  intentions,  offer,  proposition,  or  agreement, 
relative  to  this  matter,  to  any  person  or  persons  whatsoever, 
except  the  said  Mr.  H.  N.  (meaning  the  said  H.  N.^    And 
further,  this  deponent  (meaning  the  said  W.  J.)  saith  not. 
W.  J.  (meaning  the  said  W.  J.)  sworn  at  the  Mansion-House, 
in  London,  this  twenty-third  day  of  March,  in  the  year  of 
our  Lord  one  thousand  seven  hundred  and  sixtv-seven,  be- 
fore me  S.  T.   mayor  ;  at  the  foot  or  bottom  of  which  said 
paper  writing  there  is  a  certain  note  or  memorandum,  in 
writing,  according  to  the  tenor  following,  that  is  to  say,  ^  N. 
B.  Mr.  A.  F.  (meaning  the  said  A.  F.  above  named)  has  two 
patents,  namely,  for  the  clerk  of  the  crown,  and  clerk  of  the 
peace,  in  the  island  of  Jamaica  ;  (meaning  the  said  office  of 
chief  clerk,  to  attend  the  supreme  court,  residing  in  the  sadd 
town  of  Saint  Jago  de  la  Vega,  odierwise  Vaga,  within  the 
said  island  of  Jamaica  ;)  and  it  is  the  last  Mr.  J.  (meaning 
the  said  W.  J.)  is  particularly  desirous  to  obtain,"  to  the 
great  dishonour  of  the*  said  Duke  of  G.,  to  the  evil  and  per- 
Seeond      nicious  example,  &c.  and  against  the  peace,  &c.     And  the 
county  for    gj^^  coroner  and  attorney  of,  &c.     That  the  ^aid  W.  J.  again 
£^^^f  unlawfully',  wickedly  and  corruptly,  devising,*   intending 
Ulster  that  and  contriving,  to  tempt,  seduce  ana  corrupt,  die  said  A.  H. 
if  hewould  Duke  of  G.  so  being  one  of  the  commissioners  for  executing 
S*^*^     the  office  of  treasurer  of  the  exchequer  of  our  said  lord  the 
defendai^  ^^w  king,  and  one  of  the  privy  council  of  our  said  lord  the 
would  pay  now  king,  and  in  great  trust  and  confidence  with  our  said 
^000^  in-  lord  the  now  king  as  aforesaid,  to  prostitute  and  betray  the 
hands  of    ^^^^^  ^^  ^^^  ^^^^  offices  and  stations,  and  the  trust  and  confi- 
Sm.       *    dence  placed  and  reposed  in  him  by  our  said  lord  the  now 
[*688]    king ;  he  the  sud  W.  J.  on  the  said  tenth  day  of  June,  in  the 
said  ninth  year  of  the  reign  of  our  said  lord  the  now  king, 
with  force  and  arms,  at,  Sec,  aforesaid,  unlawfully,  wickedly 
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and  corruptly,  did  propose  and  offer,  and  caused  to  be  pro 
posed  and  offered,  to  the  said  duke  of  G.  that  in  case  he 
the  said  duke  of  G.  would  procure  our  said  lord  the  now 
king,  by  his  letters  patent  under  the  great  seal  of  Great 
Britain,  to  grant  the  reversion  of  the  said  office  of  chief 
clerk  to  attend  the  supreme  court  above  mentioned,  for  the 
natural  lives  of  three  sons  of  the  said  W.  J.  namely,  B.  J, 
M.  J.   and  J.  J.  or  for   the  lives  of  three  other  persons 
to  be  nominated  by  him  the  said  W«  J.  upon  the  same  con- 
ditions as  are  mentioned  in  the  said  letters  patent  of  his  said 
late  majes^,  that  then  he  the  said  W.  J.  would,  upon  such 
letters  patent  of  our  said  lord  the  now  king  being  delivered 
to  him  the  ssdd  W.  J.,  pay  into  the  hands  of  One  H.  N.  (a 
person  weU  known  to  the  said  duke  of  G.)  or  to  his  order, 
five  thousand  pounds  of  lawful  money  of  Great  Britain,  to 
be  paid  to  the  said  duke  of  G.  as  a  consideratiofti  and  reward 
to  the  said  duke  of  G.  for  procuring;  our  said  lord  the  now 
king  to  grant  the  reversion  of  the  said  office  in  manner  afore- 
said, to  the  great  dishonour,  &c.  {as  before.)     And  the  said  Third 
coroner  and  attorney  of,  &c.  that  the  said  W.  J,  again  unlaw-  ^^^?** 
fully,  wickedly  and  corruptly,  devising  and  intending,  and  ^^  ^^.  ^ 
contriving  to  tempt,  seduce,  and  corrupt  the  said  A.  H.  duke  feikUnt 
of  G.  so  being  one  of  the  commissioners  for  executing  the  would 
office  of  treasurer  of  the  exchequer  of  our  said  lord  the  now  ^I&f^' 
king,  and  one  of  the  privy  council  of  our  said  lord  the  now  king,  5,000^.  in 
and  in  great  trust  and  confidence  with  our  said  lord  the  now  the  hands 
king  as  aforesaid,  to  prostitute  and  betray  the  duties  of  his  ^  ^^ 
said  offices  and  stations,  and  the  trust  and  confidence  so 
placed  and  reposed  in  him  by  our  said  lord  the  now  kins,  he 
die  said  J.  W.  afterwards,  to  wit,  on  the  said,  &c.  with  force 
and  arms,  at,  &c.  aforesaid,  in,  &c.  did  unlawfully,  wickedly 
and  corruptly,  propose  and  oiFer,  and  cause  to  be  proposed 
and  offered  to  the  said  duke  of  G.  that  in  case  he  the  said 
duke  of  G.  would  procure  our  said  lord  the  now  king,  by  his 
letters  patent  under  the  great  seal  of  Great  Britain,  to  grant 
the  reversion  of  the  said  office  of  chief  clerk,  to  attend  the 
supreme  court  above  mentioned,  for  the  natural  lives  of  three 
sons  of*  the  said  W.  J.  namely,  B.  J.  M.  J.  and  !•  J.  or  for  the   [*689] 
lives  of  three  other  persons  to  be  nominated  by  him  the  said 
W.  J.  upon  the  same  conditions  as  are  mentioned  in  the  said  let- 
ters patent  of  his  said  late  majesty,  that  then  he  the  said  W.  J. 
would  lodge  a  securi^  in  the  nands  of  one  H.  N.  (a  person  well 
known  to  the  said  duke  of  G.)  for  the  payment  of  the  sum  of 
five  thousand  pounds  of  lawful  money  to  the  said  duke  of  G. 
as  soon  as  such  letters  patent  of  our  said  lord  the  now  king 
should  be  made  out  ana  delivered  to  him  the  said  W.  J.  as  a 
reward  to  the  s^d  duke  of  G.  for  procuring  our  ssud  lord  the 
now  king  to  grant  the  reversion  of  the  said  office  in  manner 
aforesaid,  to  the  great  dishonour,  &c.  {as  before.) 
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Infoitoar         [Commerwement  of  information  as  ante  6.]  Th2Lthtrtto(ore^ 

Att  ^^e     ^  ^^  ^'^^  ^^*  *^  ^^*  J  •  ^'  ^^^^8  ^^^  ^^^  there  an  officer 
General     ^^  ^^  customs  of  our  said  lord  the  king,  did  seize  and   ar- 
•gaintt  a   rest  as  forfeited  certain  goods  and  merchandizes,  to  wit,  di* 
Jtevenue    vers  Bandanna  handkerchiefs,  which  said  goods  and  mer- 
©OTTuptly'  chandizes  were  then  and  there  by  law  liable  to  forfeiture, 
giving  up  ftnd  diat  it  was  then  and  there  the  duty  of  the  said  J.  L.  as 
^ods  for-  such  officer  of  tiie  customs  as  aforesaid,  to  detain,  keep  and 
felted,  and  secure  the  said  goods  and  merchandizes  so  seized  and  ar- 
bribef  on  rested  as  forfeited,  as  aforesaid,  in  order  to  the  condemna- 
sutute  34.  tion  of  the  same  goods  and  merchandizes  so  seized  by  due 
Geo.lII.c.  course  of  law.  And  the  said  attorney  general,  he.  that  the 
said  J.  L.  late  of,  &c.  well  knowing  the  premises,  but  hav- 
ing ho  regard  for  the  laws  and  statutes  of  this  realm,  nor  for 
the  penalties  and  forfeitures  therein  and  thereby  mentioned 
and  provided,  and  unlawfully  and  corrupdy  devising,  con- 
triving and  intending  to  cheat  and  defraua  our  said  lord  the 
king  in  his  revenue  of  customs,  and  wholly  disregarding  his 
duty  as  such  officer  of  the  customs  as  aforesaid,  in  the  be- 
half aforesaid,  after  the  first  day  of  October,  ^ichwasin  the 
year  of  our  lord  1784,  to  wit,  on  the  said,  &c.  at,  &c.  afore- 
said, did  unlawfully  and  corruptly,  and  without  any  autho- 
rity in  that  behalf,  deliver  up  to  one  D.J.  the  said  goods  and 
merchandizes   so  seized  and  arrested  as  aforesaid,  and  so 
liable  to  forfeiture  as  aforesaid ;  in  contempt,  &c.  to  the  evil^ 
&c.  and  against,  &c.  and  also  against  the  lorm,  &c.  bv  rea- 
son whereof,  and  by  force  of,  Sec.  the  said  J.  L.  has  forfeit- 
ed and  lost  Ae  sum  of  two  hundred  pounds,  of  lawful,  &c« 
Second  And  the  said  attomev-general,  &c.  that  heretofore,  to  wit, 

^^'"'"^^  on,  &c.  at,  &c.  the  said  J.  L.  then  and  there  being  such  offi- 
cer of  the  customs  as  aforesaid,  did  find  in  the  shop  of  one 
D.  J.  diere  situate,  certain  other  goods  and  merchandizes, 
to  wit,  divers  other  Bandanna  Handkerchiefs,  which  said 
last  mentioned  goods  and  merchandizes  were  then  and  there 
[^90]  by  law  liable  to  forfeiture,  and  that  it*"  was  then  and  diere 
the  duty  of  the  ssdd  J.  L.  as  such  officer  of  the  customs  as 
aforesaid,  then  and  there  to  seize  and  arrest,  as  forfeited,  the 
said  last  mentioned  goods  and  merchandizes,  and  to  detain^ 
keep  and  secure  the  same,  in  order  to  the  condemnation  of 
the  said  last  mentioned  goods  and  merchandizes,  by  due 
course  of  law.  And  the  said  attorney-general  of  our  said,  &c. 
giveth,  &c.  that  the  said  J.  L.weU  knowing  the  premises, 
but  having  no  regard  for  die  laws  and  statutes  of  thisTeahn, 
nor  for  the  penalties  and  forfeitures  therein  and  thereby 
mentioned  and  provided,  and  imlawfuUy  and  corruptly  de- 
vising, contriving  and  intending  to  cheat  and  defraud  our 
said  lord^the  king  in  his  said  revienue  of  customs,  and  WhoU 
ly  disregarding  nis  duty  as  such  officer  of  the  tustoms  as 
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libresaid,  in  the  behalf  last  aforesaid,  and  al^er  the  said 
first  day  of  October,  which  was  in  the  said  year  of  our 
Lord  17B4,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  did 
^mlawfullj  and  corruptly,  and  contrary  to  the  duty  of  his 
said  office,  make  a  collusive  seizure  oi  the  said  last  men- 
tioned goods  and  merchandizes  so  liable  to  forfeiture,  as  last 
aforesaid,  by  then  and  their  seizing  and  taking  away  the 
same  from  the  said  shop  of  the  said  D.  J.  with  a  corrupt 
understanding  at  the  time  of  auch  seizure,  by  and  between 
Ae  said  J.  L.  and  the  said  D.  J.  that  die  same  goods  and 
merchandizes  should  afterwards  be  unlawfully  and  corrupt* 
ly  given  back  and  restored  to  the  said  D.  J.  instead  and  in  lieu 
of  die  said  last  mentioned  goods  and  merchandizes  being  by 
die  said  J.  L.  detained,  kept  and  secured,  in  order  to  the 
condemnation  of  the  same  by  diie  course  of  law ;  in  contempt 
of  our  said  lord  the  king  and  his  laws,  to  the  evil  and  pemi* 
cious  example  of  all  odiers,  and  against  die  peace  of,  Scc 
and  also  against  the  form  of,  &c.  by  reason  whereof,  &c. 
[as  in  conclusion  of  first  county 

And  the  said  attorney-general,  &c.  diat  heretofore,  to  wit,  Thiid 
on,  &c.  at,  &c.  the  said  J.  L.  being  then  and  diere  such  offi«-  couxit. 
cer  of  die  customs  as  aforesaid,  did  serve  and  arrest  as  for- 
feitedin  the  said  shop  of  the  said  D.  J.  certain  other  goods 
and  merchandizes,  to  wit,  divers  other  Bandanna  handker- 
diiefs,  which  said  last  mentioned  goods  and  merchandizes 
were  then  and  there  by  law  liable  to  forfeiture,  and  that  it 
was  then  and  there  the  duty  of  the  said  J.  L.  as  such  officer 
of  die  customs  as  aforesaid,  to  detain,  keep  and  secure  the 
said  last  mentioned  goods  and  merchandizes  so  seized  and 
arrested  as  forfeited,  in  order  to  the  condemnation  of  the 
said  last  mentioned  goods  and  merchandizes  by  due  course 
of  law.  And  the  said  attorney-general  of  our  said,  &c.  diat 
he  die  said  J.  L.  well  knowing  the  premises,  but  having  no 
regard  for  die  laws  and  statutes  ot  this  realm,  nor  for  die 
penalties  and  forfeitures  therein  and  thereby  mentioned  and 
provided,  and  unlawfully  and  corruptiy  devising,*  contriv-  .'[♦691] 
mg  and  intending  to  cheat  and  defraud  our  said  lord  die  king, 
in  his  said  revenue  of  customs,  and  wholly  disregar^ng 
his  duty  as  such  officer  of  the  customs  as  aforesaid,  in  die 
behalf  last  aforesaid,  after  the  said  first  day  of  October, 
"which  was  in  die  said  year  of  our  Lord  1784,  to  wit,  on 
tiie  said,  &c.  at,  &c.  aforesaid,  did  imlawfuUy  and  corrupdy 
make  an  agreement  with  the  said  D.  J.  that  he  the  said  J.  L 
would  deliver  up  to  the  said  D.  J.  the  said  last  mentioned 
'goods  and  merchandizes  so  seized  and  arrested  as  aforesaid, 
and  so  liable  to  forfeiture  as  aforesaid;  in  contempt,  &c.  and 
'  against  the  peace,  &c.  and  also  against  the  form,  &c.  by  rea- 
son whereof  &c. 
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Foorth  And  the  said  attorney-general  of,  &c.  that  heretofore,  to 

count,  re-  ^j^^  q^^  g^^.  at,  &c.  the  said  J.  L.  being  then  and  there  such 
bribe!^^    officer  of  the  customs  of  our  said  lord  the  king, as  aforesaid^ 
did  seize  and  arrest  as  forfeited,  certain  other  goods  and 
merchandizes,  to  wit,  divers  other  Bandanna  handkerchiefs^ 
which  said  last  mentioned  goods  and  merchandizes  were  then 
and  there  by  law  liable  to  forfeiture,  and  that  it  was  then  and 
there  the  duty  of  the  said  J.  L.  as  such  officer  of  the  customs 
as  aforesaid,  to  detain,  keep  and  secure  the  said  last  men- 
tioned goods  and  merchandizes,  in  order  to  the  condemna- 
tion of  the  same  by  due  course^of  law,  and  the  said  attorney- 
general  of,  &c.  that  the  said  J.  L.  well  knowing,  &c.  but  hav- 
ing no  regard,  &c.  unlawfully  and  corruptly  devising,  con- 
triving and  intending,  &c.  and  wholly  disregarding  his  duty 
in  the  behalf  last  aforesaid,  after  the  said,  &c.  to  wit,  on,  &c. 
at,  &c.  did  unlawfully  and  corruptly  directly  take  and  receive 
of  and  from  the  said  D.  J.  a  certain   bribe,  gratuity,  recom- 
pense and  reward,  of  a  certain  large  sum  of  money,  to  wit, 
the  sum  of  eight  pounds,  and  to  perform  the  duty  ot  him  the 
said  J.  L.  in  so  detaining,  keeping  and  securing  the  said  last 
mentioned  goods  and  merchandizes,  so  seized  and  arrested 
as  aforesaid,  and  so  liable  to  forfeiture  as  aforesaid,  and  con- 
trary to,  and  in  violation  of,  the  duty  of  his  said  office,  to  re- 
linquish the  possession  of  the  same  goods  and  merchandizes, 
so  tiiat  the  same,  although  secured  and  arrested  as  aforesaid, 
should  not  be  secured  in  order  to  the  condemnation  thereof 
as  aforesaid ;  in  contempt,  &c.  to  the  evil  example,  &c.  and 
Fifth         ^so  against  the  form,  &c.  by  reason  whereof,  &c.     And  the 
count,  ibr  said  attorney-general  of,  &c.  that  heretofore,  to  wit,  on,  &c. 
'^h^h^"^  at,  &c.  aforesaid,  the  said  J.  L.  being  then  and  there  such 
^       ^      officer  of  the  customs  of  our  said  lord  the  king  as  aforesaid, 
did  serve  and  arrest  as  forfeited,  certain  other  goods  and 
merchandizes,  to  wit,  divers  other  Bandanna  handkerchiefs, 
which  said  last  mentioned  goods  and  merchandizes  were  then 
and  there  by  law  liable  to  forfeiture,  and  that  it  was  then  and 
there  the  duty  of  the  said  J.  L.  as  such  officer  of  the  customs 
[*692]    as  aforesaid,  to  detain,  keep*  and  secure  the  said  last  men- 
tioned goods  and  merchandizes,  in  order  to  the  condemna- 
tion of  tile  same  by  due  course  of  law.  And  the  said  attorney 
general  of,  Sec.  for,  &c.  giveth  the  court  here  further,  &c.  that 
the  said  J.  L.  well  knowing.  Sec.  but  having  no  regard,  &c.  and 
unlawfully  and  corruptiy  devising,  &c.  and  wholly  disregard- 
ing his  duty  in  the  behalf  last  suoresaid,  after  the  said,  &c. 
to  wit,  on,  &c.  at,  8cc.  did  unlawfully,  corruptiy  and  indirect- 
ly, take  and  receive  of  and  from  tne  said  D.  J.   a  certain 
bribe,  gratuity,  recompence  and  reward,  of  a  certain  other 
large  sum  of  money,  to  wit,  the  sum  of  eight  pounds,  not  to 
perform  the  duty  of  him  the  said  J.  L,  in  so  detaining,  keep- 
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ing  and  securing  the  said  last  mendoned  goods  and  merchan- 
dizes so  seized  and  arrested  as  aforesaid,  and  so  liable  to 
forfeiture  as  aforesaid,  and  contrary  to,  and  in  violation  of, 
the  duty  of  his  said  office,  to  relinquish  the  possession  of  the 
same  goods  and  merchandizes,  so  that  the  same,  although 
seized  and  arrested  as  aforesaid,  should  not  be  secured,  in 
order  to  the  condemnation  thereof  as  aforesaid  ;  in  contempt, 
&c.  to  the  evil  example,  &c.  and  also  against  the  form.  Sec.  oj 
reason  whereof,  &c. 

And  the  said  attorney-general  of,  &c.  for,  &c.  giveth,  &c.  Sixth 
diat  heretofore,  to  wit,  on,  &c.  at,  &c.  the  said  J.  L.  being  count,  for 
then  and  there  such  officer  of  the  customs  of  our  said  lord  Jj^rfbe!* 
the  king  as  aforesaid,  did  seize  and  arrest  as  forfeited,  cer- 
tain other  goods  and  merchandizes,  to  wit,  divers  other  Ban- 
danna handkerchiefs,  which  said  last  mentioned  goods  and 
merchandizes  were  then  and  there  by  law  liable  to  forfeiture, 
and  that  it  was  then  and  there  the  duty  of  the  said  J.  L.  as 
such  officer  of  the  customs  as  aforesaid,  to  detain^  keep, 
and  secure  the  last  last  mentioned  goods  and  merchandizes, 
in  order  to  the  condemnation  of  the  same  by  due  course 
of  law.  And  the  said  attorney-general  of.  Sec.  that  the  said 
J.  L.  well  knowing,  &c.  but  having  no  regard,  &c.  and  unlaw 
fully  and  corruptly  devising,  &c.  to  cheat  and  defraud  our 
said  lord  the  king  in  his  said  revenue  of  the.  customs,  and 
wholly  disregarding  his  duty  in  the  behalf  last  aforesaid, 
after  the  said.  See.  to  wit,  on,  &c.  at,  &c.  did  unlaw&Uy  and 
corruptly  direcdy  take  and  receive  of  and  from  the  said  D. 
J.  a  certain  bribe,  gratuity,  recompence  and  reward,  of  a  cer- 
tain other  large  sum  of  money,  to  wit,  a  share  of  the  sum  of 
eight  pounds,  to  be  divided  between  him  the  said  J.  L.  and 
one  J.  M.  and  one  C.  C.  and  one  S.  C.  and  one  G.  C.  and 
not  to  perform  the  duty  of  him  the  said  J.  L.  in  so  detaining, 
keeping  and  securing  the  said  last  mentioned  goods  and 
merchandizes  so  seized  and  arrested  as  aforesaid,  and  so 
liable  to  forfeiture  as  aforesaid,  and  contrary  to,  and  in 
violation  of,  the  duty  of  his  said  office,  to  relinquish  the 
possession  of  the  same  goods  and  merchandizes,  so  that 
the  same,  although  seized  and  arrested  as  aforesaid,  and  so 
liable*  to  forfeiture  as  aforesaid,  and  contrary  to,  and  in  vio-  [#693] 
lation  of,  the  duty  of  his  said  office,  to  relinquish  the  pos- 
session of  the  same  goods  and  merchandizes,  so  that  the 
same,  although  seized  and  arrested  as  aforesaid,  should  not 
be  secured,  in  order  to  the  condemnation  thereof  as  afore- 
said ;  in  contempt  of,  &c.  to  the  evil  example,  &c.  against  die 
peace,  &c.  and  dso  against  the  form,  hc^  oy  reason  whereof, 
occ.  Whereupon,  &c.  [common  conclusion  ante  6.J 

[Commencement  of  information  as  (mte6,]    That  heretofore,  informa. 
to  wit,  on,  &c«  at,  &c.  in,  &g.  certain  goods  and  merphan*  tion  by  at- 
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torney  ge-  jizes,  to  wit,  divers  pairs  of  foreign  manufactured  leather, 
^*V  ^®r   gloves,  that  is  to  say,  gloves  of  the  manufacture  of  France, 
bribere-    ^'^d  a  large  quantity  of  foreign  wrought  silk,  that  is  to  say, 
venue  offi-  wrought  silk  of  tne  manufacture  of  France,  and  a  certain 
cersto       other  large  quantity  of  foreign  silk,  which  had  become  for- 
MMdTtope.   ^i^^d  ^y  virtue  of  certain  acts  of  parliament  relative  to  his 
frainfroin  majesty^s  customs,  then  and  sull  in  force,  were  hidden  and 
seizing^       concealed  in  a  certain  house  there  situate.     And  that  £.  S. 
f?J^^®'"  and  J.  C.  being  officers  of  the  customs  of  our  said  lord  the 
34  Geo.      ^^8y  ^^f  according  to  the  duty  of  their  several  and  respec- 
IK.  c.        tive  offices,  then  and  there  proceed  to  the  said  house,  for  the 
purpose  of  discovering  the  said  goods  and  merchandizes  so 
then  and.  there  hidden  and  concealed  as  aforesaid,  and  seiz- 
ing die  same  as  forfeited,  as  aforesaid,  the  same  foods  and 
merchandizes  being  then  and  there  liable  to  be  lawfully  seiz- 
ed by  the  said  £.  S.  and  J.  C.  as  such  officers  of  the  customs 
as  aforesaid.     And  that  the  said  £.  S.  and  J.  C«  so  being  then 
and  there  such  officers  of  the  customs  as  aforesaid,  did  theu 
and  there,  for  the  purpose  aforesaid,  proceed  to  search  and 
examine  the  said  house.    And  the  saia  attorney-general,  &c. 
that  C.  F.  late  of,  &c.  linen  draper,  well  knowing  the  premises, 
but  having  no  regard  for  the  laws  and  statutes  of  this  realm, 
nor  for  the  penalties  and  forfeitures  therein  and  thereby  n^en- 
tioned  and  provided,  and  unlawfully  devising,  contriving  and 
intending  to  cheat  and  defraud  our  said  lord  the  king  in  his 
revenue  of  the  customs,  after  the  first  day  of  October,  which 
was  in  the  year,  &c.  to  wit,  on  the  said,  &c.  at,  he.  aforesaid, 
did  unlawfully  and  corruptly  offer  to  give  to  the  said  £.  S. 
and  J.  C.  being  then  and  there  such  officers  of  the  customs 
as  aforesaid,  a  bribe,  recompence  and  reward,  of  a  sumi  of 
money,  to  wit,  &c.  for  them  tne  said  £.  S.  and  J.  C.  unlawful- 
ly ^  unjustly,  and  contrary  to  the  du^  of  their  several  and  respec- 
tive offices,  to  forbear  and  desist  from  searching  the  said  house, 
in  order  that  the  said  forfeited  goods  and  merchandizes,  so 
hidden  and  concealed  therein  as  suoresaid,  might  not  be  found 
and  seized  as  forfeited  as  aforesaid,  whereby  the  provisions 
made  by  a  cerudn  act  of  parliament  relative  to  his  majesty's 
8#594]   customs,  might  and   would    be  then  and"^    there  evaded 
and  broken ;  in  contempt,  &c.  to  the  evil,  &c.  and  against 
the  peace,  &c.  and  also  against  the  form  of  the  statute,  &c. 
By  means  whereof,  and  by  force  of  the   statute  in  such  case 
made  and  provided,  he  the  said  C.  F.  hath  forfeited  and  lost 
the  sum  oi  five  hundred  pounds  of  lawful  money  of  Great 
Second      Britain.    And  the  said  attorney-general,  &c.  that  neretofiore, 
count.        towit,on thesaid,&cc.  in,  &c.  at,&c.  aforesaid, in, 6:c.  the  said 
£.  S.  and  J.  C.   being  such  officers  of  the  s^d  customs   as 
aforesaid,  did  seize  and  arrest  as  forfeited  certsun  other  goods 
and  merchandizes,  to  wit,  &ic.  [describing'  the  goods  as  before"] 
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which  said  last  mentioned  mods  tod  merchandizes  had  be. 
come  forfeited,  by  virtue  of  certain  Acts  of  Parliament  rela- 
tive to  his  majesty's  customs  dien  and  still  in  force  ;  and  that 
they  the  saidE.  S.  and  J.  C.  so  being  such  officers  as  afore^ 
said,  did  then  and  there  detain  and  keep  in  their  custody  and 
possession  the  said  last  mentioned  goods  and  merchandizes, 
m  order  to  secure  the  same  to  and  for  the  use  of  our  said  lord 
the  king,  and  of  .themselves.  And  the  said  attorney-general, 
&c.  that  he  the  said  C.  F.  well  knowing  the  premises,  but 
having  no  re^rd  for  the  laws  and  statutes  of  diis  realm,  nor 
for  the  penalties  and  forfeitures  therein  and  thereby  mention- 
ed and  provided,  and  unlawfully  and  corrupdy  devising^ 
contriving,  and  intending  to  cheat  and  defraud  our  said  lord 
the  king,  in  his  said  revenue  of  the  customs,  after  the  said  first 
daj  of,  &c.  which  was  in  the  said  year  of.  Sec.  to  wit,  on  the 
said,  &c.  in,  &c.  at,  &c,  aforesaid,  in  the  said,  8cc.  did  unlaw- 
fully and  corruptly  give  to  the  said  £.  S.  and  J.  C.  being  then 
and  there  such  officers  of  the  customs  as  aforesaid,  a  bribe, 
recompence  and  reward,  of  a  sum  of  money,  to  wit,  &c.  for 
them  the  said  E.  S.  and  J.  C.  unlawfully,  unjusdy  and  contra- 
ry to  the  duty  of  their  said  several  and  respective  offices,  to  re- 
linquish the  possession  of  the  said  last  mentioned  goods  and 
merchandizes,  so  that  the  sune,  although  seized  as  aforesaid^ 
might  not  be  secured  to  and  for  the  use  of  our  said  lord  the 
king,  and  of  the  said  £.  S.  and  J.  C.  Whereby,  &c.  [09  be- 
fore to  the  end.  Third  county  same  as  the  lasty  orJy  stating  the  Third 
bribe  as  given  as  foJiowsJ]  for  them  the  said  E.  S.  and  J.  C.  couaf. 
unlawfully,  unjusdy  and  contrary  to  the  duty  of  their  said 
several  and  respective  offices,  to  connive  at  the  removal  of 
die  said  last  mentioned  goods  and  merchandizes  out  of  the 

Jresence,  custody  and  possession  of  them  the  said  £.  S.  and 
.  C.  so  that  the  same,  though  seized  as  aforesaid,  might  not 
be  secured  to  and  for  the  use  of  our  said  lord  the  king,  and 
of  the  said  E.  S.  and  J.  C.    Whereby  the  provisions,  &c. 
{same  aisjirst  count  to  the  end.!    And  the  said  attorney-gene*  Fourth 
ral.  Sec.  that  heretofore,  to  wit,  on  the  said,  fkc,  in,  &c.  at,  count. 
kc.  aforesaid,  in  die  said  county  of  O.,  certain  odier  goods 
and  merchandizes,  to  wit,  divers  other,  &c.  [cu  before]  which 
said  last  mendoned*  goods  and  merchandizes  had  become    r#595i 
forfeited  by  virtue  of  certain  Acts  of  Parliament  relative  to    ^        ■* 
his  majesty^s  customs,  then  and  still  in  force,  were  found  by 
the  said  £.  S.  and  J.  C.  being  officers  of  the  customs  of  ottr 
said  lord  the  king,,  and  it  was  then  and  there  the  duty  of  the 
said  £•  S.  and  J.  C.  as  such  officers  as  aforesaid,  to  seize  the 
said  last  mentioned  goods  and  merchandizes  as  forfeited  as 
aforesaid.  And  the  said  attorney-general  of  our  said  lord  the 
king,  for  our  slid  lord  the  king,  giveth  the  court  here  further 
to  understand  and  l^  informed,  that  he  the  said  C.  F.  well 
Crim.  Law.  vol.  hi.  a 
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knowing  the  premises  last  aforesaid,  but  having  no  regard  ^ 
for  the  laws  and  statutes  of  this  realm,  nor  for  the  penalties 
and  forfeitures  therein  and  thereby  mentioned  and  provided, 
and  unlawfully  and  corruptly  devising,  contriving  and  intend- 
ing to  cheat  and  defraud  our  said  lord  the  king,  in  his  said 
revenue  of  the  customs,  after  the  said  first  day  of  October, 
which  was  in  the  said  year,  &c.  to  wit,  on  the  said,  &c.  at, 
&c.  aforesaid,  did  unlawfully  and  corruptly  give  to  the  ssud 
£.  S.  and  J.  C.  being  then  and  there  such  officers  of  the  cus- 
toms as  aforesaid,  a  bribe,  recompence  and  reward,  of  a  sum 
of  money,  to  wit,  &c.  for  them  the  said  E.  S.  and  J.  C.  un- 
lawfully and  unjustly,  and  contrary  to  the  duty  of  llieir  said 
several  and  respective  offices,  to  forbear  to  seize  the  said  last 
mentioned  goods  and  merchandizes  as  forfeited  as  aforesaid. 
Kfth         Whereby,  &c.  [as  before.     Fifth  count  same  as  last  count,  only 
count.        stating'  as  in  the  third  the  bribe  to  be  given.]  for  them  the  said 
E.  S.  and  J.  C.  unlawfully,  unjustly,  and  contrary  to  the  duty 
of  their  said  several  and  respective  offices,  to  connive  at  their 
the  said  C.  F*s.  and  J.  C's.  conyeyingand  carrying  away  the 
said  last  mentioned  goods   and  merchandizes,  so  that  the 
same  might  not  be  seized  as  forfeited  as  aforesaid.    Where- 
by, &c.  [as  before.] 
Informa-         [Commencement  of  information  as  ante  6.]    That  hereto- 
tion  by  at-  foyg  (^q  ^i^j  q^^  g^c.  at,  &c.  W.  P.  and  R.  B.  being  then  and 
newlTfor  Acre  officers  of  the  customs  of  our  said  lord  the  king,  did 
offering     in  due  manner  take  and  seize  as  forfeited,  certain  goods  and 
bribes  to    merchandizes,  (to  wit)  divers,  he.  which  said  goods  and 
'l^^"^®     merchandizes  might  then  and  there  lawfully  be  seized  by  the 
on  34th      said  W.  P.  and  R.  B.  as  such  officers  as  aforesaid,  and  were 
Geo.  in.  c.  then  and  there  proceeding  to  secure  the  same  as  forfeited  as 
aforesaid.     And  the  said  attorney-general,  &c.  that  W.  M. 
late  of,  &c.  linen  draper,  well  knowing  the  premises,  but 
having  no  regard  for  the  laws  and  statutes  of  this  realm,  nor 
for  the  penalties  and  forfeitures  therein  and  therebv  mention- 
ed and  provided,  and  unlawfully  devising,  contriving  and  in- 
tending to  cheat  and  defraud  our  said  lord  the  king  in  his 
said  revenue  of  the  customs,  afterwards,  and  whilst  the  said 
goods  and  merchandizes  remained  in  the  custody  and  pos- 
session of  the  said  W.  P.  and  R.  B.  as  such  officers  as  afore- 
[#696]   said,  (that  is  to  say)  on  the  said,  &c.  at,*  &c.  did  unlawful- 
ly and  corruptly  oflFer  to  the  said  W.  P.  and  R.  B.  being  then 
and  there  such  officers  of  the  customs  as  aforesaid,  a  bribe, 
recompence  and  reward,  of  a  sum  of  money,  (to  wit)  the 
sum  ot,  &c.  for  them  the  said  W.  P.  and  R.  B.  unlawnilly, 
unjustly,  and  contrary  to  the  dut^  of  their  said  several  and  re- 
spective offices,  to  quit,  relinquish  and  cive  up  the  posses- 
sion of  the  said,  &c.  so  seized  as  aforesaid,  in-order  that  the 
same  might  not  be  secured  as  forfeited  as  aiforesaid,  whereby 
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our  s^d  lord  die  king  might  and  would  be  dien  and  diere  de- 
frauded in  his  said  revenue  of  the  customs,  in  contempt  of, 
&c.  to  the  evil  and  pernicious  example  of,  &c.  and  against  the 
peace  of,  &c.  and  also  against  the  form  of  the  statute  in  such 
case  made  and  provided.  Bv  reason  whereof,  and  by  force 
df  the  same  statute,  he  the  said  W.  M.  hath  forfeited  and  lost 
the  sum  of  50/.  of  lawful,  &c. 

And  the  said  attorney-general  of,  &c.  that  heretofore  {to  Second 
wit)  on  the  said,  &c.  in,  8cc.  at,  &c.  aforesaid,  in  London  count, 
aforesaid,  the  said  W.  P.  and  R.  B.  being  then  and  there 
such  officers  of  the  customs  of  our  said  lord  the  king 
as  aforesaid,  did  in  due  manner  take  and  seize  as  for* 
feited  certain  other  goods  and  merchandizes  (to  wit) 
divers  other,  &c.  which  said  last  mentioned,  8cc.  might  then 
and  there  lawfully  be  seized  by  the  said  W.  P.  and  R.  B.  as 
such  officers  as  aforesidd,  and  were  then  and  there  proceed- 
ing to  secure  the  same  as  forfeited  as  aforesaid.  And  the  ssud 
attorney-general  of»  8cc.  that  the  said  W.  M.  well  knowing 
the  premises,  but  having  no  regard  for  the  laws  and  statutes 
of  tnis  realm,  nor  for  the  penalties  and  forfeitures  therein 
and  thereby  mentioned  and  provided,  and  unlawfully  con* 
triving,  devising  and  intending  to  cheat  and  defraud  our  said 
lord  the  king,  in  his  said  revenue  of  the  customs,  afterwards, 
and  whilst  die  said  last  mentioned  goods  and  merchandizes 
remained  in  the  custody  and  possession  of  the  said  W.  P. 
and  R.  B.  as  such  officers  as  aforessdd,  (that  is  to  say)  on 
die  said,  &c.  in,  &c.  at,  &c.  in  London  aforesaid,  did  un- 
lawfully and  corrupdy  oflFer  to  die  said  R.  B.  being  then  and 
there  such  officer  of  the  customs  as  aforesaid,  a  bribe,  recom- 
ence  and  rewfud,  of  a  sum  of  money  (to  wit)  die  sum  of, 
X.  for  the  use  of  himself  die  said  R.  B.  and  of  die  ssud  W, 
P.  for  them  then  the  said  R.  B.  and  W.  P.  imlawfully,  un- 
justly and  contrary  to  the  duty  of  their  said  several  and  re- 
spective offices  to  quit,  relinquish  and  g^ve  up  die  possession 
oft  the  said  last  mentioned  goods  and  merchandizes  so  seized 
as  aforesaid,  in  order  diat  the  same  might  not  be  secured  as 
forfeited  as  aforesaid,  whereby  our  said  lord  the  king  might 
and  would  be  then  and  there  defrauded  in  his  said  revenue 
of  die  customs,  in  contempt,  &c.  [as  before.  Third  count 
Hie  thejirst,  only  stating  Ji,  B.  alone  to  have  seized  the  gvodsy 
wtd  the  bribe  to  have  been  offered  to  himJ]  ^  [*6973 

[Commencement*  of  information  as  ante  6.]  That  J.  S.  ipfomuh 
late  of,  &c.  being  a  Briush  subject,  on,  &c.  and  for  a  long  ^^^  ^^ 
time  thence  next  ensuing,  (to  wit)  until,  &c.  held  and  exer-  officer  for 
cised  the  office  of  supervisor  of  the  province  of  Malabar,  in  recemng 
die  East  Indies,  under  the  East  India  Company,  and  during  P'^'^^ 
aQ  that  time  resided  in  the  East  Indies,  (to  wit)  at,  &c.  and  con^axy 
that  I.  A.  late  of,  &c.  being  a  British  subject,  on  the  said,  to  St«t3S 
&c.  and  for  s^  long  time  dience  next  ensuing,  (to  wit)  until. 
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Against  a 
register 
for  engag- 
ing as 
proctor. 


&c.  held  and  exercised  the  office  of  commercial  resident  stt 
Calicut  in  the  East  Indies,  under  the  said  united  company, 
and  during  all  that  dme  resided  in  the  East  Indies,  (to  wit) 
at,  &c.  aforesaid.  And  that  the  said  J.  S.  so  being  a  British 
subject  as  aforesaid,  whilst  he  held  and  exercised  the  said  of- 
fice of  supervisor  of  the  province  of  Malabar,  in  the  East 
Indies  aforesaid,  under  the  said  united  company  as  aforesaid, 
and  whilst  he  resided  in  the  East  Indies  as  aforesaid ;  and 
die  said  I.  A.  so  being  a  British  subject  as  aforesaid,  whilst 
he  held  and  exercised  the  said  office  of  commercial  resident 
at  Calicut,  in  the  East  Indies,  under  the  said  united  company 
as  aforessud,  and  whilst  he  resided  in  the  East  Indies  as 
aforesaid,  did,  within  six  years  before  the  filing  of  this  infor- 
mation, (to  wit)  on,  &c.  in  the  East  Indies  aforesaid,  receive 
of  and  from  a  certain  person  in  the  East  Indies  aforesaid, 
called  die  Samoorv,  otherwise  the  Zamorin  Rajah,  100,000 
rupees,  being  of  tne  value  of  12,500/.  as  a  g^ft  and  present, 
against  the  form  of  the  statute  &c.  whereby,  and  by  force  of 
die  statute,  they  the  defendants  committed  extoruon,  and, 
by  force  of  die  said  statute,  forfeited  to  the  king  the  said  sum 
of  12,500/.*  being  the  value  of  the  said  100,000  rupees,  so 
received  by  diem  as  aforesaid,  against  the  form,  &c.  and 
against  the  peace,  &c. 

That  A.  B.  late  of,  &c.  on,  &c.  and  from  thence  until  the 
day  of  taking  of  diis  inquisition,  was,  and  sull  is  register  of 
and  belonging  to  his  majesty's  high  court  of  admiralty  of 
England,  (to  wit)  at,  &c.  and  the  jurors,  &c.  do  further  pre- 
sent, that  the  said  Robert  being  such  register  as  aforesaid, 
but  not  regarding  the  statute  in  such  case  made  and  provided, 
nor  fearing  the  penalties  therein  contained,  whilst  he  was 
such  register  as  aforesaid,  (to  wit)  on,  8cc.  aforesaid,  at,  &c. 


(I)  Hiis  was  the  information  a- 
gainst  Stevens  and  Agnew,  whoae 
case  ia  reported  in  5  East,  244. 
The 33  Geo.  III.  c.  52.  s.  62.  on  which 
it  is  framed,  enacts  that  the  demand- 
ing or  receivings  any  money  or  other 
valuable  things,  as  a  gift  or  present, 
or  under  colour  thereof,  whether 
it  be  for  the  use  of  the  party  receiv- 
ing tlie  same,  or  for  or  pretended 
to  be  for  the  use  of  the  said  com- 
|lany,  or  of  any  other  person  whatso- 
ever, by  any  British  subject  holding 
or  exercising  any  office  or  employ- 
ment under  his  majesty  or  the  said 
united  company,  in  the  East  Indies, 
shall  be  deemed  an  extortion,  or  a 
misdemeanour  at  law.  After  ver- 
dict of  guilty,  a  motion  was  made  in 
lorest  of  judgment)  on  the  growid 


that  there  was  no  sufficient  averment 
that  the  defendants  were  British 
pubjecti  residing  inln<£a,  and  hold- 
ing employments  there  under  the 
crown  or  the  EUkst  India  company, 
at  the  time  when  the  presents  were 
received:  for  they  are  stated  to  have 
held  their  employments  until  the 
day  on  which  tne  offence  is  alleged 
to  have  been  committed.  But  it 
was  holden,  that  as  the  misdemean« 
our  was  charged  •*  whilst  they  held 
the  office  at  afiretaid^*'  the  tenn 
until  must  be  construed  in  an  inclu- 
sive sense,  that  being  the  evident 
intent  of  the  party  framing  it,  and 
it  being  the  object  of  the  court, 
where  that  design  is  manifest,  to 
render  it  effective.  The  proceed- 
ings were  therefore  supported. 
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acted  and  was  concerned  as  a  proctor  in  a  certain  cause  then 
depending  in  the  said  high  court  of  admiralty,  that  is  to  say, 
&c.  contrary  to  the  form  of  the  statute,  &c.  and  against  the 
peace,  &c. 


INDICTMENTS  &c.  FOR  OFFENCES  RELATING 
TO  THE  POOR  AND  POOR  RATES. 

[Commencement  as  ante  2.]    That  D.  D.  late  of,  &c.  and  Formis- 
one  of  the  churchwardens  of  the  said  parish,  and  £.  E.  late  demean 
of,  &c.  being  evil  disnosed  persons,  and  unlawfully  contriv-  J^mimr 
ing  and  intending  to  free  and  discharge  the  parishioners  and  u^pau- 
inhabitants  of  the  said  parish  from  the  expence  of  maintain-  pen  to  a 
ing  and  providing  for  one  A.  B.  the  elder,  and  one  A.  B.  the  P^'^ 
younger,  the  infant  daughter  of  the  said  A.  B.  the  elder,  be-  ^beyhad 
mg  respectively  poor  and  impotent  persons  in  the  said  parish  no  tetde- 
of,  &c.  and  unable  to  work  or  maintain  themselves,  and  re-  meiit% 
spectiyely  standing  in  need  of  relief  from  the  parishioners  of  J*^?*/^* 
tne  said  parish,  and  to  cl«arge  and  burthen  the  parishioners     ^    ^*^ 
and  inhaoitants  of  the  parish  of,  &c.  with  the  maintenance 
and  support  of  the  said  A.  B.  the  elder,  and  A.  B.  the  young- 
er, on,  &c.  at,  &c.  aforesaid,  unlawfully  and  unjustly,  and 
without  any  legal  warrant  or  authority  for  so  doing,  carry 
and  convey,  and  cause  and  procure  to  be  carried  and  convey- 
ed, the  said  A.  B.  the  elder,  and  A.  B.  the  younger,  then  be- 
ing poor  and  impotent  persons  in  the  said  parish  of,  &c.  and 
unable  to  work  or  maintain  themselves,  and  then  respectively 
standing  in  need  of  relief  from  the  said  parishioners  and  in- 
habitants of  the  said  last  mentioned  parish  of,  &c.  from  and 
out  of  the  said  parish  of,  8xC.  into  the  said  parish  of,  &c.  and 
there  unlawfully  and  unjustly  left,*  and  caused  to  be  left,  the    [#599] 
said  A.  B.  the  elder,  and  A.  B.  the  younger,  they  the  said  A. 
B.  the  elder,  and  A.  B.  the  younger,  or  either  of  them,  not  then 
having  a  legal  settlement  in  the  said  last  mentioned  parish, 
which  said  A.  B.  the  elder,  afterwards,  to  wit,  on,  &c.  at,  &c. 
died,  by  reason  whereof  the  parishioners  and  inhabitants  of 
ihe  said  last  mentioned  parish  have  been  obliged  to  expend, 
and  have  necessarily  expended  divers  sums  of  money,  in  the 
whole  amounting  to  the   sum  of—-/,  of  lawful,  2kc.  in  and 
about  the   maintenance  and  support  of  the  said  A.B.  the 
younger,  and  also  in  and  about  the  burial  of  the  sai(l  A.  B. 
the  elder,  to  the  great  dan^ige  of  the  said  last  mentioned  pa- 
rish and  inhabitants,  in  cpntempt,  &c.  to  the  evil,  &c.  and 
against  the  peace,  &c. 

(m)    See    other    precedenta,    4     see  post  conspiracies. 
Wentw.   353.    Cro.  C.  C,  394,  5. 
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Formiflde-  That  R.  H.  late  of,  &c.  devising  and  intending  the  inhabi- 
meanour  tants  of  the  parish  of  C.  in,  &c.  with  the  maintenance  and 
monlaw  s^PPOrt  of  one  A.  S.  single  woman,  imjustly  to  charge,  on, 
in  bring-  &c.  her  the  said  A.  S.  then  being  poor  and  impotent^and  ill 
ing  aper-  with  the  small  pox,  and  then  not  having  any  legal  settlement 
'^'tfidi  within  the  said  parish  of  C.  violently,  unlawfully,  unjustly, 
small  pox  ^^^  without  any  legal  warrant  or  authority,  did  bring,  con- 
into  a  pa-  vey,  and  leave,  and  cause,  and  procure,  to  be  brought,  con- 
rish,  veyed  and  left  in  the  said  parish  of  C.  to  be  kept  and  main- 

dkd^rn)*  ^^'^^d  ^*  *®  charge  9f  the  inhabitants  of  the  same  parish, 
which  said  A.  S.  within  ten  days  after  she  was  so  brought 
into  the  said  parish  as  aforesaid,  did  there  die,  by  reason 
whereof  the  inhabitants  of  the  said  parish  were  obliged  to  ex- 
pend, and  did  expend,  forty  shillings  of  lawful,  &c.  in  and 
about  the  burial  of  the  said  A.  S.  to  the  great  damage  of  the 
said  inhabitants,  and  to  the  evil  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace,  &c. 
For  bring-  That  A.  B.  late  of,  &c.  devising  and  intending  the  inhabi* 
inff  a  poor  ^^^^  ^f  ^j^^  parish  of  St.  George  the  Martyr,  in  the  said 

^voman  in-  \  * 

to  a  parish  county  of  Middlesex,  with  the  maintenance,  support,  and  ex- 
where  she  pences  of  one  £.  C.  spinster,  wrongfully  and  unjustly  to 
had  no  set-  charge,  and  also  intendmg  great  bodily  harm  to  the  sud  E. 
mdwhere  ^*  ^^»  ^^*  from  and  out  of  the  parish  of  St.  Andrew,  Hol- 
Bhe  in-      bom,  aforesaid,  her  the  said  E.G.  then  being  poor,  sick,  lan- 
•tantly       guid,  and  impotent,  and  unable  to  support,  help,  or  msuntsdn 
Sat*th*     herself,  and  oeing  also  wholly  unfit  for  removal,  with  forCe 
parishion-  ^^^  arms,  at,  &c.  aforesaid,  unlawfully,  wickedly,  inhuman- 
en  were    ly,  unjustly,  and  against  the  will  of  the  said  E.G.  and  also 
put  to  ex-  ivithout  any  legal  warrant  or  authority  whatsoever,  into  the 
Sur^nff*    parish  of  St.  G.  the  M.  aforesaid,  did  carry  and  convey,  and 
her.  (o)     cause  to  be  carried  and  conveyed,  and  then  and  there,  to  wit, 
[#700]    on,  &c.  aforesaid,  at  the  parish  last^  aforesaid,  in,  &c.  afore- 
said, left,  and  caused  to  be  left,  her,  the  said  E.G.  being  so 
sick,  weak,  languid,  impotent,  and  unable  to  support,  help,  or 
maintain  herself,  as  aforesaid,  to  be  kept,  maintained,  and 
supported  by  aiid  at  the  charge  and  expence  of  the  inhabi- 
tants of  the  said  last  mentioned  parish,  (she  the  said  E.  C.  at 
the  time  she  was  so  left  in  the  said  last  mentioned  parish  as 
aforesaid,   not  having  any  legal  settlement  in  the  same;) 
which  saidE.  C.  afterwards,  and  as  soon  as  she  was  brought 
by  the  said  A.  B.  into  the  said  last  mentioned  parish,  as  afore- 
said, did  there  instantly  die,  by  reason  whereof  the  inhabi- 
tants of  the  said  last  mentioned  parish  were  obliged  to  pay 
and  expend,  and  did  pay  and  expend,  the  sum  of  fifty  shillings, 
of  lawml  money  of  Great  Britain,  in  and  about  the  burial  of  uie 


(n)  4  Wentw.  353.  tee  post  conspiracies. 

\q)  See  Cro.  C.  C.  Tth  Ed.  646. 
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said  E.  C,  to  the  great  damage  of  die  said  inhabitants, 
to  the  evil  and  pernicious  example,  &c.  and  against  the 
peace,  &c. 

That  £.  D.  late  of,  &c.  on,  8cc.  at,  &c.  well  knowing  that  For  a  nQs- 
one  M.  R.  single  woman,  was  then  and  there  pregnant  with  demea- 
a  certain  child  or  children,  and  that  the  said  child  or  children  "0^^*^ 
would  then  and  there  be  likely  to  be  bom  a  bastard  or  bast-  Uw,  in 
ards,  and  devising  and  intending  the  inhabitants  of  the  liber-  lodgin^^an 
ty  above  the  bars,  in  the  same  parish  and  county,  with  the  '™**®» 
maintenance  of  one  M.  R.  and  of  the  said  child  or  children  ^gj^^^ 
with  which  the  said  M.  R.  was  then  pregnant,  unjustly  to  of  a  bas- 
charge  and  burthen  on,  &c.  aforesaid,  at,  &c.  aforesaid,  to  ^>^  child* 
wit,  in  the  same  liberty,  in  the  dwelling-house  of  her  the  said  ^^^  ^^' 
£.  there  situate,  unlawfully  did  receive,  and  lodge  as^  an  in-  charge- 
mate,  the  said  M.  R.  so  being  pregnant  as  aforesaid,  and  also  able  to  the 
being  poor  and  unable  to  maintain  herself,  and  not  having  ^^«^y* 
any  legal  settlement  in  the  said  liberty,  and  that  she  the  said  ^^ 
£.  her  the  said  M.  an  inmate  in  the  same  dwelling-house  in 
the  liberty  aforesaid,  in  the  same  parish  and  county,  from  the 
said,  &c.  until,  &c.  unlawfully  did  continue,  during  which 
time,  to  wit,  on,  &c.  the  said  M.  R.  at  the  liberty  aforesaid, 
in,  &c.  aforesaid,  did  bring  forth  a  male  bastard  child,  and 
the  inhabitants  of  the  same  liberty  have,  during  the  time  afore- 
said, been  thereby  coYnpelled  to  expend  divers  sums  of  mo- 
nev,  amounting  in  the  whole  to  the  sum  of  four  pounds  ten 
shillings,  in  relief  and  maintenance  of  the  said  M.  R.  and 
her  bastard  child,  to  the  great  damage  of  the  inhabitants  of 
the  said  liberty,  to  the  evil  example,  &c.  and  against  the 
peace,  &c. 

That*  T.  B.  late  of,  &c.  gentleman,  being  a  person  of  evil    [*701] 
name  and  fame,  and  of  dishonest  conversation,  and  being  Against 
minded  and  desirous  and  wickedly  devising  and  intending  to  ^  ^^' 
cheat  and  defraud  the  inhabitants  of  the  said  parish  of  T.  applying 
in  the   county  aforesaid,  of  their  monies,  during  the  dme  money  re- 
when  he  was  one  of  the  overseers   of  the  poor  of  the  said  ccived 
parish,  on,  &c.  at,  &c.   aforessud,  unlawfully,  fraudulently  e^inga 
amd  deceitfully,  did  make  up,  pass  and  deliver  in,  to  the  pa-  of  the 
mhioners  of  the  said  parish,  a  certain  false  account  in  writ-  poor  in 
ing,  as  and  for  a  true,  perfect  and  just  account  of  all  and  ^*  ^°J^' 
singular  sum  and   sums  of  money  bv  him  the  said  Thomas  y^^^  ^^^ 
paid  and  received  for  and  on  behall  of  the  parishioners  of  use, 
the  said  parish,  during  the  year  one  thousand  seven  hundred  uid  giy- 

fiJse  ao- 
(p)  See  form,  Cro.  C.  C.  7th  Ed.      lies  for  compelling  paupers  to  mar- 

650.    It  18  no  offence  to  keep  an  ry.    1  Sess.  Cas.  213.    As  to  con- 
asylum   for    lying-in     women,    by  spiracy  to  induce  marriage,  &c.  to 
means  of  which  their  children  be-  burden  another  parish,  see  post  ch. 
come   chargeable    to    the    parish,  conspiracy. 
3  Burr.  IMS.    Bat  an  informatioa 
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counts,  in  and  seventy-nine,  and  one  thousand  seven  hundred  and 
order  to  eighty,  while  he  was  such  overseer  of  the  said  parish  as 
hilTfi^iML  **^resaid,  in  which  said  account,  for  the  year  one  thousand 
(yj  seven  hundred  and  seventy-eight,  he  the  said  T.  B.  only  gave 

credit  for  the  sum  of  sixty  one  pounds,  eleven  shillings  and 
three  pence,  as  and  for  the  whole  amount  of  the  eammgs  of 
the  poor  of  the  said  parish,  at  the  work-house  of  the  said  pa- 
rish, in  spinning  mop-yam  during  the  said  year  one  thou« 
sand  seven  hundred  and  seventy-eight,  and  in  which  said  ac- 
count, for  the  year  one  thousand  seven  hundred  and  seventy- 
nine,  he  the  said  Thomas  only  gave  credit  for  the  sum  of 
thirty  seven  pounds,  the  same  being  after  the  rate  of  sevent}'- 
four  pounds,  as  and  for  the  whole  amount  of  the  earnings  of 
the  poor  of  the  said  parish,  at  the  said  work-house,  in  spin- 
ning mop-yam  during  the  said  year  one  thousand  seven  hun- 
dred and  seven^^-nine,  as  supposed  to  have  been  received  by 
him  and  one  J.  B.  die  other  overseer  of  die  poor  of  the  said 
parish  ;  whereas  in  truth  and  in  fact  he  the  said  T.  B.  did 
receive  for  the  earnings  of  the  poor  of  the  said  parish,  at  the 
said  work-house  for  the  said  year  one  thousand  seven  hundred 
and  seventy-eight,  for  the  use  of  the  parishioners  of  the  said 
parish,  the  sum  of  seventy-nine  pounds  seventeen  shillings  and 
six  pence,-  the  same  being  a  larger  sum  of  money  by  eighteen 
pounds  six  shillings  and  three  pence,  than  the  said  sum  of  six- 
ty one  pounds  eleven  shillings  and  three  pence,  accounted  for 
by  the  said  T.  B.  in  his  said  account  for  the  said  year  one 
thousand  seven  hundred  and  seventy  eight.  And  whereas 
in  truth  and  in  fact  he  the  said  T.  B.  did  alone  receive  for 
the  earnings  of  the  poor  of  the  said  parish  at  the  said  work* 
house,  for  the  said  year  one  thousand  seven  hundred  and  se* 
venty-nine,  for  the  use  of  the  parishioners  of  the  said  parish, 
[*7Q2]  the  sum*  of  seventy-five  pounds  thirteen  shillings  and  three 
pence,  being  a  larger  sum  of  money  by  one  pound  thirteen 
shillings  and  three  pence  than  the  said  sum  of  seventy-four 
pounds,  accounted  tor  and  supposed  to  have  been  received  by 
die  said  T.  B.  and  the  said  J.  B«  in  his  the  said  T.  B.'s  ac- 
count for  the  said  year  one  thousand  seven  hundred  and  se* 
ventv-nineas aforesaid.  By  means  whereof  he  the  said T. 
B.  did  then  and  there  (to  wit)  on  the  said,  &c.  at,  &c.  afore- 
said, in  the  county  aforesaid,  obtsun,  acquire,  and  get  into  his 
hands  and  possession,  the   said  sevmd  sums  of  eighteen 


(q)  This  WIS  the  indictment  »• 
^inst  Brown,  overseer  of  Twick- 
enhaniy  on  which  he  was  convicted. 
See  the  next  precedent,  which  ap* 
pears  more  modem  and  preferable. 
An  indictment  is  sustainable  for  o- 


verseers  embeezling^  or  rendering 
Mse  accounts.  Comb.  38r.  5  Mod. 
179.  2Campb.  269.  1  Bott.  343.  3 
Nolan.  P.  L.  1st  Bd.  348.  2nd  Ed* 
371,  2, 
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pounds  six  shillings  and  diree  pence^  and  one  pound  diirteen 
shillings  and  three  pence,  making  together  the  sum  of  nine-, 
teen  pounds  nineteen  shillings  and  six  pence,  of  the  proper 
monies  of  the  said  parishioners  of  the  s^id  parish,  and  he 
the  said  T.  B.  in  manner  and  by  the  means  aforesaid,  did 
then  and  there  unlawfully,  falsely,  fraudulently  and  deceit- 
fully, cheat  and  defraud'the  said  parishioners  of  the  said  pa- 
rish, of  the  siud  sum  of  nineteen  pounds  nineteen  shillings 
and  sixpence,  to  the  g^at  damage  and  impoverishment  of 
the  said  parishioners  of  the  said  parish,  to  the  manifest  per- 
version of  justice,  in  contempt,  &c.  to  the  evil  example,  &c. 
and  against  the  peace,  &c. 

And  the  jurors,  &c.  do  further  present,  diat  the  said  T.  Second 
B.  during  the  time  when  he  was  overseer  of  the  poor  of  the  ****"*** 
said  parish  of  Twickenham  for  the  said  year  of  our  Lord  one 
thousand  seven  hundred  and  seventy^ight,  did  receive  and 
have,  to  and  for  the  use  of  the  said  parishioners  of  the  said 
parish,  the  sum  of  seventy-nin^  pounds  seventeen  shillings 
and  sixpence,  for  the  amount  of  tne  earnings  of  the  poor  of 
the  said  parish, 'at  the  workhouse  of  the  said  parish,  in  spin- 
ning mop-yarn  during  the  said  year  one  thousand  seven  hun- 
dred and  seventy-eight,  and  for  which  said  last  mentioned 
sum  of  seventy-nine  pounds  seventeen  shillings  and  sixpence, 
he  the  said  T.  B.  according  to  the  duty  of  the  said  office  of 
overseer  of  the  poor  of  the  said  parish,  ought  well  and  faith- 
fully to  have  accounted ;  nevertneless  the  said  T.  B.  well 
knowing  the  premises  last  mentioned,  but  wickedly  devising 
and  intending  to  cheat  and  defraud,  the  said  parishioners  of 
the  said  parish  of  the  sum  of  eighteen  poimds  six  shillings 
and  three  pence^  afterwards,  to  wit,  on,  &c.  at,  &c.  afore- 
said, unlawfully,  wilfully,  contemptuously,  fraudulently  and 
deceitfully,  did  neglect  and  refuse  to  account  with  the 
said  parishioners  of  the  said  parish  for  the  said  last  men- 
tioned sum  of  seventy-nine  pounds  seventeen  shillings  and 
six  pence,  and  instead  thereof  did  only  account  with  the 
said  parishioners  for  the  sum  of  sixty-one  pounds  eleven 
shillings  and  three  pence,  for  the  amount  of  the  earn- 
ings of  the  poor  of  the  said  parish,  at  the  said  work-house, 
in  spinning  mop-yam  for  the  said  year  one  thousand  seven 
hundred  and  seventy-eight,  as  last  aforesaid.  By  reason 
whereof*,  he,  the  said  T.  B.  did  then  and  there,  to  wit,  on  the  [*'^03] 
said,  he.  at,  &c.  aforesaid,  unlawfully  acquire  and  get  to 
himself  the  said  last  mentioned  sum  oi  eighteen  pounds,  six 
shillings  and  three  pence,  of  ^e  proper  monies  of  the  said 
parishioners  of  the  said  parish,  with  mtent  then  and  there  to 
cheat  and  defraud  the  said  parishioners  of  the  said  parish  of 
the  same,  and  did  then  and  there,  by  the  means  last  aforesaid, 
unlawfully,  wilfully,  fraudulently  and  deceitfully,  cheat  and 

Crim.  Law*  vol.  hi.  s 
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defraud  the  said  parishioners  of  the  said  parish  of  the  said 
last  mentioned  sum  of  eighteen  pounds  «six  shillings  and 
three  pence, to  the  great  damage,  &c.  {as  before.)  [Third 
count  J  itke  the  second^  for  retaining  the  sum  of  one  pound 
thirteen  shillings  and  three  pence j  in  the  year  one  thousand 
Fourth  seven  hundred  and  seventy^nine^  And  me  jurors,  &c.  do 
count.  further  present,  thatthe'said  T.  B.onthe  said,  &c.  at  &c. 
aforesaid,  he  the  said  T.  B.  then  and  there  being  one  of  the 
overseers  of  the  poor  of  the  parish  aforesaid,  and  then  and 
there  having  the  custody  and  charge  of  divers  sums  of  mo- 
ney of,  and  belonging  to,  the  inhabitants  of  the  parish  afore- 
said, then  and  there  having  the  charge  and  keeping  of  ac- 
counts of  certaun  sums  of  money  paid  and  received  for  and 
on  account  of  the  inhabitants  of  the  said  parish,  unla^iully^ 
fiadulenlly,  deceitfully  and  injuriously,  pretend  and  aflEirm^ 
that  the  money  received  by  him  the  said  T.  B.  for  the  work 
of  the  poor,  (meaning  the  earnings  of  the  poor  people  in  the 
work-house  of  the  parish  aforesaid,)  for  the  spinning  of 
mop-yam,  in  the  year  one  thousand  seven  hundred  and  se- 
venty-eight, amounted  to  the  sum  of  sixty-one  pounds  eleven 
shillings  and  three  pence,  and  no  more  ;  whereas,  in  truth, 
and  in  fact,  he  the  said  T.  B.  had  received  for  the  work  of 
the  poor,  (meaning  for  the  earnings  of  the  poor  people  of 
the  parish  aforesaid,]  in  the  work-house  of  the  parish  afore- 
said, in  the  county  aforesaid,  for  the  spinning  of  mop-yam, 
m  the  year  one  thousand  seven  hundred  and  seventy-eight, 
the  sum  of  seventy-nine  pounds  seventeen  shillings  and  six 
pence.  And  diat  the  saia  T.  B.  on  the  said,  &c.  unlawfully, 
nraudalently  and  deceitfully,  did  falsely  pretend  and  aflEirm 
that  the  money  received  by  him,  the  said  T.  B.  for  the  mop- 
jram  spun  in  the  year  one  thousand  seven  hundred  and  seven- 
ty<4iine,  by  the  poor  people  in  the  work-house  of  the  parish 
Moresaid,  amounted  to  tne  sum  of  seventy-four  pounds,  and 
no  more  $  whereas,  in  truth,  and  in  fact,  he  die  said  T.  B. 
had  recq^ved  for  the  spinning  of  mop-yam  by  die  poor  peo- 
ple of  the  parish  aforesaid,  in  the  work-house  of  uie  parish 
aforesaid,  the  sum  of  seventy-five  pounds  thirteen  shillings 
and  three  pence.  And  that  the  said  T.  B.  afterwards,  to  wit, 
on  the  said,  &c.  unlawfully,  fraudulently  and  deceitfully,  did 
ftt-etend  and  affirm,  that  he  the  said  T.  B.  had  received  of  a 
f*704]  certain  person,  to  the  jurors  aforesaid  yet*  unknown,  the  sum 
of  ten  pounds,  and  no  more,  for  a  bastard,  meaning  for  and 
towards  the  maintenance  and  support  of  a  certain  bastard 
child  of  the  name  of  G.  W.  Whereas  in  tmth,  and  in  feet, 
he,  the  said  T.  B.  had  then  and  there,  to  vrit,  at  the,  8cc:  afore- 
said, received  for  and  towards  the  maintenance  and  support 
of  the  aforesaid  bastard  child,  the  sum  of  thirteen  pounds  ; 
and  so  the  jurors,  &c.  do  say,  that  the  said  T.  B«  on  the 
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aame  day  and  year  last  mentioned,  at,  &c.  aforesaid,  unlaw- 
fully, unjustly,  fraudulendy  and  deceitfully,  did  deceive  and 
defraud  the  inhabitants  of  the  said  parish  of  T.  in  the  county 
aforesaid,  of  the  several  and  respective  sums  of  eighteen 
pounds,  six  shillings  and  three  pence,  one  pound,  thirteen 
shillings  and  three  pence,  and  three  pounds,  in  manner,  &c. 

That  heretofore,  to  wit,  from,  &c.  until,  &c.  J.  M.  late  of,  AgaiMtan 
&c.  was  one  of  the  overseers  of  the  poor  of  the  said  parish,  ^^JJ^ 
and  that  at  the  expiration  of  his  said  office,  to  wit,  on,  &c.  w  ^p 
or  within  foiuteen  days  afterwards,  it  was  the  duty  of  him,  fi£e  ac- 
the  said  J.  M.  as  being  such  overseer,  to  make  a  just  account  ^^^^ . 
in  writing  (amongst  other  things)  of  all  sums  of  money  by  fclinJ*'*' 
him  received  and  paid  for  and  on  account  of  the  parishion-  them  on 
ers  of  the  said  parish,  during  the  said  time  for  which  he  acUi.(r) 
was  such  overseer  as  aforesaid,  and  to  verify  the  same  by 
oath,  before  one  or  more  of  his  majesty's  justices  assigned, 
fcc. ;  and  that  he  the  said  J.  M.  not  regarding  his  du^  in 
that  behalf,  but  imlawfully  and  unjustly  contriving  and  in- 
tending to  cheat  and  defraud  the  parishioners  of  the  said  pa- 
rish, of  divers  sums  of  money,  which  he  the  said  J.  M.  as 
such  overseer  ai  aforesaid,  had  received  for  and  on  account 
of  die  parishioners  of  the  said  parish,  during  the  time  he  was 
in  hia'said  office,  on,  &c.  at,  &c.  aforesaid,  unlawfully,  know- 
ingly, deceitfully  and  fraudulend}^,  did  make  and  deliver  in, 
to  the  parishioners  of  the  said  parish,  a  cert^n  false  account 
in  writing,  as  and  for  a  true,  perfect  and  just  account,  amongst 
odier  diin^,  of  all  and  singular  simi  and  sums  of  money  by 
him  the  said  J.  M.  as  such  overseer  as  aforesaid,  received 
and  paid  for  and  on  account  of  the  parishioners  of  the  said 
parish,  during  the  aforesaid  time  that  he  the  said  J.  M. 
was  in  his  said  office,  and  that  he  the  said  J.   M.  did 
then  and  there,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid, 
unlawfully,  knowingly,  deceitfully-and  fraudulendy,  neglect 
and  omit  to  insert  and  charge  himself  in  die  said  account 
widi  die  several  sums  of  money  following,  that  is  to  say, 
die    sum   of  twenty  pounds  nineteen  shillings    and  nine 
pence  diree  farthings,  received  by  him  the  said  J.  M.  of 'and 
from*  divers  pefsons  for  hop-bagging,  die  property  of  die    P705] 
parishioners  oi  the  said  parish ;   the  sum  of  three  pounds 
^^t  shillings,  received  by  him  die  said  J.  M.  of  and  from 
G.  W, ;  and  the  sum  of  three  pounds  seven  shillings  and 
sixpence,  received  by  him  the  said  J.  M.  of  and  from  one  B. 
B.  ;  whidi  said  several  sums  of  money  were,  during  the  dme 
diat  he  the  said  J.  M.  was  in  office,  as  such  overseer  as  afore- 
said, to  wit,  on,  &c.  at,  &c.  aforesaid,  paid  to,  and  received 

^r)  ThU  was  the  indictment  a-     victed,  see  2  Campb.  269,  sncK  Me 
gnnst  lCartin»  on  whteh  he  was  con-     last  precedent  snd  notes. 
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by  the  said  J.  M.  as  being  such  overseer  as  aforesaid,  for  and 
On  account  of  the  parishioners  of  the  said  parish.  And  the 
jurors,  &c.  do  further  present,  that  the  said  J.  M.  in  further 
prosecution  of  his  said  intention  to  cheat  and  defraud  the  pa- 
rishioners  of  the  said  parish,  afterwards,  to  wit,  on,  &c.  at, 
&c.  aforesaid,  did  go  m  his  own  proper  person  before  the 
reverend  G.  M.  clerk,  one  of  the  justices  of  our  said  lord  the 
king,  assigned,  &c.  [as  ante  2nd  vol.  182.]  and  did  then  and 
there  take  his  corporal  oath  and  was  sworn  upon  the  holy 
Gospel  of  God,  before  the  said  G.  M.  and  did  then  and  there^ 
upon  his  said  oath,  before  the  said  G.  M.  unlawfully,  know-» 
ingly,  and  wickedly,  verify  the  said  false  account,  so  as  afore- 
said made  and  delivered  in  by  him  the  said  J.  M.  to  the  pa- 
rishioners of  the  ssud  parish,  and  by  means  of  the  premises 
aforesaid  did  then  and  there,  unlawfully,  deceitfully,  and 
fraudulendy,  cheat  and  defraud  the  parishioners  of  the  said 
parish,  of  the  said  several  and  respective  s'ums  of.  Sec.  to  the 
great  daniage,  8cc.  to  the  evil  example,  &c.  and  against  the 

Second      peace,  &c.    And  the  jurors,  &c.  that  the  said  J.  M.  on,  &c. 

toimt.  at,  &c.  aforesaid,  was  one  of  die  overseers  of  the  poor  of  the 
said  parish,  and  as  such  overseer  did  then  ahd  there  receive 
and  take  into  his  possession,  for  and  on  account  of  die  parish- 
ioners of  the  said  parish,  the  several  sums  of  money  follow- 
ing, diat  is  to  say,  the  sum  of,  &c.  (stadngthe  sums)  and  did 
keep  possession  thereof,  for  and  on  account  of  the  parishion- 
ers ot  the  said  parish,  from  thence  undl,  &c.  to  wit,  at,  ^c. 
aforesaid,  and  that  on,  &c.  last  aforesaid,  at,  &c.  aforesaid, 
the  said  J.  M.  did  unlawfully,  knowingly,  deceitfully  and 
fraudulendy,  make  and  deliver  to  die  parishioners  of  the  said 
parish,  a  certain  account  in  Mrriting,  in  which  ssdd  account  it  * 
was  die  duty  of  the  ssud  J.  M.  to  have  inserted  the  said  seve- 
ral last  mendoned  sums  of  money,  so  as  last  aforesaid  receiv- 
ed and  taken  by  him,  and  then  being  in  his  possession,  for 
and  on  account  of  the  parishioners  of  the  said  parish^  and  to 
have  accounted  for  the  same,  and  diat  the  said  J.  M.  did  then 
and  there,  unlawfully,  knowingly,  deceitfully,  and  fraudulent- 
ly, falsely  affirm  and  pretend  to  the  parishioners  of  the  said 
parish  (amongst  odier  things)  that  die  said  last  mendoned  ac- 
count was  a  true,  perfect,  and  just  account,  of  all  and  singu- 
lar sum  and  sums  of  money,  received  by  him  as  such  over»- 
r*r06t  ^^^^  ^^  ^^^  aforesaid,  for  and  on*  account  of  the  parishion- 
ers of  the  said  parish,  during  die  dme  that  he  the  said  J.  M. 
was  in  his  said  last  mendoned  office ;  whereas  in  truth,  and 
in  fact,  the  said  last  mentioned  account,  so  made  and  deliver- 
ed by  die  said  J.  M.  to  the  parishioners  of  the  said  parish  as 
last  aforesaid,  was  not  a  true,  perfect,  and  just  account,  of  all 
and  singular  sum  and  sums  of  money  received  by  him  as 
suth  overseer,  as  last  aforesaid^  for  and  on  account  of  the  pa- 
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rishioners   of  the  said  parish,  during  the  time  that  he  the 
said  J.   M.  was  in  his   said  last   mentioned   office;    and 
whereas  in  truth  and  in  fact  the  said  J.  M .  did  not  insert 
and  charge  himself   in   the   said  last  mentioned  account, 
with  the  said  several  last   mentioned    sums  of  money,  or 
any  or  either  of  them,  nor  did  the  said  J.  M.  then  and 
therein  any  manner  account  with  the  parishioners  of  the 
said  parish  for  the  same,  but  his  duty  in  that  behalf  did  then 
and  diere,  unlawfully,  knowingly,  deceitfully,  and*fraudulent- 
ly,  wholly  neglect  and  omit,  and  the  parishioners  of  the  said 
parish  of  the  ssud  several  last  mentioned  sums  of  money  did 
then  and  there  cheat  and  defraud,  to  the  great  damage,  &c. 
to  the  evil  example,  &c.  and  against  the  peace,  &c.  And  theju-  Third 
rors,  &c.  do  further  present,  that  the  said  J.  M.  on  the  said,  &c.  count. 
at  the  said,  &c.  being  one  of  the  overseers  of  the  poor  of  the  said 
parish,  as  such  overseer  did  then  and  there  receive  and  take 
mto  his  possession,  for  and  on  account  of  the  parishioners  of 
the  said  parish,  the  several  sums  of  money  following,  that  is 
to  say,  the  sum  of  See.  and  that  the  said  J.  M.  on  the  said  seven- 
teenui  day  of  April,  in  the  forty-seventh  year  aforesaid,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  did  unlawfully, 
knowingly,  deceitfully,  and  fraudulently^  make  and  deliver  to 
the  parishioners  of  the  said  parish,  a  certain  account  in  writ- 
ing as  and  for  a  just  account,  amongst  other  things,  of  all 
monies  received  by  him  during  the  time  he  was  such  over* 
seer  as  last  aforesaid,  for  and  on  account  of  the  parishioners 
of  the  said  parish,  in  which  said  last  mentioned  account  it 
^ras  the  duty  of  the  said  J.  M.  to  have  inserted  the  said  several 
last  mentioned  sums  of  money  so  as  last  aforesaid  received 
and  taken  by  him,  for  and  on  account  of  the  parishioners  of' 
the  said  parish,  and  to  have  accounted  for  the  same,  but  the 
said  J.  M .  his  duty  in  that  behalf  not  regarding,  and  contriv- 
ing and  intending  to  cheat  and  defraud  the  parishioners  of 
the  said  parish  of  the  said  last  mentioned  sums  of.  money, 
did  then  and  there,  unlawfully,  knowingly,  deceitfully,  and 
fraudulently,  wholly  neglect  and  omit  to  insert  the  said  last 
mentioned  sums  of  money,  in  the  said  last  mentioned  ac- 
count, or  in  any  manner  to  account  for  the  same,  and  there- 
by did  then  and  there  cheat  and  defraud  the  parishioners 
of  the  said  parish  of  the  said  several  last  mentioned  sums 
of  money,  to  the  great  damage,  Sec.  to  the  evil  example,  &c. 
and*  against  the  peace,  &c.     And  the  Jurors,  &c.  do  further  r*r07] 
present,  that  heretofore^  to  wit,  from,  &c.  until,  &c.  the  said  Fourth 
J.  M.  was  one  of  the  overseeers  of  the  said  parish  of  Wro-  count.- 
tham,  in  tlie  said  county  of  Kent,  and  that  at  the  expiration  of 
his  said  last  mentioned  office,  to  wit,  on  the  day  and  year  last 
aforesaid,  or  within  fourteen  days  afterwards,  it  was  the  du- 
ty^  of  him  the  said  J.  M.  as  being  such  overseer  as  last  afore* 
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said,  to  mike  a  just  account  in  wridng  (amongst  other  things) 
of  all  sums  of  money  by  him  received  and  paid,  for  and  on 
account  of  the  parishioners  of  the  said  parish,  during  the  said 
time  for  which  he  was  such  overseer  as  last  aforesaid,  and  to 
verify  the  same  by  oath  before  one  or  more  of  his  majesty's 
iustices,  assigned,  &c. ;  and  that  he  the  said  J.  M.  his  duty 
m^  that  behalf  not  regarding,  but  unlawfully  and  unjustly 
contriving  and  intending  to  cheat  and  defraud  the  parish- 
ioners of  t£e  said  parish  of  divers  srums  of  money,  on,  &c.  at, 
&c.  aforesaid,  unlawfully,  knowingly,  deceitfully  and  fraudu- 
lently, did  make  and  deliver  unto  the  parishioners  of  the  said 
parish,  a  certain  false  account  in  writing  as  and  foratrue, 
perfect  and  just  account  of  all  and  singular  sum  and  sums  of 
nioney,  by  him  the  said  J.  M.  as  such  overseer  as  last  afore- 
said received  and  paid,  for  and  on  account  of  the  parishioners  of 
the  said  parish,  during  the  time  last  aforesaid  that  he  the' said 
7.  M.  was  in  his  said  last  mentioned  office,  and  that  he  die  said 
J.  M.  did  then  and  there,  to  wit,  on  the  same  day  and  year 
last  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
unlawfully,  knowingly,  deceitfully  and  fraudulently,  neglect 
and  omit  to  insert  and  charge  himself  in  thef  said  last  men- 
tioned account  with  the  several  sums  of  money  following,  diat 
is  to  say,  the  sum  of  twenty  pounds  received  by  him  the  said 
J.  M.  of  and  from  one  B.  M.  for  and  on  account  of  the  main- 
*^  tenance  of  a  certain  bastard  child,  bom  in  the  said  parish, 
of  which  he  the  said  B.  M.  was  the  reputed  fiather ;  the 
sum  of  one  pound  seven  shillings  and  six  pence,  received 
1>y  him,  the  said  J.  M.  of  and  horn  one  J.  k. ;  which  said 
last  mentioned  several  sums  of  money,  were  during  the  time 
that  he  the  said  J .  M .  was  in  office  as  such  overseer  as  last  afore- 
said, to  wit,  on,  &c.  at,  &c.  aforesaid,  paid  by  the  respective 
persons  hereiir  before  last  named  to,  and  received  from  Aem 
Dy  the  said  J.  M.  as  being  such  overseer  as  last  aforesaid,  for 
^  and  on  account  of  the  parishioners  of  the  said  parish,  and  that 
he  the  said  J.  M.  did  then  and  there,  to  wit,  on  the  said.  Sec. 
at,  &c.  aforesaid,  unlawfully,  knowingly,  deceitfully  and  frau- 
dulently, falsely  insert,  affirm,  and  charge  on  the  said  last 
mentioned  account,  that  he  the  said  J.  M.  had  paid  and  given 
for  and  on  account  of  the  parishioners  of  the  said  parish,  dux^ 
ing  the  time  he  was  such  overseer  as  last  aforesaid,  to  the 
p#708]  persons  next  hereinafter*  named,  several  sums  of  money» 
that  is  to  say,'that  he  the  said  J.  M.  had  paid  Mr.  J.  (mean- 
ing T.  J.)  tor  G.  (meaning  I.  G.)  the  siun  of  three  pounds 
three  shillings ;  and  that  he  the  said  J.  M.  had  paid  to  Mr. 
C.  (meaning  R.  C.)  on  account  at  the  said  parish,  die  sum  of 
forty-eight  pounds ;  and  that  he  the  said  J.  M.  had  given 
G.  (agam  meaning  the  said  I.  G.)  on  account  of  rent,  the  sum 
of  uiree  pounds  ;  and  also  that  he  the  said  J.  M.  had.  during 
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the  time  last  aforesaid  lost  by  casualties,  monies  of  the  said 
parishioners,  to  the  amount  of  twelve  pounds  twelve  shillings 
and  six  pence  :  whereas  -in  truth  and  in  fact  the  said  J.  M. 
bad  not  paid  to  the  said  T.  J.  the  said  sum  of  three  pounds  ; 
and  whereas  in  truth  and  in  fact  the  said  J.  M.  had  not  paid 
to  the  said  R.  C.  the  said  sum  of  forty-eight  pounds  ;  and 
whereas  in  truth  and  in  fact  the  said  J.  M.  had  not  given  to 
the  said  I.  G.  the  said  sum  of  three  pounds  ;  and  whereas  in 
truth  and  in  fact  the  said  J.  M.  had  not  during  the  time  last 
aforesaid  lost  by  casualties,  monies  of  the  said  parishioners  to 
the  amount  of  twelve  pounds  twelve  shillings  and  six  pence. 
And  the  jurors,  &c.  that  the  said  J.  M.  in  further  prosecu^ 
tion  of  his  said  last  mentioned  intention  to  cheat  and  defraud 
the  parishioners  of  the  said  parish,  afterwards,  to  wit,  on,  &c. 
at,  ^c.  in  the  jaid  county  ot  Kent,  did  go  in  his  own  proper 
person  before  the  reverend  T.  C.  clerk,  one  of  the  justices 
of  our  said  lord  the  king,  assigned,  &c.  and  did  then  and 
there  take  his  corporal  oatii,  and  was  sworn  upon  the  holy 
Gospel  of  God  beiore  the  said  T.'C,  and  did  then  and  there 
upon  his  said  oath  before  the  said  T.  C,  unlawfully,  know- 
ingly and  wickedly,  verify  the  said  last  mentioned  false  ac- 
count^ so  as  last  aforesaid  made  and  delivered  by  him  the 
said  J.  M.  to  the  parishioners  of  the  said  parish  of  W.  and 
by  means  of  the  premises  last  aforesaid  did  then  and  there, 
unlawfully,  deceitfully  and  fraudulently,  cheat  and  defraud 
die  parishioners  of  the  said  parish  of  W .  of  the  said  several 
and  respective  sums  of  twenty  pounds;    one  pound  seven 
shillings  and  six  pence ;  three  pounds  three  shillings  ;  forty* 
eight  pounds ;    and  three  pounds  twelve  shillings  and  six 
pence  ;  to  the  great  damage,  ^c.  of  the  parishioners  of  the 
parish  last  aforesaid^  to  the  evil  example,  8cc.  and  against  the 
peace.  See.     And  the  jurors  &c.  that  the  said  J.  M.  on,  &c.  Fi^ 
at  the  said  &c.  was  one  of  the  overseers  of  the  poor  of  the  ®^""^" 
said  last  mentioned  parish,  and  as  such  overseer  did  then  and 
there  receive  and  take  into  his  possession  for  and  on  account 
of  the  parishioners  of  the  said  l^t  mentioned  parish,  the  se- 
veral sums  of  money  following,  that  is  to  say,  the  sum  of 
twenty  pounds,  and  tile  sum  of  one  pound,  seven  shillings, 
and  SIX  pence,  and  had  the  possession  thereof,  for  and  on  ac- 
countofthe  parishioners  of  uie  sidd  last  mentioned  parish,  from 
thence*  until,  &c.  and  that  on.  Sec.  last  aforesaid,  at  the  pa-   [*r09] 
rish  last  aforesaid,  in  the  county  aforesaid,  the  said  J.  M. 
did  unlawfully,    knowingly,    deceitfully  and  firaudulendy, 
msakt  and  deliver  to  the  parishioners  oT  the  said  last  men- 
tioned pari^  a  certain  account  in  writing,  in  which  said  ac- 
coynt  it  was  tiie  duty  of  die  said  J.  M.  to  have  inserted  the 
said  several  last  mentioned  sums  of  money  so  as  last  afore- 
said received  and  taken  by  him,  and  then  being  in  his  pos-* 
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session,  for  and  on  account  of  the  parishioners  of  the  ssud 
last  mentioned  parish,  and  to  have  accounted  for  the  same, 
and  that  the  said  J.  M.  did  then  and  there,  unlawfully,  know- 
ingly, deceitfully  and  fraudulently,  falsely  affirm  and  pre- 
tend to  the  parishioners  of  the  said  last  mentioned  parish 
(amongst  other  things)  that  the  said  last  mentioned  account 
was  a  true,  perfect  and  just  account  of  all  and  singular  sum 
and  sums  of  money  received  by  him  as  such  overseer  as  last 
aforesaid,  for  and  on  account  of  the  parishioners  of  the  said 
last  mentioned  parish,  during  the  time  that  he  the  said  J.  M. 
was  in  his  last  mentioned  office,  whereas  in  truth  and  in  fact 
the  said  last  mentioned  accounts  so  made,  and  delivered  by 
the  said  J.  M.  to  the  parishioners  of  the  said  parish  last 
aforesaid,  was  not  a  true,  perfect  and  just  account  of  all  and 
'singular  sum  and  sums  of  money  received  by  him  as  such 
overseer  as  last  aforesaid,  for  and  on  account  of  the  parish- 
ioners of  the  said  last  mentioned  parish,  during  the  time  ^at 
he  the  said  J.  M.  was  in  his  said  last  nientioned  office,  and 
whereas  in  truth  and  in  fact  the  said  J.  M.  did  not  insert  and 
charge  himself  in  the  said  last  mentioned  account  with  the 
said  several  last  mentioned  sums  of  money,  or  any  or  either 
of  them,  nor  did  the  said  J.  M.  then  and  there,  in  any  man- 
ner account  with  the  parishioners  of  the  said  last  mentioned 
parish  for  the  same,  but  his  duty  *in  that  behalf  did  theaand 
there,  unlawfully,  knowingly,  deceitfully  and  fraudulently, 
wholly  neglect  and  omit,  and  the  parishioners  of  the  said 
parish  last  aforesaid  of  the  several  last  mentioned  sums  of 
money  did  then  and  there  cheat  and  defraud,  to  the  great 
damage,  &c.  to  the  evil  example,  &c.  against  the  peace,  &c. 

"Sixth        And  the  jurors,  &c.  do  further  present*  that  the  said  J.  M. 

^^**'"***  heretofore,  to  wit,  from^he  said,  &c.  until  the  said,  &c.  at 
the  said,  &c.  was  one  of  the  overseers  of  the  poor  of  the 
said  parish,  and  that  on,  &c.  at  the  parish  last  aforesaid,  in 
the  county  aforesaid,  the  said  J.  M.  did  unlawfully,  know- 
ingly, deceitfully,  and  fraudulently,  make  and  deliver  to  the 
parishoners  of  tne  said  last  mentioned  parish  a  certain  ac- 
count in  writing,  in  which  account  it  was  the  duty  of  the  said 
J.  M.  (amongst  other  things)  to  insett  all  sums  of  money 
which  had  been  paid  by  him,  for  and  on  account  of  the  pa- 
rishioners of  the  said  last  mentioned  parish,  during  the  time 
he  was  in  his  said  last  mentioned  office,  and  that  die  said  J. 

[♦yiOj  ]VI#.  unlawfully  and  unjustly  contriving  and  intending  to 
cheat  and  defraud  the  parishioners  of  the  said  last  mentioned 
parish  of  the  several  sums  of  money  hereinafter  next  men- 
tioned, on  the  said,  &c.  in  the  parish  last  aforesaid,  in 
the  county  aforesaid,  unlawfully,  knowingly,  deceitfully,  and 
fraudulently,  did  falsely  insert,  affirm,  and  charge  in  the  said 
last  mentioned  account,  that  he  the  said  J.  M.  had  paid  and 
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given  for  and  on  account  of  the  parishioners  of  the  said  las( 
mentioned  parish  during  the  time  he  waa  such  overseer  aa 
last  aforesaid,  to  the  persons  next  hereinafter  mentioned,  se*- 
veral  sums  of  money,  that  is  to  say,  to  Mr.  J.,  (meaning  thc^ 
aforesaid  T.  J.)  for  G.,  (meaning  the  aforesaid  I.  G's)  rent, 
the  sum  of  three  pounds  and  three  shillings,  and  that  he  thc^ 
said  J.  M.'had  paid  to  Mr.  C.  (meaning  the  said  R.  C.)  on 
account  of  the  said  last  mentioned  parisdi,  the  sum  of  forty- 
eight  pounds,  and  that  he  the  said  J.  M.  had  given  G.  (again 
meaning  the  aforesaid  I.  G.)  on  account  of  rent,  the  sum  of 
three  pounds,  and  also  that  he  the  said  J.  M.  had,  during  the 
time  last  aforesaid,  lost  by  casualties  monies  of  the  said  pa* 
rishioners  to  the  amount  of  twelve  pounds,  twelve  shillings 
and  sixpence,  which  said  several  sums  of  money  make  to- 
gether the  sum  of  8ixty-*six  pounds,  fifteen  shillings  and  sixn 
pence,  whereas,  in  truth  ana  in  fact,  the  said  J.  M.  had  not 
paid  to  the  said  T.  J.  the  sum  of  three  pounds  and  three  shil- 
lings ;  and  whereas,  in  truth  and  in  fact,  the  said  J.  M.  had 
not  paid  to  the  said  R.  C.  the  said  sum  of  forty-eight  pounds ; 
and  whereas,  in  truth  and  in  fact,  the  saidj.  M.  had  not  giv- 
en to  the  said  I.  G.  the  said  sum  of  three  pounds  ;  and 
whereas,  in  truth  and  in  fiEict,  the  said  J*  M.  had  not  during 
the  time  last  aforesaid  lost,  by  casualties,  monies  of  the  said 
parishioners  to  the  amount  of  twelve  pounds,  twelve  shil- 
lings and  sixpence ;  and  that  by  means  of  the  premises  last 
foresaid,  tiie  said  J.  M.  did  tiien  and  there,  to  wit,  on  the 
said  ninth  day  of  May,  in  the  forty-eighth  year  aforesaid, 
at  the  parish  last  aforesaid,  in  the  county  aforesaid,  unlaw- 
fully, deceitfully  and  fraudulendy,(  retain,  keep  and  acquire 
to  himself  a  lai^  sum  of  money,  to  wit,  die  aforesiud  sum 
of  sixty-six  pounds,  fifteen  shiUings  and  six  pence,  being  a 
part  of  the  monies  which  he  the  said  J.  M.  as  such  overseer 
as  last  aforesaid,  had  received  for  and  on  account  of  the  pa- 
rishioners of  the  said  last  mentioned  parish  during  the  time 
he  was  in  his  said  last  mentioned  office,  and  them  the  said 
parishioners  thereof  did  die  nand  there,  unlawfully,  unjustiy, 
deceitfully  and  fraudulendy  cheat  and  defraud,  to  the  great 
damage,  «c.  to  the  evil  example,  &c.  and  against  the  peace,  &c. 
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That*  A.  B.  late  of,  8cc.  clerk,  after  the  twenty-first  day  of  <>„  seth 
March,  in  the  year  of  our  Lord  one  thousand  seven  hundred  Geo.n.c^ 
and  fifty-four,  to  wit,  on,  &c.  with  force  and  arms,  at,  &c.  did  33. ».  8. 
unlawfully,  knowingly,  wilfully  and  feloniously,    solemnize  ^^^^^ 

Crim.  Law.  vol.  hi.  t 
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ihdtrimony  between  C.  D.  late  of,  &c.  and  one  £.  F.,  then  a 
dingle  woman,  without  publicatioji  of  banns  of  marriage  in 
that  behalf,  and  without  any  licence  of  marriage  in  that  behalf, 
first  had  or  obtained  from  any  person  or  persons  having  au» 
thority  to  grant  the  same,  in  contempt  of  our  said  loi^  the 
king  and  his  laws,  to  the  evil  example,  &c.  against  the  peace, 
be.  and  also  against  the  form  of  the  statute,  &c. 

That  T.  M.  late  of,  &c.  on,  8tc.  at,  8ic.  with  force  and  arms^ 
at,  &e.  aforesaid,  did,  knowingly  and  wilfully,  unlawfully  and 
feloniously,"^  cause  to  be  inserted  in  the  re^ster  book  ot  mar* 
riages,  solemnized  according  to  the  rites  of  the  united  church 
of  England  and  Ireland,  within  the  said  parish,  a  certain  en* 
try  of  a  matter  and  thing  relating  to  marriage,  that  is  to  say^ 


(«)  See  another  precedent  Cro. 
C.  C.  8th  Ed.  269.-  This  indictment 
is  founded  on  26  Geo.  II.  c.  33.  s.  8. 
Which  directs^  that  if  any  person 
stiall  solemnize  matrimony  in  any 
other  place  than  a  church  or  public 
chapel,  where  Banns  have  been 
usually  published,  unless  by  special 
Licence  from  the  Archbishop  of 
Canterbury,  or  shall  solemnize  mat- 
rimony wiUiout  publication  ofBanns, 
unless  Licence  of  maniage  be  first 
had  and  obtained  from  some  person 
or  persons  having  authority  to  g^an^ 
the  same,  knowingly  and  wilfuUy  of- 
fending, shall  be  adjudged  a  felon, 
and  transported  for  fourteen  years. 
Under  this  clause,  prosecutions 
must  be  commenced  within  three 
years  after  the  offence  is  committed. 
26th  Geo.  fl.  c.  33.  s.  9. 

(t)  This  offence  Appears  to  be  In- 
dictable also  under  the  Act  the  26th 
Geo.  II.  c.  33.  s.  16.  by  which, 
"  knowingly  and  wilfully  to  insert, 
or  cause  to  be  inserted,  in  the  re- 
gistry book  of  any  parish  orchapelry 
any  false  entry  of  any  matter  or 
thing  relating  to  any  marriage,  false- 
ly to  make,  alter,  forge,  or  counter- 
feit, or  cause  or  procure  to  be  falsely 
made,  altered,  fbr^d,  or  counter- 
feited, or  act,  or  assist  in  falsely  mak- 
ing, altering,  forging  and  counter- 
felting  Any  such  entry  in  any  such 
register-«or  any  such  licence  of 
marriage  as  therein  mentioned— 
or  utter  or  publish  as  true  such  al- 
tered or  forged  register  or  licence 
—or  wilfully  to  destroy,  or  cause  or 
procure  to  be  destroyed,  any  regis- 
ter, book  of  marriages,  or  any  part 
of  su^  register  bpok,  with  intent 


to  avoid  any  marriage,  or  to  sub- 
ject any  person  to  any  of  the  pe- 
nalties of  that  statute — ^Is  made  fe- 
lony without  benefit  of  clergy.— 
The  52  Geo.  III.  c.  146.  s.  14.  in- 
flicts a  lighter  penalty.  It  directs, 
that  <<  if  any  person  shall  know- 
ingly and  wilfully  insert,  or  caus* 
or  permit  to  be  inserted  in  any  such 
register  book  of  baptisms,  burials  or 
marriages,  therein  described,  or  in* 
any  copy  of  any  such  regpister  di- 
rected therein  to  be  transmitted  to 
the  registrars,  or  in  any  or  lists  decla« 
rations,  directed  therein  to  be  trans- 
mitted to  the  registrars,  any  false 
entry  of  any  matter  or  thing  relating 
to  any  baptism,burial,  or  marriage,  or 
shall  falsely  make,  alter,  forge,  or 
counterfeit,  or  cause  or  procure,  or 
wilfidly  permit  to  be  fUselj  made, 
altered,  forged,  or  counterfeited, 
any  part  of  any  such  register,  lisC 
or  declaration,  or  of  any  such  copy 
of  any  such  register;  or  shall  wilfully 
destroy,  deface,  or  injure,  or  cause, 
or  procure,  or  permit  to  be  destroy- 
ed, defaced,  or  injured,  any  such 
register  book,  or  any  part  thereof; 
or  shall  knowingly  and  wilfully 
sign  or  certify  any  copy  of  any  such 
register,  thereby  required  to  be 
transmitted  as  therein  mentioned, 
which  shall  be  false  in  any  part 
thereof,  knowing  the  same  to  be 
false,  he  shall  be  adjudged  a  felon, 
and  sentenced  to  be  transported 
foi'  fourteen  years.**  The  offences 
thus  punishable  were  misdemean- 
ours at  common  law,  and  subjected 
the  party  to  severe  imprisonment 
and  fine.  2  Sid.  71, 
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that  C.  L.  and  M.  K,  were  married  on  the  — —  day  of  — , 
in  the  parish  church  of  the  said  parish,  by  bannSj  and  which 
said  false  entry  was,  and  is,  as  follows,  [here  exactly  copy  the 
entry,']  Whereas,  in  truth  and  in  fact,  tne  said  C..L.  and  M. 
K.  were  not  married  by  banns ^  and  whereas,  in  truth  inA  in 
fact.  Ho  banns  of  marriage  in  that  behalf  had  been  published, 
according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  as  he  the  said  T.  M.  then  and  there  well  knew,  in 
contempt,  &c.  to  the  evil  example,  &c.  against  the  form,  &c. 
and  against  the  peace,  &c.  The  second  count  charged  him 
with  having  ^'-  permitted^^  &c.  and  alleged  him  to  be  the  pa* 
rish  clerk.  Another  indictment,  nearly  similar,  was  drawn 
against  the  husband,  who  had  colluded  with  the  clerk  to  pro- 
cure the  performance  of  the  ceremony  bv  a  false  register. 

Hiat  at  the  time  of  the  committing  o\  the  several  offences  Agalast  a 
hereinafter  mentioned,  one  C.  L.  being  a  bachelor  and  un-  P^^ 
married,  was  desirous  of  entering  into  the  marriage   state  ^i^q^  ^l 
with  one  M.  K.  a  maiden,  and  also  (inmarried,  and  that  T<  false  entry 
M.  late  of,  &c.  parish  clerk  of  Saint  Wollas  in  the  same  <^  thp 
county,  being  an  evil  disposed  and  badly  minded  person,  smd  §^^  f?* 
contnving,  devising  and  wickedly  intending  to  cause  and  banns. 
procure  the  said  C.  L.  and  M.  K.  to  be  vmited  in  wedlock  and 
matrimony  by  upjust  and  unlawful  mean3,  and  without  the 
proper  and  necessary  publication  of  the  banns  of  matrimo* 
ny  in  that  behalf,  did,  on,  &c.  at,  &c.  aforessdd,  knowingly 
and  wilfully  insert,  and  cause  and  permit  to  be  inserted  in 
the  public  register  book  of  the  marriages  solemnized  at  the 
said  parish  of  Saint  W.;  a  certain  false  entry  relating  tp 
the  publication  of  the   banns  of  the  said  marriage,  diep 
about  to  take  place  between  the  said  C.  L.  and  M.  K.  at 
the   said  parisn,  and  did  then  and  there    knowingly  and 
wilfully  cause,  procure  and  permit  the  date  of  the  publication 
of  the  said  banns  of  marriage  to  be  falsely  inserted  and  enter-* 
ed*  in  the  said  public  register,  as  having  taken  place  in  the    [*71d] 
lawful  and  necessaiy  mode  before  the  completion  of  the  matri- 
monial ceremonies  between  the  said  C.  L.  and  M.  K. ;  where- 
as, in  truth  and  in  fact,  no  lawful  publication  whatsoever  of  the 
said  baims  of  marriage  bad  taken  place,  in  contempt,  {cc.  to 
the  evil  examj^e,  &c.  against  the  peace,  &c.  and  also  against 
the  form  of  the  statute,  8cc.     And  the  jurors,  &c.  do  further 
present,  that  the  said  T.  M.  after  the  31st  day  of  Dtecetnbet, 
1812,  to  wit,  on,  &c.  at,  S(c.  aforesaid,  did  knowingly  and  wil* 
fully  cause  and  permit  to  be  inserted  in  the  said  pubCc  register 
book  of  marriages,  solemnized  at  the  said  parish  of  Saint  W. 
in  the  said  county  of  M.  a  certain  otherjfalse  entry  relating 
to  the  publication  of  the  said  banns  of  marriage,  which  at  the 
tii^e  of  the  committing  of  the  said  offence  was  al^out  to  take 
plaice  at  the  said  parish,  between  the  said  M.  K.  and  C.  L., 
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and  did  then  and  there  knowingly  and  wilfully  cause,  procure 
and  permit  the  date  of  the  publication  of  the  said  banns  to 
be  falsely  made  and  entered  m  the  said  register,  in  contempt 
of  our  said,  &c.  to  the  evil  example,  &c.  against  the  peace, 
&c.  and  also  agsunst  the  form,  Sec. 
Wonn»-        [Commencement  of  information  as  ante  6.]  That  at  the  time 
Uie^attor-   ^^  ^^  committing  of  the  several  oflFences  hereinafter  mention- 
ney  gene-  ed,  one  M .  W.  was  a  maiden  and  unmarried,  and  was  under  the 
ralfor  a      age  of  twenty-one  years,  that  is  to  say,  of  the  age  of  fourteen 
xniade-       years,  or  thereabouts,  and  was  entitled  unto  a  very  conside- 
procuriDff  rable  personal  estate,  of  the  value  of  one  thousand  pounds 
a  marriage  and  upwards,  aiid  had  no  &ther  living,  and  was  under  the 
with  a  mi-  cay©  and  custody  and  guardianship  of  S.  W.  of,  &c.  widow, 
fidae  aJ-      ^^^  mother ;  and  that  J.  T.  late  ot,  &c.  being  on  ill-disposed 
IcgatioQt.  person,  atid  a  person  of  low  condition  and  circumstances  of 
(»)  life,  and  having  little  or  no  substance  or  estate,  well  knowing 

all  the  premises  aforesaid,  but  devising  and  intending  to  en- 
tice, inveigle,  take  and  carry  awav  the  said  M.  W*  from  the 
care,  custody  and  guardianship  ot  the  said  S.  W.,  her  mother 
and  guardian  as  aforesaid,  and  to  possess  himself  of  the  per- 
son, fortune  and  estate  of  the  said  M.  W.,  and  to  cause  and 
Srocure  a  marriage  to  be  in  fact  had  and  solemnized  between 
Imself  the  said  J.  T.  and  the  said  M.  W.  in  a  secret  and 
tlandestine  manner,  without  publication  or  proclamation  of 
the  banns  of  matrimony  in  that  behalf^  and  without  the  con- 
sent and  against  the  will  of  the  said  S.  W.  her  mother  and 
1^*714]  guardian  as  aforesaid,  and  to  deceive,  defraud  and*  impose 
upon  John,  by  divine  province,  lord  Archbishop  of  Canter- 
bury, the  Worshipful  Sir  William  Scott,  knight,  doctor  of 
laws,  master  or  commissary  of  the  faculties,  and  French 
Lawrence,  doctor  of  laws,  then  being  surrogate  of  the  said 
master  or  commisary  of  the  faculties,  appointed  to  receive 
and  take  the  allegations  and  affidavits  of  persons  desirous  of 
obtaining  licences  for  the  solemnization  of  matrimony  from 
the  said  archbishop  of  Canterbury,  under  the  seal  of  the  of- 
fice of  faculties  of  the  said  archbishop,  did,  on,  &c.  at 
London,  to  wit,  at  the  parish  of  Saint  Benedict,  otherwise 
Saint  Bennet  Paul's  Wharf,  in  the  ward  of  Castle  Baynard, 
in  London  aforesaid,  come  in  his  own  proper  person  before 
the  said  French  Lawrence  as  such  surrogate  as  aforesaid,  and 
did  dien  and  there  falsely,  knowingly  and  deceitfully,  make  a 
certain  allegation  and  affidavit  in  writing,  to  and  before  the 
said  French  Lawrence,  purporting,  and  contiuning  therein, 

(tt)  This  was  the   information  a-  ment  for  perjury  could  have  been 

Ainst  James   Thompson,  in   1799»  supported  in  this  case,  but  it  seems 

drawn  by  Mr.  Wood,  and  was  ob-  most  probable  that  it  might.      I., 

tained  from  the   crown  office.    It  Leacbi  63. 
seema  doubtful  whether  «n  indict- 
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among  other  things,  that  the  said  J.  T.  intended  to  many 
with  &e  said  M.  W.  a  spinster,  aged  above  twenty-one  years^ 
and  that  he  knew  of  no  lawful  impediment,  by  reason  of  any 
precontract,  consanguinity,  affinity,  or  any  other  lawful^ 
means  whatsoever,  to  hinder  the  said  intended  marriage,  and 
of  the  truth  of  the  premises  the  said  J*  T.  then  and  there  took 
his  corporal  oath,  and  was  sworn  upon  the  holy  gospel  of  God, 
before  the  said  French  Lawrence  as  such  surrogate  as  afore- 
said, and  the  ssud  J.  T.  then  and  there  prayed  a  licence  to 
solenmize  such  marriage  in  the  parish  church  of  Saint  Pancras 
aforesaid,  and  then  and  there  in,  order  to  obtain  such  licence, 
deceitfully,  advisedly  and  unlawfully  exhibited,  and  caused 
to  be  exhibited  and  to  be  filed,  his  said  allegation  and  affidavit 
in  writing,  in  the  said  office  of  faculties  of  the  said  archbi- 
shop, by  colour  and  pretext  of  which  said  false  allegation  and 
affidavit  by  him  the  said  J.  T.  in  form  aforesaid  made  and 
exhibited,  and  caused  to  be  exhibited  and  filed,  he  the  said 
J.  T.  afterwards,  that  is  to  say,  on  the  said,  &c.  at,  &c.  afore- 
said, did  fraudulently,  imlawfully  and  deceitfully,  obtain  and 
procure  a  certain  licence  and  faculty,  from  and  in  the  name 
of  the  aforesaid  archbishop,  under  the  seal  of  his  office  of  fa- 
culties aforesaid,  bearing  date  on,  &c.  for  the  solemnizatioQ 
of  matrimony  in  the  parish  church  of  Saint  Pancras,  in  the 
coun^  of  Middlesex,  between  the  said  J.  T.  and  M. 
W.  without  the  publication  or  proclamation  of  the  banns 
of  matrimony,  which  said  licence  was  then  and  there 
granted  and  issued  upon  faith  and  credence  given  to  the 
said  false  allegation  and  affidavit  of  the  said  J.  T.  And  the 
said  attorney  general  of  our  said  lord  the  king,  for  our  said 
lord  the  king  giveth  the  court  here  further  to  understand  and 
be  informed,  that  the  s^d  J.  T.  in  further  prosecution  of  his 
wicked  devices  and  intentions,  aforesaid,  and  to  complete  and 
bring  the*  same  to  effect,  afterwards,  that  is  to  say,  on,  &c.  at,  P7151 
&c.  aforesaid,  for  the  sake  and  lucre  of  the  said  estate  and  for- 
tune of  the  said  M.  W.  against  the  will  and  without  the  con- 
sent of  the  said  S.  W.  then  and  there  being  die  mother  and  guar- 
dian of  the  said  M»  W.  as  aforesaid,  did  wilfully,  advisedly 
and  deceitfully,  inveigle,  entice,  allure  and  persuade  her  the 
said  M.  W,  to  contract  matrimony  with  the  said  J.  T.  and 
thereupon  then  and  there  wickedly,  unlawfully,  and  by  sleight, 
did  inveigle,  allure,  entice,  take  and  carry  awav  the  said  M. 
W.  from  and  out  of  the  custody  of  her  said  mother  and  guar- 
dian, with  intent  to  marry  her  the  said  M.  W.  and  after- 
wards, that  is  say,  on,  &c.  last  mentioned,  the  said  J.  T.  did 
wilfully,  advisedly  and  deceitfully,  cause  and  procure  a  mar- 
riage in  fact  to  be  had  and  solemnized  between  himself  and 
die  said  M.  W.  in  the  parish  church  of  Saint  Pancras,  in  the 
county  of  Middlesex,  to  wit,  at,  &c.  aforesaid,  by  colour  of 
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the  stid  licence  and  faculty  last  mentioned,  without  any  law- 
ful and  sufficient  publication  or  proclamation  of  the  banns  of 
matrimony  between  them  the  said  J,  T.  and  M.  W.  against  the 
will  and  withoutthe  consent  of  the  said  S.  W.  her  mother  and 
guardian  as  aforesaid;  and  the  said  J.  T.  other  wrongs  to 
the  said  M.  W.  then  apd  there  unlawfully,  wickedly  and  ma- 
liciously did,  in  contempt,  &c.  to  the  great  disgrace  and 
disparagement  of  her  the  said  M.  W.  to  the  great  grief  and 
disconsolation  of  the  friends,  relations  and  kindred  of  the 
said  M.  W.  to  the  great  fraud  and  deceit  of  the  said  arch- 
bishop, and  of  the  said  master  or  commissary  q^  the  facul- 
ties, and  the  surrogate  aforesaid,  to  the  evil  example,  &c. 
l|ecoDd  and  against  the  peace,  &c.  And  the  said  attorney  general  of 
count.  our  said  lord  the  king,  for  our  said  lord  the  king,  gives  the 
^  court  further  to  understand  and  be  informed,  that  at  the 

time  of  the  committing  of  the  several  oiFences  hereinafter 
next  mentioned,  one  other  M •  W.  was  a  maiden  and  unmarried^ 
and  was  under  the  age  of  twenty-one  years,  diat  \s  to  say,  of 
the  age  of  fourteen  years,  or  thereabouts,  and  was  entitled 
unto  ^  very  considerable  personal  estate,  of  the  value  of  oiie 
thousand  pounds  and  upwards,  and  had  no  father  living,  and 
was  under  the  care,  custody  and  guardianship  of  one  other  S. 
W.  her  mother,  and  that  the  said  J.  T.  being  such  person  as 
aforesaid,  and  well  knowing  all  die  premises  last  aforesaid, 
rbut  djsvising  and  intending  to  entice,  inveigle,  take  and  carry 
away  the  last  mentioned  M«  W.  from  the  care,  custody  and 
guardianship  of  the  said  last  mentioned  S.  W.  her  mother 
and  guardian  as  aforesaid,  and  to  cause  and  procure  a  mar- 
riage to  be  had  and  solemnized  between  himself  the  said  J 4 
T.  and  the  said  last  mentioned  M.  W.  in  a  secret  and  clan- 
destine manner,  without  publicaUon  or  proclamation  of  the 
banns  of  matrimony  in  that  behalf,  and  without  the  conseat 
F^7161  ^^d  against  the"*^  will  of  the  said  last  mentioned  S.  W.  her 
mother  and  guardian  as  aforesaid,  and  to  deceive,  defraud 
and  impose  upon  the  archbishop,  and  the  said  master  or  com- 
missary of  the  faculties,  did,  in  order  to  obtain  a  licence  for 
the  solenmization  of  matrimony  between  himself  the  said  J. 
T.  and  the  said  last«mentioned  M •  W.  widiout  the  publica- 
tion or  proclamation  of  the  banns  of  matrimony  in  that  be- 
half, on,  &c.  at,  &c.  knowingly,  deceitfully  and  unlawfully,  ex- 
hibit, and  cause  to  be  exhibited,  to  the  said  master  or  com- 
missaiy  of  the  fSeuculties,  in  the  said  office  of  faculties,  a  cer- 
tain allegation,  in  form  of  an  affidavit,  purporting  and  con- 
taining therein,  among  other  things,  that  he  the  said  J.  T. 
intended  to  marry  with  the  ssud  last  mentioned  M.  W.  a 
spinster,  aged  above  twenty-one  years,  and  that  he  knew  of 
no  lawful  impediment,  by  reason  of  any  pre-contract,  consan- 
guinity, affinity,  or  any  other  lawfu}  means  whatsoever,  tQ 
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hinder  the  said  intended  marriage,  and  the  said  J.  T.  then 
and  there  prayed  a  licence  to  solemnise  such  marriage  in  the 
parish  church  of  Saint  Pancras  aforesaid,  hy  colour  and  pre- 
text of  which  said  last  mentioned  false  allegation  in  writing 
by  him  the  said  J.  T.  in  form  aforesaid  made  and  exhibited, 
he  {he  said  J.  T.  afterwards,  to  wit,  that  is  to  say,  on,  &c.  at, 
&c.  aforesaid,  did,  fraudulendy  and  unlawfully,  obtain  and 
procure  a  cert^dn  licence  and  fiiculty,  from  and  in  the  name 
of  the  aforesaid  archbishop,  under  the  seal  of  his  office  of  fa- 
culties aforesaid,  for  the  solemnization  of  matrimony  in  the 
parish  church  of  Saint  Pancras,  in  the  county  of  Middlesex, 
between  the  said  J.  T.  and  the  said  last  mentioned  M.  W. 
without  the  publication  or  proclamation  of  the  banns  of  ma* 
trimony,  wnich  said  last  mentioned  licence  was  then  and 
there  issued  and  granted,  upon  faith  and  credence  given  to 
the  said  last  mentioned  allegation  of  the  said  J.  T.  And  the 
said  attorney  general  of  our  said  lord  the  king,  for  our  said 
lord  the  king,  gi veth  the  court  here  further  to  understand  tod 
be  informed,  that  the  said  J.  T.  in  furAer  prosecution  <tf  his 
wicked  devices  and  intentions  last  aforesaid,  and  to  complete 
and  bring  the  same  to  effect,  afterwards,  to  wit,  on,  kc. 
aforesaid,  at,  &c.  aforesaid,  for  the  sake  and  lucre  of  the  said 
estate  and  fortune  of  the  said  last  mentioned  M.  W.  against 
the  will  and  without  the  consent  of  the  said  last  mentioned  S. 
W.  then  and  there  being  the  mother  and  guardian  of  Ae  said 
last  mentioned  M.  W.  as  aforesaid,  did  wilfully,  advisedly 
and  deceitfully,  inveigle,  entice,  allure  and  persuade  her  the 
said  last  mentioned  IVf .  W.  to  contract  matrimony  with  the 
said  J.  T.  and  thereupon  theh  and  there,  wickedly,  unlawful- 
ly, and  by  sleight,  did  enveigle,  allure,  entice,  take  and  carry 
away  the  said  last  mentioned  M.  W.  from  and  out  of  the  cus- 
tody of  her  said  mother  and  guardian,  with  intent  to  marry 
her  the  said  last  mentioned  M.  W.  and  afterwards,  that  is  to 
say,  on,  &c.  last  mentioned,  the  said*  J»  T.  did  wilfully,  ad-    [*yi5'3 
visedly  and  deceitfully  cause  and  procure  a  marriage  in  fact 
to  be  solemnized  between  himself  and  the  said  last  mention- 
ed M.  W.  in  the  parish  church  of  Saint  PancYas,  in  the  coun- 
ty of  Middlesex  aforesaid,  to  wit,  at,  &c.  aforesaid,  by  colour 
of  tiie  ssud  licence  and  faculty  last  mentioned,  without  any 
lawful  and  sufficient  publication  or  proclamation  of  the  banns 
of  matrimomr  between  them  the  said  J*  T.  and  the  last  men<- 
tioned  M.  W .  against  the  will  and  witiiout  the  consent  of 
the  said  last  mentioned  S.  W.  her  mother  and  guardian  as 
aforesaid ;  and  the  said  J.  T.  other  wrongs  to  the  said  last 
mentioned  M.  W.  did  then  and  there  unlawfully,  wickedly 
and  maliciously, bring,  in  contempt^  &c.  [conclusion  as  in  first 
count.]     And  the  said  attorney  general  of  our  said  lord  the  Third 
king,  for  our  said  lord  the  king,  gives  the  court  here  further  count. 
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to  understand  and  be  informed,  that  at  the  time  of  the  com* 
mitting  of  the  several  offences  hereinafter  next  mentioned^ 
'  '^  one  other  M.  W.  was  a  maiden  and  unmarried,  and  was  un- 
der the  age  of  twenty-one  years,  that  is  to  say,  of  the  age  of 
fourteen  years  or  thereabouts,  and  was  entitled  unto  a  veiy 
considerable  personal  estate,  of  the  value  of  one  thousand 
pounds  and  upwards,  and  had  no  father  living,  and  was  imder 
the  care,  government  and  protection  of  one  S.  W.  her  mo* 
ther,  and  3iat  the  said  J.  T.  being  such  person  as  aforesaid^ 
and  well  knowing  all  the  premises  last  aforesaid,  but  devis- 
ing and  intending  to  entice,  inveigle,  take  and  carry  away  the 
said  last  mentioned  M.  W.  from  the  care,  government  and 
protection  of  the  said  last  mentioned  S.  W.  her  mother  as 
aforessdd,  and  to  cause  and  procure  a  marriage  to  be  had  and 
solemnized  between  himself  the  said  J.  T.  and  the  said  last 
mentioned  M.  W.  in  a  secret  and  clandestine  manner,  with- 
out publication  or  proclamation  of  banns  of  matrimony  in 
that  behalf,  and  wi^out  the  consent  and  against  the  will  of 
the  said  last  mentioned  S.  W.  her  mother  as  aforesaid,  and 
to  deceive,  defraud  and  impose  upon  the  said  archbishop, 
did,  in  order  to  obtain  a  licence  for  the  solemnization  of  ma- 
trimony between  himself  the  said  J.  T.  and  the  last  men- 
tioned M.  W.  without  the  publication  or  proclamation  of  the 
banns  of  matrimony  in  that  behalf,  on,  &c.  at,  &c.  aforesaid, 
knowingly,  deceitfully  and  unlawfully  exhibit,  and  cause  to 
be  exhited  in  the  said  office  of  faculties,  a  certsun  allegation 
in  writing  in  the  form  of  an  affidavit,  purporting  and  contain- 
ing therem,  among  other  tilings,  that  he  the  said  J.  T.  in- 
tended to  marry  with  the  said  last  mentioned  M.  W.  a 
spinster,  aged  above  twenty-one  years,  and  that  he  knew  of 
no  lawful  impediment,  by  reason  of  any  precontract,  consan- 
guinity, affinity,  or  any  other  lawful  means  whatsoever,  to 
hinder  the  said  intended  marriage,  and  the  said  J.  T.  then 
r*7l8]  And  there  prayed  a  licence  to  solemnize  such  marriage*  in 
the  parish  church  of  Saint  Pancras  aforesaid,  by  colour  and 
pretext  of  which  ssdd  last  mentioned  false  allegation  and  wri- 
ting by  him,  the  said  J-  T.  in  form  aforesaid  made  and  ex- 
hibited, he  the  said  J.  T.  afterwards,  that  is  to  say,  on,  &c« 
aforesaid,  did  fraudulendy  and  unlawfully  obtain  and  pro- 
cure a  certain  licence  and  faculty  from  and  in  the  name  of 
the  aforesaid  archbishop,  under  ttie  seal  of  the  office  of  facul- 
ties aforesaid,  for  die  solemnization  of  matrimony  in  the  pa- 
rish church  of  Saint  Pancras,  in  the  county  of  Middlesex, 
between  the  said  J.  T.  and  the  said  last  mentioned  M.  W. 
without  the  publication  or  proclamation  of  the  banns  of  ma- 
trimony, which  said  last  mentioned  licence  was  then  and  there 
issued  and  granted  upon  faith  and  credence  given  to  the  said 
last  mentioned  false  allegation  of  the  said  J*  T.  in  contempt^ 
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&c.  to  the  great  fraud  and  deceit  of*  the  said  archbishop,  to 
the  evil  example,  &c.  and  against  the  peace,  &c. 


^N  T 


INDICTMENTS  FOR  BIGAMY  OR  POLYGAMY. 

That  Elizabeth,  the  wife  of  Augustus  John  Hervey,  late 
of,  &c.  on,  &c.  being  then  married,  and  then  the  wife  of  the 
said  Augustus*  John  Hervey,  with  force  and  arms,  at  the 
said  parish  of  Saint  George,  Hanover   Square,  in  the  said 


Agunst 
the  Du- 
chess qf 
Kingr^ton 
for  biga- 
[*n9] 


(w)  This  indictment,  on  which 
the  prisoner  was  convicted  before 
the  nouse  of  lords,  is  taken  from  11 
Harg.  St,  Tr.  100.  and  see  other  pre- 
cedents, Cro.  C.  C.  8th  Ed.  80^ 
Starkie  412,  3. 

Jh  to  the  ofence.  See  1  Hale,  693, 
3,  4.  Hawk.  b.  2.  c.  42.  1  East  P. 
C.  464  to  472,  4.  Bla.  Com.  163,  4. 
Bum  J.  Polygamy,  Williams  J.  Po- 
lygamy, Dick  J.  Polygamy.  Biga- 
my is  the  offence  of  having  two 
wives  living  at  the  same  time.  4 
Bla.  Com.  163.  By  4  Edw.  I.  c.  5. 
de  Bigamis  it  was  made  felony 
without  benefit  of  clergy.  But  it 
was  brought  within  clergy  by  1 
Edw.  VI.  c.  12.  s.  16.  At  length  by 
1  Jac.  I.  c.  11.  it  was  enacted,  **  that 
if  any  person  within  England  and 
Wales,  being  married,  do  marry  a- 
ny  person,  the  former  husband  or 
wife  being  alive,  every  such  oifence 
shaU  be  felony,  and  the  person  of- 
fending shall  suffer  death  as  in  cases 
of  felony."  These  words  do  not, 
however,  make  the  oifence  capital, 
for  by  18  Eliz.  c.  7.  s.  2,  3.  the  of- 
fender, on  receiving  his  clergy, 
may  be  burned  in  the  hand  and  im- 
prisoned for  a  year  {  by  19  Geo.  HI. 
c.  74.  s.  3.  a  moderate  fine  or  whip- 
ping may  be  substituted  instead  of 
burning ;  and  now,  by  35  Geo.  III. 
c.  67.  the  same  penalties  are  to  be 
inflicted  as  in  case  of  petit  larceny. 
This  last  act  enforces  and  does  not 
repeal  the  statute  of  James.  AH 
the  exceptions,  therefore,  of  the 
older  provisions  still  continue. 
These  exempt  from  punishment 
those  whose  husband  or  wife  shall 
be  abroad  for  seven  years— <»r  being 
within  the  realm  shall  be  absent 
and  the  party  marrying  again,  not 


knowing  the  other  to  be  alive— those 
who  have  been  divorced  by  sentence 
in  the  ecclesiastical  court,  or  whose 
first  marriage  has  been  there  decla^ 
red  to  be  void — and  those  who  were 
first  married  within  the  age  of  con- 
sent, which  is  fourteen  in  the  male, 
and  twelve  in  the  female.  It  seems, 
from  the  current  of  authorities,  that 
a  divorce,  amensa  et  thoro,  will  set 
the  parties  at  liberty.  Kel.  27.3  Inst. 
89.  1  Hale,  693.  Hawk.  b.  2.  c.  42. 
s.  5,  ace.  Cro.  Car.  461.  contra.  And 
if  there  be  a  divorce  a  vinculo  ma- 
trimoni],  and  one  of  the  parties  ap- 
peals, a  marriage  while  the  appeal 
IS  pending  is  not  illegal.  3  Inst.  89, 
1  Hale,  694.  But  in  the  Duchess  of 
Kingston's  case,  it  was  decided,  that 
a  sentence  in  the  ecclesiaatical  court 
declaring  the  first  marriago  invalid, 
is  not  conclusive  in  favour  of  the 
defendant,  if  it  can  be  shown  to 
have  been  obtained  by  fraud  and 
collusion.  11  Harg.  St.  Tr.  200.  1 
Leach,  146.  And,  though  the  par- 
ties are  within  the  age  of  consent 
at  the  time  of  th^  first  marriage,  if 
they  afterwards  affirm  the  union  by 
their  consent,  it  will  be  criminal  to 
break  that  contract  by  a.  second 
fnarriage.  1  Earl  P.  C.  468.  If  the 
first  marriage  was  beyond  sea  and 
the  second  m  England,  the  offence 
is  indictable  here,  but  if  the  second 
marriage  was  in  a  foreign  country, 
no  legal  proceedings  can  be  sup- 
ported, for  it  is  that  which  alone  is 
criminal.  1  Hale,  692,  3.  ProcetSg 
post  4th  vol. 

Indictment,  It  is  prodded  by  1 
Jac.  I.  c.  11.  s.  1.  that  the  venue  may 
be  laid  and  the  proceedings  conductr 
ed  in  the  county  where  the  defend- 
ant is  taken  into  custody.    Ante  1 
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[*720]    county  of  Middlesex,  feloniously*  did  marry  and  take  to 
husband,  Evlyn   Pierrepont,    Duke  of  Kingston,   (the  said 


vol.    This  has  been   construed   to 
mean  where  he  has  been  detiuned 
in  prison.  Hut.  131.  And  the    pro- 
vision is  only  cumulative,  for  it  still 
leaves  the  prosecutor  at  liberty  to 
try  in  the  county  where  the  offence 
is   committed.    1  Hale,  694.    But 
where  advantage  is  taken  of  the  ex- 
ception to    the    general   rule,  that 
crimes  are  local  by  laying  the  venue 
in  the  county  where  the   prisoner 
was  apprehended,  proof  must  be 
given  of  the  place  where  the  arrest 
was  made,  or  the  party  confined, 
and  if  a  warrant  was  issued,  that  in- 
strument must  be  produced,  or  the 
court  will  have  no  jurisdiction  to 
proceed.    2  Leach,  826.    In  such 
case  also  it  is  sand  that  the  indictment 
should  aver  the  arrest  in  the  county 
where  the  venue  is  laid.  1  East  P.  C. 
469.  But  this   perhaps  would   not 
now  be    considered   as  requisite, 
since  the  clause  has  been  construed 
to  mean   the  county  where  the  de- 
fendant was  imprisoned,  and  it  suf- 
ficiently appears  from  the  record, 
that  he  is  brought  to  the  bar  in  the 
custody  of  the  sheriff.  Starkie,  412. 
n.  b.    And  there  are  other  cases  in 
which  the  jurisdiction  of  the  court 
depends    upon   particular  circum* 
stances,  where  it  is  unnecessary  to 
state  them  in  the  proceedings.  Thus 
where  the  crown  issues  a  commission 
to  try  all  persons  in  custody  before 
a  particular  day,  it  is  not  necessary 
to  aver  that  a  prisoner  was  taken 
before  the  time  mentioned  in  the 
eommissioni.    Post.    12.    And    tlie 
common  commission  of  g^ol  delive- 
ry extends  only  to  persons  in  actual 
custody,  and  yet  it  is  never  neces- 
sary to  aver  that  they  were  in  pri- 
son. 12  Mod.  449.  Post.  12.  The  in- 
dictment must  state  both  marriages^ 
and  an  averment  must  also  be  intro- 
ducedy  that  the  former  consort  was 
alive  at  the  time  of  the  second  mar- 
riage.   1  East,  P.  C.  469.    To  this 
statement  no  venue  need  be  insert- 
ed. Starkie,  62.  The  first  marriage 
may  be  hud  in  the  county  where  it 
actually  took  place,  though  the  ve- 
nue is  laid  in  another.  Starkie,  412, 
n.  a. 


Ermdence.   The  first  wife   cannot 
be  admitted  as  a  witness  against  ^er 
husband,  or  vice  versa^  for,  by  the 
very  scope  of  the  prosecution,  the 
first  marriage  was  valid.     Sir  Tho. 
Raym.  1.  but  the  second  may,  after 
the  first  marriage  has   been  estab- 
lished, for  no  legal  relationship  ex- 
ists between  them.  Bui.  N.  P.  287. 
1  Hale,  693.  There  seems  to  be  con- 
siderable doubt  as  to  the  proof  ne- 
cessary to  establish  the    first  nuu> 
riage  ;  the  cases  on  which  subject 
are  fiiUy  collected  by  Mr.  East.     1 
East  P.  c.  469  to  472.    From   his 
statement  of  Lyon's  case,  M.  S.  it 
appears,  that  though  a  marriage  be- 
tween parties  of  the  Roman  Catho- 
lic communion  be  vaUd,  if  it  be  on- 
ly proved  by  a  witness  who  did  not 
understand  the  Latin  language,  in 
which  it  was  celebrated,  the  defend- 
ant  must  be  acquitted.    How   far 
cohabitation  and  acknowledgment, 
though  sufficient  proof  in  petit  trea^ 
son    of  the   relationship   between 
husband  and  wife,  will  be  effectual 
in  a  prosecution  for  bigamy,  seema 
sUll  uncertain.  4  Burr.  2049.  1  East, 
P.  C.  470,  1.    But  even  if  a  mere 
confession  previous  to  the  second 
marriage  be  not  sufficiently  strong* 
it  has  been  holden  that  a  document 
purporting  to  be  a  proceeding  be- 
fore a  court  in  Scotland,  on  a  com- 
plaint that  the  first  marrias^e  was 
clandestine,  in  which  it  is  admitted 
by  the  defendant,  and  authenticated 
by  his  signature,  will  be  suffident 
to  convict  him.  1  East,  P.  C.  470, 1. 
In  order  to  facilitate  the   proof  of 
marriages  in  general,  the  26  Geo.  II. 
c.  33.  s.  14.  directs  that  they  shall 
always   be   celebrated  in  the  pre- 
sence of  two  credible  witnesses,  be- 
sides the  minbter  who  performs  the 
ceremony,  and  that  immediately  af- 
terwards a  register  shall  be  made 
in  books  therein  directed  to  be  pre- 
pared, signed  by    the  minister,  the 
parties  married,    and  the  two  witp 
nesses  present.    As  it  is  not  neces- 
sary in  an  action  for  criminal   con- 
versation to  caU  one  of  the  subscri- 
bing witnesses,  in  order  to  substan- 
tiate the  regiatcTy  but  the  identity 
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Aogastus   John  Hervey,  her  former  husband,  being  then 
alive,)  against  the  form  of  the   statute,  &c.  and  against  the 
peace,  &c.     And  the  Jurors,  &c.  further  present,  that  the  Second 
said  Elizabeth,  heretofore,  to  wit,  on,  &c.   at,  &c.  by  the  counts 
name  of  Elizabeth  Chudleigh,  did  marry  the  said  Augustus 
John  Hervey,  and  him  the  said  Augustus  John  Hervey  then 
and  there  had  for  her  husband,  and  that  the  said  Elizabeth 
being  married,  and  the  wife  of  the  said  Augustus  John  Her- 
vey, afterwards,  to  wit,  on,  &c.  with  force  and  arms  at  the 
said  parish  of  Saint  George,  Hanover"^  Square,  in  the  said  [*72l]I 
county  of  Middlesex,  feloniously  did  marry  and  take  to  hus« 
band    the  said  Evlyn   Pierrepont,  Duke   of  Kingston,  (the 
said  Augustus  John  Hervey,  her  former  husband,  being  ^en 
alive,)  against  the  form,  &c.  and  againt  the  peace,  &c. 

That  D.  G.  late  of,  &c.  on,  &c.  at,  &c.  did  marry  one  F<  C.  AgiJnst  a 
spinster,  and  the  said  F.  C.  then  and  there  had  for  his  wife,  bum  for 
and  diat  the  said  D.  Gl  afterwards,  to  wit,  on,  &c.  with  force  baving 
and  arms,  at,  &c.  aforesaid,  feloniously  did  marrv  and  take  to  a^th^lT*^^ 
wife  one  H.  M*  R.  widow,  and  to  the  said  H.  M.  R.  was  same 
then  and  there  married,  the  said  F:  C.  his  former  wife  being  time. 
then   and  there   living,  and  in  full  life,  against  the  form  of 
the  statute,  &c.  and  against  thepeace^  &c. 

Middlesex.    That  W«  R.  late  of,  &c.  on,  &£«  at,  &c.  did  For  mxr- 
marry  one  F.  W.  spinster,  and  her  the  said  F.  W.  then  and  lyinjr » 
diere  had  for  his  wife  j  and  that  the  said  W.  R.  afterwards,  JJife"^^ 
to  wit,  on,  &c.  with  force  and  arms,  at  London,  &c.  aforesaid,  former  be^ 
feloniously  did  marry,  and'to  wife  did  take  one  M.  Y.  spin-  ing  Uvingy 
ster,  and  to  her  the  said  M.  Y.  then  and  there  was  married,  ^^\ 
die  said  F.  W.  ins  former  wife  being  then  alive,  against  the  ^^^{^ 
form,  &c.  and  against  the  peace,  &c«  And  the  jurors,  &c.  tried  in 
do  further  present,  that  afterwards,  to  wit,  on,  &c.  the  said  ^«  ^oun* 
W.  R.  at,  &c.  in  the  county  of  Middlesex,  was  apprehended  ^e  wmmh 
and  taken  for  the  felony  aforesaid,  (y)  prehend-^ 

■    ■    '  ■       ■  ed  on  1 

Jac.  hC4 
of  the  parties  may  be  proved  by  o-  where  he  was  taken,  and  in  the  lat-  11«  (x) 
ther  jneans,  the  same  rule  seems  ter  case  the  clerk^  or  other  person 
equally  applicable  to  a  prosecution  having*  the  records  of  the  court  by 
for  bigamy  when  leas  strictness  is  which  he  was  ordered  to  be  trans- 
remiisite.  Biil.  N.  P.  27.  4  Burr,  ported,  shall  certify  a  transcript^ 
^59.  I  East,  P.  C.'473.  Any  evi-  briefty  contidninr  the  tenor  and  ef- 
dence  seems  to  be  sufficient,  which  feet  oif  the  record  of  the  indictment^ 
win  conrince  the  jury  that  an  ac-  verdict^  and  judrment  against  him« 
tuai  marriai^  was  completed«  which  certificate  being  produced  to 

Pr^eeedinga  «n  Coftoiction.  By  35  the  court  before  wbQfn  be  shall  stand 
Geo.  in.  c.  67*  s.  3.  any  person  sen-  on  his  trial,  ahtIL  be  deemed  suffi" 
tenced  to  be  transported,  and  after-  cient  •▼idence  of  all  the  proceed- 
wards  found  at  large  before  the  ex-  ing^  contained  in  such  record, 
piration  of  the  sentence,  maybe  (x)  As  to  necessity^  for  this  aver' 
tried  either  in  the  county  were  he  ment,  see  ante, 
was  originally  convioted,  or  in  that         (y)  2  Starkie,  412. 
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INDICTMENTS  RELATIVE  TO  PERSONAL  PRO- 
PERTY, SLAUGHTERING  HOUSES. 

On  26  Geo.  That  before  the  time  of  the  committing  the  offences  here- 
in, c.  71.  inafter  mentioned,  or  any  of  them,  to  wit,  on,  &c.  at  a  vestry* 
■•  ?'  ^'^  then  and  there  held  in  and  for  the  said  parish,  one  I.  K.  was 
|^e"per  of  in  due  form  of  law  appointed  inspector  of  the  several  licens- 
aslaugh-  ed  slaughterhouses,  and  places  kept  or  used  in  the  said  pa- 
ter h6use,  j.jgjj  foy  ^he  purpose  of  slaughtering  or  killing  any  horse, 

teriS"f     ™«"^'   &c-  ^^-  ''^^  ^'^""^  *'''"'  butcher's   meat.      And  the 
horse        jurors,  &c.  do  further  present,  that  the  said  I.  K.  afterwards, 
without      ^  ^^  Qu  gtc.  at,  &c.  in  due  manner  took  upon  himself  th« 
^^^  to  th"  swd  office*,  and  remained  and  continued  therein  from  thence,* 
iiTspector''  and  until,  and  at,  &c.  after  the  committing  of  the  several  of- 
of  slau^t-  fences  hereinafter  mentioned,  and  still  is  such  inspector  as 
cr-houites.  aforessud.     And  the  jurors,  ^c.  do  further  present,  that  S. 
rWaal   R-  late  of,  &c.  being  a  person  keeping  a  place  for  the  pur- 
*•        •'  pose  of  slaughtering  and  killing  horses  and  other  cattie,  to 
wit,  at,  &c.  and  then  and  tiiere  using  and  occupying  the  same 
for  the  purpose  aforesaid,  well  knowing  the  jpremises,  but 
disregarding  the  statute  in  that  case,.&c.  nor  fearing  the  pe- 
nalties therein  contained,  with  force  and  arms,  after  the  20th 
day  of  July,  A.  D.  1786,  to  wit,  on,  &c.  at,  &c.  to  wit,  in  his 
said  place,  there  feloniously  did  slaughter  a  certain  horse  for 
another  purpose  than  for  butcher's  meat  (i.  e.)  for  sale  for 
dog's  meat,  witiiout  giving  any  such  notice  as  in  and  by  a 
certain  act  of  Parliament,  made  and  passed  in  the  parliament 
of  our  said  lord  the  now  kin^,  in  the  26tii  year  of  his  reign^ 
intitled,  &c.  that  is  to  say,  witiiout  giving  notice  to  the  said 
R.  A.  tiie  inspector  aforesaid,  or  any  other  such  inspector 
appointed  for  the  said  parish,  notice  in  writing  of  his  mten- 
tion  to  slaughter  tiie  same  six  hours  previous  to  his  slaughter- 
ing the  same,  contrary  to  the  form  pf  the  statute,  &c.  to  the 
evil,  &c.  and  against  the  peace,  &c.  2nd  count,  slaughtering 
a  mare.    3rd,  slaughtering  a  gelding.    4th,  for  slaying  a 
horse.     5th,  for  slaying  a  mare.    Gtin  slaying  a  gelding. 

(x)  This  precedent  from  the  MS.  meat»  without  notice  to  the  inspector 
collection  of  a  gentleman  at  the  bar.  therein  appointed,  is  made  felony, 
B726GC0.  in.  C.71.  B.  S.thekeep-  punishable  by  fine  and  imprison- 
ing any  slaughter  house  without  u-  ment,  whipping,  or  traosportatioii 
cence,  or  the  slaughtering  any  for  seven  yoars. 
Iiofseay  oxen»  or  cattle,  except  for 


CHAPTER  XIV. 


INDICTMENTS  FOR  OFFENCES  AGAINST  THE 
PERSONS  OF  INDIVIDUALS. 

HOMICIDE,  (a) 


PRELIMINARY  NOTES— AS  TO  THE   OFFENCE-^UODEft  OF 

PROSECUTION INDICTMENT—- FINDING  OF  GRAND 

JURY— EVIDENCE— VERDICT«-H5ENTENCE  AND 
PUNISHMENT — AIDERS  AND  ACCESSARIES'. 

Homicide*  is  either  justifiable,  excusable,  or  felonious.  [*ra3] 
Felonious  homicide  is  of  two  degrees,  murder  and  manslaugh- 
ter ;  of  the  former  offence,  petit  treason  is  only  an  aggravat- 
ed species,  not  differing  in  the  circumstances  which  consti- 
sute  the  guilt,  but  assuming  a  deeper  colouring,  from  the  re- 
lation between  the  deceased  and  the  criminal.  It  will  be 
more  convenient,  therefore,  first  to  consider  murder  in  ge- 
neral, and  secondly,  petit  treason. 


MURDER  AT  COMMON  LAW,  AGAINST  PRIN-. 

CIPALS, 

The  offence.    The  term  murder  or  murther  is  derived  by  The  of- 
Mr.  Justice  Blackstone,  from  the  Teutonic  word  Moerda^  fence: 
which  originally  imported  a  hiding  or  concealment,  and  was. 


(a)  Afi  to  Homicide,  in  general,  3  Abr.   Murder  and  Homicide,  Bum 

but.  47  to  57.     1  Hale,  411.  to  502.  J.  Homicide,  Williams  J.  Homicide, 

Hawk.   b.  i,  c.  26  to  c.  33.  Fost.  Dick  J.  Homicide,  Cro.C.C.  285  to 

355  to  337.     1  East,  P.  C.  214  to  300.  4BUuCom.  176.  to  204. 
391.  Com.  Difif.  Justice  L.  M.  Bac. 
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[*724]  therefore,  anciently*  used  only  for  the  secret  killing  oi  another 
by  the  hands  of  an  assassin.  4.  Bla.  Com.  194, 5.  But  it  seems 
to  be  more  correctly  traced  to  the  Saxon  term  Morthy  sync- 
njrmous  with  MorSy  to  which  the  barbarous  Latin  term  Mur- 
druniy  and  the  French  Meudre^  owe  their  origin.  Jac.  Die. 
Murder.  The  oiFence,  as  it  stands  at  the  present  day,  is  con- 
cisely defined  by  Lord  Coke  to  be,  ^^  When  a  man  of  sound 
memory,  and  of  the  age  of  discretion,  kiUeth  any  reason- 
able creature  in  rerum  natura,  and  under  the  king's  peace, 
by  malice  prepense,  or  aforethought,  either  expressed  by 
the  party,  or  implied  by  law."  3  Inst.  47, 51.  1  East,  P.  C. 
214.  To  constitute  murder,  then,  these  circumstances  must 
concur — ^the  agent  must  be  of  sound  memory  and  diecretion 
— ^there  must  be  an  unlawful  killing — ^the  sufferer  must  be  a 
reasonable  creature,  under  the  king's  peace,  and  alive — and 
there  must  be  malice,  either  express  or  implied  in  the  slayer, 
which  parts  of  the  definition  oi  the  crime  we  will  now  pro- 
ceed distinctly  to  consider. 

1.  The  agent  must  be  of  sound  memory  and  discretion.'^ 
But  this  is  no  other  than  is  necessary  to  constitute  any  indict- 
able offence.  An  infant  within  the  age  of  discretion  is  inca- 
Eable  of  crime.  Hawk.  b.  1.  c.  1.  s.  1.  But  what  age  shall 
e  regarded  as  sufficient  to  render  a  child  responsible  to  tiie 
law  is  not  ascertained  with  so  direct  a  precision.  Under  the 
age  of  seven  years,  indeed,  it  seems  that  no  circumstance  of 
mischievous  discretion  can  be  admitted  to  overthrow  the  strong 
presumption  of  innidcence  which  is  raised  by  an  age  so  tender. 
1  Hale  27,  6. 4  Bla.  C.  23.  During  the  interval  between  se- 
*ven  and  fourteen,  the  infant  is,  prima  facie,  supposed  to  be 
destitute  of  criminal  design ;  but  this  presumption  diminishes 
as  the  age  increases,  and  even  during  this  interval  of  youth 
may  be  repelled  by  positive  evidence  of  vicious  intention,  1 
Hale  27.  4  Bla.  C.  23.  For  a  tenderness  of  years  will  not 
excuse  a  maturity  in  crime ;  and  the  maxim,  in  these  cases, 
malitia  supplet  atatem^  is  allowed  to  prevail ;  since  the  pow- 
er of  contracting  g^ilt  is  measured  rather  by  the  strength  of 
the  delinquent's  understanding,  than  bv  the  days  and  years. 
4  Bla.  Com.  23.  Thus  children  of  thirteen,  eight,  and  ten 
years  of  age,  have  been  executed  for  capital  offences,  because 
they  respectively  manifested  a  consciousness  of  guilt,  and  a 
mischievous  discretion  or  cunning.  1  Hale  25.  note  26,  7. 
Foster  72.  and  see  Dalt.  Just.  ch.  147.  After  the  age  of  four- 
teen, an  infant  is  on  the  same  footing  with  those  of  the  ma- 
tureat years.  1  Hale  25.  In  these  cases,  however^  the.  evidence 
that  the  offender  was  doli  capax  must  be  strong  and  clear, 
beyond  all  doubt  and  contradiction.  4  Bla.  Comm.  24. 
Madness  is  another  cause  which  may  render  a  man  incapable 

[*725]  of*  crime,  and  where  it  amounts  to  a  total  perversion  or  ab- 


AGAINST  PRINCIPALS.   PRELIMINARY  NOTES.  161 

sence  of  the  intellectual  fkculties,  is  an  excuse  for  any  enor- 
mity which  may  be  committed  under  its  influence,  3  Inst.  6. 
But  where  there  is  only  such  a  partial  derangement  as  leaves 
the  party  free  to  act  or  to  forbear  in  the  particular  case  in 
question,  or  where  he  is  guilty  of  the  crime  during  a  lucid 
interval,  he  will  be  equally  liable  to  punishment  with  those 
who  are  perfectly  sane.  See  Earl  Ferrer's  case,  10  Harg.  St. 
Tr.  478.  Where,  however,  the  mind  labours  under  such  a. 
delusion,  that  though  it  discerns  some  objects  clearly,  it  is 
totally  deranged  as  to  the  objects  of  its  attack,  the  party  will 
be  entitled  to  an  acquittal.  See  this  point  and  indeed  die  whole 
subject  most  ably  argued  and  explained  by  Mr.  Erskine,  and 
acceded  to  by  the  court  in  Hadle^s  case,  5.  vol.  of  Erskine's 
Spee.  1.  Ridgpyay's  ed.  1812.  The  temporary  absence  of 
reason  produced  by  drunkenness  is  not,  in  any  case^  a  legal 
excuse  for  the  acts  which  it  may  occasion  or  excite,  but  as 
Lord  Coke  observes,  ^^a  drunkard,  who  is  voluntarius  detmoity 
hath  no  privilege  thereby,  but  what  hurt  or  ill  soever  he  doth^  > 
his  drunkenness  doth  aggravate  it :  nam  omne  crimen  ebrietas 
ct  incendit  et  detegit."  Co.  Lit.  247.  Plowd.  19. 

2.  To  constitute  murder,  there  must  be  an  actual  killing. 
But  it  is  not  necessary  that  death  should  be  caused  by  direct  vio- 
lence :  it  is  sufficient  if  die  act  done  apparently  endangers  life, 
and  eventually  proves  fatal.  Hawk.  b.  I.e.  31.  s.  4.  And, 
dierefore,  where  a  son  carried  his  sick  father,  against  his  will, 
in  a  cold  and  inclement  season,  from  one  town  to  another,  in 
consequence  of  which  he  died,  where  a  woman  left  a  new- 
bom  child  in  an  orchard,  covered  only  with  leaves,  in  which 
situation  it  was  killed  by  a  kite,  and  where  parish  officers  re- 
moved a  child  from  parish  to  parish,  till  it  perished  for  want 
of  care  and  sustenance,  they  were  adjudged  guilty  of  murder. 
1  Hale  431,  2.  Palm.  545.  So  if  a  prisoner  die  by  the  cruelty 
orneglectof  the  gaoler,  or,  in  legal  language,  ^*  by  duress  of  im- 
prisonment," the  party  actually  offending  is  criminal  in  this 
degree,  Fost.  321.  So  that  where  the  keeper  of  a  place  of 
confinement  obliged  a  party  in  his  custody  to  lodge  in  a  room 
with  another  infected  with  the  small  pox,  by  which  means  he 
took  it  and  died,  it  was  holden  to  be  wilful  murder.  2  Stra. 
856.  Fost.  322.  And,  where  another  person  in  the  same 
office  confined  his  prisoner  in  a  low,  damp,  and  unwholesome 
room,  without  any  of  the  common  necessaries  of  decency  and 
health,  so  that  he  contracted  distempers  which  proved  ulti- 
mately fatal,  the  court  came  to  a  similar  decision.  2  Ld. 
Raym.  1578,  Fost.  322.  And  if  a  master  neglect  to  furnish 
his  apprentice  with  sufficient  food,  or  neglect  him,  when  ill,  so 
that  ne  dies,  he  will  be  guilty  of  murder.  1  Leach*  137.  2  [*726] 
Campb.  650*  The  la3ring  noisome  and  poisonous  filth  at  a 
nan's  door,  which  kills  him  by  corrupting  the  air  which  he 


162  INDICTMENTS  FOR  MURDER  AT  COMMON  LAW 

breathes,  amounts  alsi  to  the  same  offence,'  1  Hale  432.  And 
it  has  been  said,  thai  if  the  owner  of  adan|^rous  animal  let  it 
loose  on  purpose  that  it  may  do  mischief,  and  it  kills  some 
one  while  at  large,  he  is  guilty  of  wilful  murder ;  4  Bla.  Com. 
197,  3  East,  595,  6.  Hawk.  b.  1.  ch.  31.  though  it  has  been 
objected  that  this  opinion  does  not  rest  on  any  certain  foun- 
dations,  1  Hale,  431.  So  if  a  man,  knowing  himself  to  be  in- 
fected with  a  dangerous  distemper,  maliciously  puts  himself 
in  the  way  of  others,  that  they  may  take  the  infection,  which 
terminates  in  their  death,  it  has  been  doubted  to  what  extent  he 
is  legally  guilty.  1  Hale,  431.  It  seems  also  to  have  bees 
made  a  question  whether  taking  away  a  man's  life  under  co- 
lour of  the  law,  by  falsely  accusing  him  of  a  capital  offence, 
and  supporting  the  charge  by  perjury,  is  not  wilful  murder; 
but  the  better  opinion  seems  to  be  in  the  negative,  not  be<- 
cause  the  moral  guilt  of  such  a  mode  of  destruction  is  less 
than  that  of  assassination  itself,  but  because  the  law  is  un- 
willing to  terrify  its  own  witnesses  by  imposing  on  them  a 
responsibility  so  awful.  Fost.  131.  3  Inst.  48.  4  Bla.  Com. 
197,  n.  4.  Christian's  Ed.  If  a  physician  or  surgeon  give  a 
medicine  to  a  patient,  with  intent  to  cure  him  of  any  disorder 
under  which  he  labours,  which  kills  him,  he  will  not  be  guilty 
of  any  criminal  homicide.  1  Hale,  429.  And  though  it  ha^ 
been  said  that  persons  not  regularly  practising  the  art  of  phy- 
sic will  be  chargeable  with  man  slaughter,  if  they  kill  under 
pretence  of  curing,  the  notion  is  justly  questioned,  and  is 
most  probably  erroneous,  1  Hale,  429.  4  Bla.  Com.  197. 
Hawk.  b.  1.  ch.  32,  s.  62.  Nor  is  it  murder  to  work  on  the 
imagination  so  that  death  ensues,  or  to  call  the  feelings  into 
so  strong  an  exercise  as  to  produce  a  fatal  malady,  diough 
such  acts,  if  not  malicious,  spring  from  a  criminal  thou^t- 
lessness,  1  Hale,  429.  4  Bla.  C.  204.  n.  5.  Christian's  £d. 
And  in  no  case  can  a  man  be  adjudged  guilty  of  homicide, 
unless  the  death  takes  place  within  a  year  and  a  day  after  the 
injury  to  which  it  is  ascribed ;  which  computation  is  made 
inclusive  of  the  day  on  which  the  wrono;  was  committed,  4 
Bla.  Com.  197.  And  if  the  wound  itself  be  not  mortal,  but 
by  improper  applications  becomes  so,  and  terminates  faully, 
and  it  can  be  clearly  shewn  that  thq  medicine  and  not  the 
wound  was  the  cause  of  the  death,  the  party  who  inflicted  the 
latter  will  not  be  criminal,  1  Hale,  428.  But  where  the 
wound  was  adequate  to  produce  death,  it  will  be  no  excuse 
to  shew  that,  had  proper  care  been  taken,  a  recovery  might 
have  been  effected,  1  Hale,  428. 

5.   ne  party  tilled  must  be  a  reasonable  being'^  alive y  and  in 

r*7271   '^^*  king*s  peace.^^And  therefore,  to  take  a  potion  in  order 

to  produce  abortion,  or  to  administer  it  to  a  pregnant  female 

with  the  same  design,  or  to  strike  her  so  tnat  the  child  is 
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killed,  is  not  murder,. at  common  law,  because  it  is  not  in 
rerum  natura,  and  the  circumstance  of  its  death  cannot  be 
ascertained  with  sufficient  precision ;  though  there  seems  to 
be  some  doubt  whether,  it  the' child  be  bom  alive,  and  af- 
terwards die  by  reason  of  the  violence  it  has  received  before 
its  birth,  it  will.be  murder  in.  the  party  who  inflicted  it. 
Hawk.  b.  1.  c.  31.  s.  17,  18.  1  Hale  433.  3  Inst.  50.  Bac. 
Abr.  Murder  and  Homicide  B.  It  is,  however,  certain,  that 
if  a  man  persuade  a  woman  who  is  with  child  to  destroy  her 
offspring  on  its  birth,  and  she  follows  his  advice,  he  is  an  ac- 
cessary' to  murder,  ^ough  the  object  of  his  malice  was  not 
in  being  at  the  time  he  contrived  its  destruction.  1  Hale  433. 
And  now  by  43  G.  III.  c.  58.  s.  1.  it  is  a  capital  offence,  wil- 
fuDy,  maliciously  and  unlawfully,  to  cause  a  woman  to  take 
any  deadly  poison,  or  other  noxious  and  destructive  sub- 
stance or  thm^,  with  intent  to  procure  miscarriage,  she  then 
being  quick  with  child.  By  the  words,  *^  under  the  king's 
peace,''  all  persons,  except  an  alien  enemy  in  the  actual  heat 
of  war,  seem  to  be  included.  And  to  kill  even  an  alien  ene- 
my, except  in  batde,  is  murder,  1  Hale,  433.  And  to  slay 
an  attainted  criminsd,  without  warrant,  is  also  murder,  and 
his  wife  may  support  an  appeal,  1  Hale,  433.  So,  though  a 
savage  idea  once  prevailed,  that  a  party  outlawed  of  felony 
was  "  caput  Inptnum^^  whom  any  one  might  destroy,  it  is  now 
certain  tnat  such  an  officious  interference  is  punishable  capi- 
tally. Co.  Lit.  128.  b.  4.  Bla.  Com.  320,  197.  Sq  it  is  mur^ 
der  to  shoot  a  person  committing  a  misdemeanour,  though 
he  could  not  otherwise  have  been  taken,  4  Bla.  C.  201.  n.  5. 
Christianas  Ed. 

4.  There  must  be  malice  either  express  or  implied.  It  is  this  Y 
circumstance  which  distinguishes  murder  from  every  other 
description  of  homicide,  especially  from  manslaughter,  which 
comes  nearest  to  it  both  m  guilt  and  punishment.  It  is, 
dierefore,  of  great  importance  to  ascertain  in  what  this  ma« 
lice  consists,  which  is  by  no  means  so  simple  an  enquiry,  as, 
at  first  sight,  it  might  appear.  For  the  le^l  sense  ot  this 
term  is  not  confined  to  a  particular  animosity  to  the 
deceased,  but  extends  to  an  evil  design  in  general,  a 
wicked  and  corrupt  motive,  an  intention  to  do  evil,  the 
event  of  which  is  fatal.  Post.  256.  4  Bla.  Com.  198,  199, 
too.  1  £ast,  P.  C.  215.  See  the  legal  signification  of  the 
term  **  malice"  explained,  Gilb.  C.  L.  and  E.  190  to  195. 
This  malice,  which  is  proved  by  external  circumstances  on- 
ly, (Hale,  P.  C.  451.)  is  either  express  or  implied.  The  plain- 
est cases  of  the  former  are  when  a  deliberate  intention  is 
evinced  to  kill  a  particular  individual ;  which  may  be  shewn 
by  former  animosities,  concerted  plots,  or  the  nature  of  the 
act*  itself.  4  Bla.  Com.  199.  Within  this  class  of  cases,  mo- ^^28] 

Crim.  Law.  vol.  hi*  3t 
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dem  duelling  falls ;  where  each  party  comes  with  a  deliberate 
intention  to  take  away  the  life  ot  another^  or  to  lose  his  own, 
though  fireauendy  no  actual  desire  of  revenge  exists,  but 
merely  a  deference  to  the  prejudices  of  the  hi^er  orders  of 
society.  Nor^  where  the  conflict  is  deliberate,  is  it  of  anv 
consequence  what  were  the  merits  of  the  original  quarrel, 
how.great  the  provocation  might  have  been,  or  by  which  p»ar- 
ty  die  challenge  was  sent ;  for  the  subsequent  deliberation 
renders  all  these  circumstances  immaterial,  3  Bulstr.  171, 
(b^  And  the  second  of  the  party  killing  is  equally  implicated 
with  his  principal,  3  East,  581.  And  some  have  supposed 
glso  the  second  of  the  deceased,  since  the  fighting  was  upon 
H  compact ;  though  Lord  Hale  justly  thinks  this  opinion  too 
severe.  1  Hale,  443.  1  East,  P.  C.  242.  4  Bla.  Com.  199. 
See  the  law  of  duelling  fully  stated,  3  East,  581.  But,  iu 
J  II  variety  of  other  cases,  the  implication  of  malice  supplies 
/the  place  of  express  evidence.  The  chief  of  these  are,  when 
im  officer  of  justice  is  killed  in  the  discharge  of  his  duty,  or  a 
private  person  lawfully  interfering  to  prevent  crimes,— where 
death  happens  in  the  prosecution  of  some  unlawful  design,— 
and  when,  in  heat  of  blood;  such  violence  is  used  as  tho 
circumstances  will  not  mitigate  into  a  simple  felonious  homi* 
cide. 

Officers  ofjtutice  are  under  the  special  protection  of  the 
law ;  Post.  308.  And  this  not  only  while  in  the  immediate 
discharge  of  their  duty,  but  in  going  and  returning;  so  that 
if  one  of  them  be  killed  in  proceeding  to  perform  his  duty, 
in  its  actual  exercise,  or  immediately  afterwards,  it  will  be 
murder  in  all  concerned,  and  die  law  will  presume  malice  in 
tfie  highest  degree.  Post.  308-9;  and  this  jprivilege  extends 
not  only  to  officers,  but  all  legally  assisting  them,  and  to 
pivate  individuals,  whenever  they  are  enjoined  to  interfere, 
id.  ibid.  The  extent  of  this  protection  will  be  found  fully 
considered  in  the  second  chapter  of  the  first  volume,  in  die 
consideration  of  what  may  properly  be  done  in  order  to  ar« 
rest  the  offender.  The  only  difficulty  on  ^is  part  of  the 
subject  is,  how  far  a  defect  in  the  process  attempted  to  be  ex« 
ecuted  will  midgate  the  guilt  of  those  who  resist  it.    This 


^^ 


Sh)  The  Ungual^  of  Lord  Coke 
Mr.  Justice  Croker,  in  passini^ 
fKntence,  in  this  case,  on  the  defen- 
dsntf  who  Wftf  the  party  cfaallenged, 
little  Accords  with  the  feehngpi  of  all 
parties,  at  the  present  day,  on  the 
pubject  of  duels.  They  seem  to  ex- 
}iau8t  every  phrase  of  abhorrence  af- 
Ibrded  by  Uie  English  tongue,  and 

Afw  r^fort  to  tkr  i4^tMi  <f  0  ^uid 


fecisti?  i^fifwtorja,  where  more 
damage  doth  come  to  him  which 
doth  overcome  than  to  him  that  is 
vanquished :  his  punishment  is  secret 
inter  pofUem  et  Jbntemf  he  may  find 
mercy;  but  as  to  the  murderer* 
gvid  jecuU  for  him?  The  civil 
sword  of  justice  now  hangs  shaking 
over  your  head ;  Judi^ia  Dei  Mcpe 
9era  sunt  verta,"  2^c, 
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point  will  be  found  so  amply  discussed*'  in  Foster,  310  to  [^7291 
322.  and  1  East,  P.  C.  309  to  335.  that  any  othet  considera*' 
don  of  it  here  is  rendered  needless.  See  also,  ante  1  vol.  44. 
When  death  etisues  in  the  pursuit  of  an  unlayrful  design, 
widiout  any  intention  to  kill,  it  will  be  either  murder  or  man- 
slaughter, as  the  intended  offence  is  felony  or  only  a  misde<* 
meanour.  Fost.  258.  Thus  if  a  man  shoot  at  the  poultry  of 
another  with  intent  merely  to  kill  them,  which  is  only  a  tres« 
pass,  and  slay  a  man  by  accident,  it  will  be  manslaughter  2 
but  if  he  intended  to  steal  them  when  dead,  which  is  felony, 
he  will  be  guilty  of  murder.  Kel.  117.  Fost.  258.  3o  where 
the  party  shoots  at  one  man  and  kills  another^  malice  will  be 
implied  as  to  the  latter ;  and  the  felonious  intent  is  transfer^ 
red,  on  the  same  ground,  where  poison  is  laid  fo  destroy  one 
person  and  is  taken  by  another.  1  Hale,  466.  If  ^  medicine 
be  given  to  a  female  to  procure  abortion,  which  kills  her,  the 
party  administering  it  will  be  guilty  of  her  murder,  1  Hale, 
429.  The  same  rule  also  applies  to  all  confederacies  to  do 
unlawful  acts,  or  to  fesist  the  cotitse  of  justice  ;  for  all  who 
unite  in  such  design,  if  death  ensue  in  die  execution  of  it, 
will  be  murderers,  1  Hale,  442-5.  But  the  killing  must  be  in 
prosecution  of  the  original  intent,  and  not  merely  c<^teral 
to  it ;  so  that  if  several  persons  are  engaged  in  a  smugging 
transaction,  and  on  being  opposed  bv  the  king's  officers,  one 
of  them  fires  and  kills  an  accomphce,  it  will  be  left  to  the 
jury  to  say  whether  the  firing  was  in  furtherance  of  the 
smuggling,  or  proceeded  from  some  individual  malice  against 
the  deceased,  and  on  this  point  the  guilt  or  innocence  of  the 
rest  will  depend.  Kel.  109.  Where  in  the  course  of  an  attempt 
by  persons  armed  to  remove  goods  about  to  be  taken  as  adis^ 
tresa,  one  6f  the  party  engaged  in  it,  unknown,  killed  a  boy 
who  was  standing  near,  but  who  could  not  have  been  an  ob« 
ject  of  general  vengeance,  the  majority  of  the  judges  held  that 
die  affrayers  at  large  were  not  implicated  in  murder,  though 
HoU  and  PoUexsen  thought  otherwise,  and  there  cail  be  no 
doubt,  if  it  had  been  shewn  that  the  blow  was  intended  for 
some  of  those  with  whom  the  contest  was  continued,  that  all 
would  have  been  equally  guilty.  1  East,  P.  C.  258.  1  Leach, 
6.  But  all  the  parties  charged  with  murder  must  be  eithef 
actually  engaged  in  the  unlawful  pursuit  at  the  time,  or  must 
have  been  so  recently  that  no  fresh  provocation  can  reasona^ 
bly  be  supposed  to  have  arisen.  1  Hale,  440,-4,-5.  If  a  wo« 
roan,  in  cotisequence  of  being  ravished,  die,  the  offender  may  ^ 

be  in^cted  for  murder.  1  Leach,  96.  Where,  however,  the 
act  done  is  not  malum  in  se,  but  prohibited,  except  to  per^ 
sons  of  a  certain  description,  as  shooting  at  game,  an  unqua^ 
lified  person  will  not  be  more  ^iltv,  if,  in  shooting,  he 
kills  a  humaft  being,  than  one  who  is  legally  authorized"!^  to    [^$Cf\ 
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Sport ;  in  both,  the  misfortune  will  be  regarded  as  purely  ac^* 
cidental.  1  Hale,  4/5.  Post.  259. 
^  Very  great  niceties  will  be  found  to  have  arisen  in  draw* 
A-  ing  the  line  between  murder  and  manslaughter,  in  cases  of 
sudden  quarrel.  But  here  it  must  be  observed  that  every 
homicide  is,  prim&  facie,  murder,  and  it  will  be  considered 
as  such  until  justified  or  ^excused ;  and^  therefore,  when  this 
,  fact  is  once  established,  it  rests  on  the  defendant  to  make  out 
that  he  is  justified,  excused,  or  his  guilt  reduced  to  man* 
slaughter,  by  some  adequate  provocation.  For  all  killing  is 
taken  to  be  both  felonious  and  malicious,  until  the  contrary  is 
shewn  in  evidence.  Fost.  255. 4  Bla.  Com.  201.  But  where 
death  ensues  evidently  from  heat  of  blood,  on  some  griev- 
ous provocation,  the  law,  indulgent  to  the  weakness  and  in- 
firmity of  our  nature,  reduces  die  offence  to  manslaughter. 
V  The  great  distinction  seems  to  arise  from  the  enc^uiry  whedier 
the  force  or  weapon  used  by  the  prisoner  was  likely  to  pro- 
duce deadi.  Thus,  where  a  park-keeper,  finding  a  boy 
stealing  wood  in  his  master's  ground,  bound  him  to  a  horse's 
tail  and  beat  him,  on  which  the  horse  took  fright  and  dragged 
hifn  on  the  ground  till  he  died.  1  Hale,  454^— where  a  tutor 
stamped  on  the  breast  of  his  scholar,  4  Bla.  Com.  199 — 
where  a  master  struck  his  servant  with  an  iron  bar,  Kel.  64, 
5. — ^they  were  respectively  holden  to  be  murderers.  But 
where  the  instrument  seemed  •  proper  for  correction,  or  for 
punishing  a  violent  insult,  as  wnere  a  father  for  some  heavy 
offence  beat  his  son  with  a  rope,  in  consequence  of  which  he 
died,  1  East,  P.  C.  261. ;  where  a  man  found  a  trespasser  oa 
his  ground,  and  bead  him  till  he  unli&ckily  killed  him,  Fost. 
291.  and  where  a  shepherd,  being  angry  with  his  boy,  threw 
a  stake  at  him  which  lay  near  him  on  the  ground,  and  killed 
him,  1  Leach,  378.  in  notis,  it  was  holden  to  be  manslaughter 
only.  And  this  is  the  ground,  according  to  Foster,  on  which 
Rowley's  case  must  have  been  decided,  where  a  father,  see- 
ing his  son  return,  covered  with  blood,  from  having  been 
beaten  by  another  boy,  took  a  staff,  ran  three  quarters  of  a 
mile,  and  beat  his  son's  adversary  with  it  so  severely  as  to 
occasion  his  death ;  for  this  could  never  have  been  palliated 
on  such  a  slight  provocation,  unless  the  instrument  had  been, 
as  stated  in  some  of  the  reports,  merely  a  small  wand  or 
cudgel.  Fost.  294, 5.  Ld.  Raym.  1498.  It  seems  also,  that 
where  a  woman  threw  a  stool  at  her  daughter  in  law,  on 
some  ground  of  irritation,  and  killed  her,  she  was  only 
guilty  in  this  degree.  1  Leach.  368.  Homicide  is  also 
often  thus  extenuaited  by  the  circumstance  of  a  mutual 
contest  arising  from  the  spur  of  the  occasion,  where  no 
undue  advantage  is  either  sought  or  taken  by  either  of 
the  parties.     See  5  Burr.  2793.  and  cases  dted  1  £ast. 


AGAINST  PRINCIPALS.      PRELIHINART  NOTES.         167 

P.  C.  241    to  246.     And  in  this  case,  it  is  of  no  conse- 
quence* from  whom  the  first  provocation  arises.  1  Hale,  456. 
But  if  one  with  his  sword  drawn  makes  a  pass  at  another 
whose  sword  is  undrawn,  and  a  combat  ensues,  if  the  former 
be  killed,  it  will  only  be  manslaughter  in  the  latter,  but  if 
the  latter  fall,  it  will  be  murder  in  the  former,  for  by  making 
the  pass  before  his  adversary's  sword  was  drawn,  he  evinced  an 
intention  not  to  fight  with,  but  to  destroy  him.  Kel.  61 .  Hawk, 
c.  31«  s.  33,  4.  (c)    And  where  a  man  upon  occasion  of  some 
angry  words  threw  a  botde  at  the  head  of  his  opponent  and 
immediately  drew,  and  when  his  adversary  retunied  the  bot- 
de, stabbed  him  ;  this  was  holden  to  be  murder  in  him,  be- 
cause he  drew  previous  to  the  first  aggression.     Kel.  119.  2 
Ld.  Raym.  1489.  So  if  two  bailiifs  arrest  a  man,  and  he  abuse 
and  threaten  and  strike  them,  and  bring  pistols,  declaring 
that  he  will  not  be  forced  from  his  house,  and  on  high  words 
arising  between  them,  and  on  the  bailiffs  bemg  struck  and 
provoked,  they  fall  on  him  and  kill  him,  they  will  be  guilty  of 
manslaughter  only.     6  Harg.  St.  Tr.  195.    Fost.  292,  3,  4. 
And  where,  on  an  affray  in  a  street,  a  soldier  ran  to  the  com- 
batants, and  in  his  way  a  woman  struck  him  in  the  face  with 
an  iron  patten,  and  drew  a  great  deal  of  blood,  on  which  he 
8trm:k  her  on  die  breast  with  the  pommel  of  his  sword ;  and 
on  her  running  away  immediately  followed  and  stabbed  her  in 
the  back ;  he  was  holden  to  be  guilty  simply  of  felonious  ho* 
micide.     Fost.  292.  see  5  Burr.    2794.     On  a  quarrel  be* 
tween  a  party  of  keel-men  and  soldiers,  one  of  the  latter 
drew  his  sword  to  protect  himself  and  his  comrade  from  the 
assaults  of  the  mob,  and  killed  a  person  dressed  like  one  of 
the  former,  whom  he  mistook  for  one  of  the  keel-men ;  and 
this  was  held  to  be  no  more  than  manslaughter.     Brown's 
case,  1  Leach,  148.     And  where,  after  mutual  provocation, 
the  deceased  and  his  opponent  struggled,  and  in  the  course 
of  the  contest  the  former  received  his  mortal  wounds  from 
a  knife  which  the  latter  had  previously  in  his  hand  in  use, 
though  the  jury  found  the  prisoner  guilty  of  murder,  the 
judges  held  the  conviction  wrong,  and  recommended  him  for 
a  pardon.     1  Leach,  151.     But  in  no  case  will  previous  pro- 
vocation avail,  if  it  was  sought  for  by  the  act  of  the  slayer, 
to  afford  him  a  pretence  for  gratifying  his  own  malice.     Nor 
will  it  alter  the  case,  that  blows  haud  previously  been  given,  if 
they  evidently  left  traces  of  a  deadly  revenge,  which  seeks  an 
opportunity  of  indulging  itself  by  provoking  a  second  con- 
test, to  cover  and  excuse  a  deliberate  attempt  on  the  life  of  its 
object.     1  East,  P.  C.  239,  240. 


(c)  This  is»  •;     course,   at  com-     mad^  by  the   statute   of  stabbxng, 
m«iii     laiw.      For    the    alterations     see  post. 


[♦731] 
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There  are  some  cases  in  which,  though  no  actual  violence 
i*732]  be  offered"^,  the  law  allows-an  excuse  for  the  feelings  excited 
by  an  atrocious  injury.  Thus  if  a  man  find  another  in  the 
act  of  adultery  with  his  wife,  and  kills  him  in  the  first  trans- 
port of  passion,  he  will  be  guilty  of  manslaughter  only ;  but 
if,  after  time  for  reflexion,  he  returns  and  takes  his  revenge, 
the  law  will  regard  it  as  murder.  For  no  man  in  a  civilized 
'  state  has  a  right  to  visit  personal  inj  uries  with  vengeance;  he  is 
bound  to  appeal  to  the  laws  for  redress ;  and  it  is  on  this 
subjugation  of  the  natural  passions  to  the  general  good,  that 
society  itself  depends.  Post.  296.  Whether  a  woman,  who 
f  suddenly  stabs  a  peace  officer  attempting  to  arrest  the  man 
with  whom  she  cohabits  on  an  illegal  warrant,  is  gailty  of 
murder  or  manslaughter,  is  still  doubtful ;  though  if  she  had 
been  his  lawful  wife,  her  oiFence  would  probably  be  softened 
to  the  latter  description.     1  Leach  206. 

On  the  whole,  then,  though  the  application  of  the  rule  nay 
le  attended  with  some  difficulty,  we  may  conclude,  that  if  the 
provocation  be  light — if  the  resentment  be  inadequate  to  its 
cause — ^if  dangerous  instruments  be  used  under  pretence  of  cor^ 
rection,  even  where  correction  is  lawful, — or  be  the  provoca- 
tion what  it  might,  if  time  for  reflection  intervened — if  pre- 
vious malice  can  be  shewn — ^if  there  be  traces  of  deadly  ani" 
mosity,  from  whatever  caus^—the  offence  of  homicide  is  mur* 
der ;  but,  if  the  cause  be  but  sudden  passion  overstepping  its 
bounds,  correction  well  intended  though  too  severe,  a  s»udden 
fury,  blind,  though  fatal,  the  law  reduces  the  crime  to  num^ 
alauffhter. 
If  odes  of       Modes  of  Prosecution.    A  party  guilty  of  homicide  may  be 
prosecu-    proceeded  against  on  the  inquisition  of  the  coroner^  by  appeal 
^^""  or  by  indictment^  of  which  tne  last  is  by  far  the  most  usualf 

as  well  as  the  most  constitutional,  mode  of  prosecution.    As 
to  the  duties  and  powers  of  the  coroner  in  relation  to  violent 
deatfis,  die  reader  may  consult  Com.  Dig.  Coroner,  Bac. 
Abr.  Coroners,  Impey's  Office  of  Coroner,  and  Bum^s,  Wil- 
liams's, and  Dickinson's  Justice,  under  that  title.     If,  after 
the  inquisition,  an  indictment  be  found  for  the  same  offence, 
and  the  defendant  be  acquitted  on  the  one,  he  must  be  ar-^ 
rainged  on  the  other,  though  he  will  be  immediately  discharge 
ed  on  pleading  his  former  acquittal.     2  Hale,  61.     1  SalOk^ 
382.     But  it  IS  now  the  practice  to  try  him  upon  both  pro^ 
ceedings  at  the  same,  time,  by  which  means,  if  he  is  proved 
innoc^t,  a  second  trial  is  avoided.     1  Salk.  382.     The  mode 
of  prosecuting  an  appeal  has  long  been  an  object  rather  of 
curiosity  than  of  use,  though  it  was  greatly  favoured  in  an^ 
cient  times.     Those  who  are  desirous  of  investigating  this 
subject,  which  is  connected  with  many  interesting  features  in 
the  early  history  of  our  legislation,  will  find  it  amply  discuss* 
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ed  in  Hawkins,  b.  2.  c.  23.  and  2  Institutes,  314  to  321.  5 
Burr.*  2793.  but  as  it  is  of  no  practical  utility  at  the  present  r#733l 
day,  it  will  not  require  discussion  here.  We  shall  therefore 
confine  our  attention  to  the  indictment.  This,  it  seems  better, 
if  there  is  any  doubt  as  to  the  degree  of  the  oiFence,  to  frame 
for  wilful  murder,  because  the  charge  may  afterwards  be  mo- 
dified according  to  the  evidence.  And  the  defendant  com- 
mitted on  such  a  charge  may  be  brought  up  by  habeas 
corpus,  when,  if  it  appears  from  the  depositions  that  the  ho- 
micide was  either  justifiable  or  excusable,  he  may  be  admit- 
ted to  bail ;  though  this  is  a  responsibility  which  justices  of 
^e  peace  ought  not  to  incur.  1  East,  P.  C.  340.  So  that, 
he  can  sustain  no  great  inconvenience  from  the  charge  being 
thus  framed,  and  he  has  this  advantage,  that  an  acquittal  of 
murder  will  bar  any  subsequent  prosecution  for  manslaugh- 
ter, because,  on  the  trial,  hsid  the  latter  appeared  in  evidence, 
the  jury  might  have  found  him  guilty  in  this  degree,  4  Cro. 
Rep.  45, 6.  2  Hale,  246*  Fost.  329.  and  see  post.  739,  as  to 
the  verdict  in  murder. 

The  Venue.  By  the  common  law,  if  a  mortal  wound  was  The  in- 
given  in  one  county,  and  the  party  died  in  another,  the  of-  dictment. 
fender  could  not  be  indicted  in  either;  for  a  jury  of  the  last 
could  not  enquire  of  the  wounding  in  the  first,  nor  could  the 
grand  inquest  of  the  former  take  cognizance  of  the  death  in 
die  latter.  Hawk.  b.  2.  c.  25.  s.  36.  and  see  1  vol.  178,  9,  8cc. 
But  by  2  and  3  Edw.  6.  c.  24.  the  venue  is  to  be  laid  in  the 
county  where  the  party  dies.  And  as  the  same  difficulty  ex- 
isted m  the  case  of  accessaries,  who  planned  a  murder  in  one 
SrisdUction  which  was  perpetrated  m  another,  the  43  Geo. 
I.  c.  113.  s.  5.  allows  tne  prosecutor  to  indict  them  in^hich 
of  the  two  he  pleases.  If  the  stroke  be  in  England,  and  the 
death  in  Wales,  the  indictment  should  be  in  &it  latter,  and 
vice  versi.  1  East,  P.  C.  363,  4,  5.  1  Vol.  185.  As  to  the 
rules  which  regulate  the  venue  when  the  offence  is  on  the 
high  seas  or  beyond  the  seas,  or  partly  on  the  sea  and  partly 
on  land,  see  1  Vol.  186  to  189. 

Deecrtption  of  the  deceaiBed^  ^c^ — ^If  the  name  of  the  party 
deceased  be  known,  it  should  be  stated ;  ante  1  vol.  212,  3.  i 
but  there  is  no  occasion  to  state  the  addition,  although,  for 
the  sake  of  distinction,  it  may  sometimes  be  proper.  2  Hale, 
182.  And  if  the  name  of  the  person  killed  cannot  be  ascer-i 
tained,  an  indictment  for  the  murder  ^  of  a  certain  pers<Hi  to 
the  jurors  unknown''  will  be  valid.  2  Hale,  181.  It  is  usual, 
but  not  necessaiy,  to  state  the  deceased  as  ^  in  the  peace  of 
God  and  our  lord  the  king  then  and  there  being,"  but 
this  18  not  requisite,  and,  in  cases  where  he  was  breaking 
the  peace  at  die  time,  would  be  improper.  2  Hale,  186 
Ibwk*  b.  2.  C«  25.  s*  73.  post  751,  n.  (m.)   The  terms  ^^  with 
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P734l   ^ox'cc  3^d  arms^'  are  said  to*  be  unnecessary,  being  so  fully 
implied  in  the  description  of  the  violence  employed,  Hawk. 

b.  2.  c.  23.  s.  85. 

Description  of  the  o^nce.— The  indictment  must  set  forth 
the  means  by  which  the  death  was  effected,  and  a  mere  state* 
ment  that  me  defendant  killed  will  not  suffice.    Hawk.  b.  2. 

c.  23.  s.  84.  An  allegation  of  one  kind  of  death  will  not  be 
supported  by  evidence  of  another  essentially  different,  so  that 
if  It  be  alleged  that  the  murder  was  committed  by  stabbing, 
and  it  be  shewn  to  have  been  by  drowning  or  poisoning,  the 
prisoner  must  be  acquitted,  id.  ibid.  2  Hale,  185.  So  where 
the  manner  of  the  death  is  doubtful,  it  may  be  laid  different* 
ly  in  different  counts,  so  as  to  meet  the  evidence.  2.  Leach, 
569.  But  if  the  particular  species  of  weapon  be  stated,  it 
will  be  no  variance  to  prove  that  another  was  used,  so  that  an 
indictment  for  assaulting  with  a  staff  is  supported  by  evidence 
that  the  violence  was  offered  by  a  stone.  1  East,  F.  C.  341. 
And  an  indictment  for  murder,  occasioned  by  one  descrip- 
tion of  poison,  will  be  supported  in  evidence  by  proof  of  mur- 
der by  a  poison  of  another  description.  3  Campb.  75.  It  is 
usual,  where  the  death  was  occasioned  by  a  blow  from  some 
instrument,  to  state,  that  the  defendant  held  it  in  his  right  or 

.  left  hand,  or  in  both  his  hands ;  and  this  is  said  to  be  essen- 
tial. 2  Hale,  185.  though  Mr.  East  says  he  finds  no  ground 
for  this  particularity.  1  East,  P.  C.  341.  The  price  of  the 
instrument  is  also  usually  stated,  or  else  it  is  averred  that  it 
is  of  no  value,  because  it  is  forfeited  as  a  deodand  to  the 
crown ;  but  this  does  not  appear  to  be  absolutely  requisite. 
,  2  Hale,  185.     Where  the  death  is  occasioned  by  actual  vi- 

olence, the  term  struck^  (formerly  percussit)  shoiild  always  be 
inserted;  for  though  some  doubts  have  been  entertained 
whether  it  is  absolutely  necessary,  itwould.be  very  unsafe 
to  omit  it.  Cro.  Jac.  635.  1  Bulst.  184.  5  Co.  122.  2  Hale, 
184,  6,  /.  Hawk.  b.  2.  c.  23.  s.  82.  Formerly  it  was  said  that 
the  indictment  should  state  percussit  dans,  and  not  percussit 
et  dedit,  the  blow,  because  the  former  is  not  so  certain,  and 
another  stroke  might  be  intended.  1  Ld.  Raym.  145.  When  the 
death  is  occasioned  by  a  wound,  it  should  be  stated  to  have 
been  mortal^  nor  will  the  want  of  this  term  be  supplied  by  the 
allegation  that  the  deceased  died  in  consequence  of  the  inju- 
ries ne  received.  1  Leach,  96.  Kel.  125.  2  Hale,  186.  Re- 
gularly also  the  length  and  depth  of  the  wound  should  be 
shewn,  that  it  may  appear  to  have  been  an  adequate  cause  of 
death ;  but  this  is  not  necessary,  where  a  man  is  shot  or  run 
through  the  body  with  a  bullet  or  sword,  but  it  will  then  suf- 
fice to  say,  that  the  defendant  struck  the  person  killed  in  a 
certain  part  of  the  body,  and  gave  him  there  a  mortal  wound 
[*7'35]  penetrating  in  and  through  the  body,  because*  this  is  evi* 
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dendy  of  such  a  depth  as  to  prove  fatal.  5  Co.  121,  2.  Hawk. 
b.  2.  c.  23.  s.  81.  ace.  1  Ld.  Raym.  145.  cont.  And  where  a 
limb  is  cut  oiF,  it  is  impossible  thus  to  describe  the  injury, 
and  therefore  in  such  a  case  it  cannot  be  requisite,  id.  ibid. 
The  precision  required  where  death  arises  from  a  blow  or 
wound,  is  equally  neeessary  when  is  was  effected  by  any 
other  means.  And  dierefore  where  it  was  alleged  that  the 
defendant  persuaded  the  deceased  to  take  a  poisonous  mix- 
ture under  pretence  that  it  was  medicine,  and  that  he  ^^  nes- 
ciens  prsedictum  potum  cum  veneno  fore  intoxicatum,  sed 
fidem  adhibens  dictae  persuasioni  dicti  C.  D.  recepit  et  bibit,'' 
the  proceedings  were  holden  insufficient,  because  it  is  not  ex* 
pressly  stated  that  he  received  and  drank  the  poison :  nor  was 
the' defect  cured  by  the  words  immediately  following,-—"  per 
quod  idem  A.  B.  immediate  post  receptionem  praedicti  veneni 
per  tres  horas  immediate}  sequentes  languebat  et  obiit,'' 
though  no  stronger  implication  could  have  arisen.  4  Co.  44. 
But  uie  means  of  death  must  be  stated  clearly  and  positively, 
and  then  if  the  death  was  caused  by  a  stroke,  the  indictment 
should  proceed  to  aver  that  the  offender  diereby  gave  to  th^ 
deceased  a  mortal  wound  or  bruise,  of  which  he  died ;  or 
where  by  poison,  after  stating  how  it  was  administered,  that 
the  party  died  of  the  poison  so  taken,  and  the  sickness  that 
arose  from  its  operation.  1  East,  P.  C.  343.  And  therefore, 
where  an  infant  died  in  consequence  of  the  violence  with 
which  a  rape  was  committed  upon  her,  the  indictment  for 
murder  was  held  bad,  because  it  did  not  state  that  a  mortal 
wound  was  given.  1  Leach,  96.  It  seems  to  have  been  sup* 
posed  that  ^is  case  affects  the  position  first  stated,  that  there 
are  instances  in  which  the  extent  of  the  wound  need  not  be 
shewn ;  but  those  rest  on  the  principle  that  the  indictment 
shews,  with  sufficient  clearness,  that  the  injury  was  capable 
of  producing  death,  and  here  nothing  of  the  kind  could  be 
presumed  from  the  facts  stated  on  the  record.  For  the  same 
reason,  where  death  is  caused  bv  a  wound  or  stroke,'it  is  ne- 
cessary to  set  forth  the  part  of  tne  body  to  which  the  violence 
was  applied,  and  therefore,  if  the  indictment  merely  stated  the 
wound  to  be  near  or  about  the  breast,  it  would  be  defective. 
4  Co.  40.  b.  And  it  is  even  said  that  if  the  wound  were  on 
the  arm,  leg,  or  side,  it  must  be  shewn  whedier  it  was  on  the 
right  or  the  left,  or  the  description  will  be  too  uncertain.  Hawk* 
b.  2.  c.  23.  s.  80.  1  East,  P.  C.  342.  though  this  may  be 
doubted,  because  it  would  be  equally  mortal  on  either  ;  nor 
will  an  uncertain^  in  this  respect  be  aided  by  describing 
other  wounds  with  sufficient  precision,  if  there  be  a  general 
conclusion  that  the  death  was  by  reason  of  them  all ;  for  it 
might  have  arisen  chiefly  from  that  which  is  imperfectly  de- 
scribed. Hawk.  b.  2.  c.  23.  s.  80.  But  it  is  sufficient  to*  [*736] 
Crim.  Law.  vol.  hi.  y 
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State  the  wound  to  have  beeti  given  in  the  breast,  the  neck, 
the  stomach,  or  even  the  body.  4  Co.  41.  Cro.  Jac.  95.  5  Co. 
121.  Hawk.  b.  2.  c.  23.  s.  80.  And  if  a  more  uncertain  or 
unintelligible  description  be  added,  it  may  be  rejected  as  sur- 
plusage. 4.  Co.  41.  Hawk.  b.  2.  c.  23.  s.  80. 

It  is  absolutely  necessary  to  state  that  the  party  mudered 
died  of  the  injury  that  he  received ;  and  therefore  it  was  held 
that  an  indictment  setting  forth  the  means  of  strangling,  and 
then  averring  qua  sujffbcatione  obitt^  instead  of  de  qua  suffocQ" 
tioney  was  erroneous.  1  Rol.  Rep.  137.  where  the  death  was 
caused  by  several  poisons,  bruises,  and  wounds,  it  may  either 
be  stated  that  the  death  arose  from  them  all,  or  that  the  de- 
ceased died  of  the  first,  and  would  otherwise  have  died  of  the 
second,  and  that  in  case  he  had  survived  these,  the  third 
would  have  been  fatal.  Hawk.  b.  2.  c.  23.  s.  83.  Where  the 
indictment  is  for  the  murder  of  an  officer,  or  in  any  case 
where  the  circumstances  are  complicated,  it  will  be  unneces- 
sary to  set  out  any  of  the  details ;  but  the  requisites  here 
stated  will  suffice.  Cro.  Jac.  280.  If  more  of  the  special  cir- 
cumstances in  evidence  of  malice,  &c.  be  stated  than  is  neces- 
sary, the  prosecutor  will  not  be  compelled  to  prove  them,  but 
they  may  be  rejected  as  surplusage.  9  Co.  62. 

The  time  both  of  the  stroke  and  death  should  be  stated  on 
the  record,  the  former,  because  the  escheat  and  forfeiture  of 
lands  relate  to  it,  the  latter,  in  order  that  it  may  appear  that 
the  death  took  place  within  a  year  and  a  day  after  the  mortal 
injury  was  received.  2  Hale,  179.  Cro.  £liz.  739.  2  Inst 
318.  1  vol.  222.  This  may  be  done  by  stating,  according  to 
the  fact,  either  that  he  died  instantly  of  the  wound,  or  that  he 
languished  to  a  day  specified,  and  then  died.  1  East,  P.  C. 
344.  If  either  fact  occurred  in  the  night,  it  should  be  so 
stated,  though  this  would  not  be  material  in  an  indictment, 
whatever  it  might  in  an  appeal.  It  is  not  sufficient  to  lay  the 
offence  between  two  specified  days,  or  about  a  certain  day,  or 
on  a  Saint's  day,  of  wnich  there  are  two  of  the  same  name, 
without  an  addition  to  distinguish  them.  Hawk.  b.  2.  c.  23. 
s.  8.  An  impossible  day,  as  me  thir^-first  day  of  June,  will 
vitiate,  and  leave  the  proceedings  as  if  no  time  had  been  stat- 
ed. Moor,  555.  When  the  indictment  states  that  the  prison- 
er on  a  certain  day  assaulted  the  deceased,  it  will  not  be 
sufficient  to  proceed  with  averring  that  he  feloniously  struck 
him,  without  introducing  ^'  then  and  there'*  between  the  as- 
assault  and  the  blow.  For  although  these  words  would  be 
supplied  by  the  natural  construction  of  the  sentence,  and 
would  be  sufficient  in  civil  actions  and  in  indictments  for 
common  batteries,  a  greater  certain^  is  here  required,  be- 
[*7371  cause  the  mortal  stroke  is  so  much  higher  an  ofience*  than 
what  is  implied  in  assaulting.  Dyer,  69,  a*  2  Hale,  80,  Hawk. 
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b.  2.  c.  23.  s.  88.  In  drawing  the  conclusion  that  so  the  de-* 
fendant  murdered,  8cc.  if  time  be  again  expressed,  repugnan- 
cy should  be  carefully  avoided.  For  if  the  injury  was  on  one 
day  and  the  death  on  another,  and  the  indictment  concludes 
that  so  the  prisoner  murdered,  &c«  on  the  former^  it  will  be 
bad,  because  the  felony  is  committed  when  the  death  occurs^ 
and  not  wben  the  cause  of  the  death  arises.  4  Co.  42.  Hawk, 
b.  2.  c.  23.  s.  88.  But  if  the  latter  day  be  stated,  no  objec- 
tion can  be  taken,  though  it  is  said  to  be  the  best  way  to  say 
generally,  that  so  the  defendant  murdered,  &c.  without  any 
repetition  of  time.  Id.  ibid.  Notwithstanding  these  niceties 
respecting  the  statement  of  the  day,  a  variance  in  evidence 
from  that  laid  is  immaterial.  2  Inst.  318.  see  ante  1  vol.  224« 
and  books  there  cited.  But  then,  if  any  forfeiture  occurs,  the 
jury  must  specially  find  the  day  on  which  the  oiFence  was  com- 
mitted. 2  Hale  179. 

Place  as  well  as  time  must  be  stated  to  the  allegation  both 
of  die  injury  and  the  death,  in  order  that  it  may  appear  that 
the  charge  is  cognizable  by  the  tribunal  before  which  it  is 

{^referred.  Cro.  Eliz.  738.  2  Hale  180.  And  where  the  of" 
ence  is  begun  in  one  county  and  completed  in  another,  and 
the  trial  had  in  the  latter  by  virtue  of  2  and  3  £dw.  VI.  c. 
24.  the  stroke  ought  to  be  alleged  in  the  county  where  it  was 
actually  given.  Hawk.  b.  2.  c«  23.  s.  92«  1  East,  P.  C.  343. 

But  not  only  must  all  the  circumstances  of  the  offence  ht 
thus  precisely  stated,  certain  terms  of  art  must  be  employed, 
or  the  indictment  will  still  be  defective.  The  teiva  fehniot^ly 
is  indispensable  here  as  in  all  other  felonies.  Cro.  Eliz.  193. 
The  offence  must  also  be  stated  to  have  been  committed  with 
"  malice  aforethought^^  which  we  have  seen  enter  so  mate« 
rially  into  the  definition  of  the  oflence,  and  which  it  is  abso- 
lutely necessary  to  aver.  2  Hale,  187.  nor  do  the  words  ^^  fe- 
loniously murdered,"  aid  the  omission.  Dyer,  99.  pi.  63. 
The  indictment  must  also,  after  staUng  the  circumstances, 
draw  the  conclusion  that  so  the  prisoner,  the  defendant,  felo- 
niously, &c.  did  kill  and  murder^  the  last  word  being  an  arti- 
ficial term,  which  it  is  requisite  to  use.  Id.  ibid.  Dyer  261. 
a.  If  either  of  these  averments  be  omitted,  the  defendant  can 
be  found  guilty  of  manslaughter  only,  and,  indeed,  the  indict* 
ment  for  diis  offence  diifers  only  from  one  of  murder  in  this 
omission,  id.  ibid.  1  East,  P.  C.  345,6.  But  it  is  not  neces- 
sary to  repeat  the  words  ^  feloniously,  suid  of  malice  afore- 
Aought,"  to  every  allegation  ;  for  if  thcjassault  be  stated  to 
have  been  thus  made,  and  the  indictment  proceed  to  aver 
that  the  defendant  then  and  there  struck,  &c.  it  will  be  good 
widiout  repeating  them,  because  the  acts  are  suflBciendy*  [*7S8] 
connected.  4  Co.  41,  b.  Dyer  69,  a.  Godb.  65,  6.  And 
where,  in  an  indictment  fpr  poisoning,  it  was  alleged  that 
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the  prisoner  did  wilfully,  feloniously,  and  of  Kis  malice  afore* 
thought,  mix  poison  with  other  mgredients,  in  order  that 
they  might  be  eaten  by  the  deceased,  it  was  held  that  there 
was  no  occasion  to  add  these  words  to  the  allegation  of  the 
delivery  of  the  poison.  1  East,  P.  C.  346.  The  other  circum* 
stances,  and  the  conclusion  of  the  indictment,  do  not  differ 
from  those  to  be  observed  in  other  capital  felonies.    See 

1  vol.  c.  5. 

Finding  of  Finding  of  Grand  yi/ry .— It  has  been  slid  that  if  the  grand 
Grand  Ju-  jury  consider  the  crime  to  be  manslaughter  only,  they  may 
^y*  strike  out  the  words  "  maliciously,"  **  of  malice  aforethought 

and  the  conclusion  charging  murder,  and  then  to  find  a  true 
bill  of  the  charge  so  amended.  2  Hale,  162.  Bac.  Abr.  Indict* 
ment,  D.  1  East,  P.  C.  347.  But  this  seems  very  question- 
able ;  and  it  is  certain,  that  if,  without  alteration,  they  were 
to  indorse  the  indictment "  billa  vera  for  manslaughter,"  the 
finding  would  be  invalid,  and  might  be  quashed  on  motion* 

2  Rol.  Rep.  52.  3  Bulst.  206.  1  Rol.  Rep.  407,  8  Cowp.  325. 
And,  in  such  case,  it  is  clearly  the  better  course  to  prefer  a 
bill  for  manslaughter,  which  the  jury  may  immediately  find* 
2  Hale,  162.  Bac.  Abr.  Indictment  A.  And  though  die  in* 
dictment  may  charge  one  with  murder,  and  the  other  with 
manslaughter  only,  yet  if  both  are  accused  in  the  higher  de- 
gree, the  grand  inquest  should  return  their  finding  against 
one  for  the  capital,  and  the  other  for  the  inferior  offence ;  but 
in  such  case  the  bill  will  be  good  against  the  former,  and  nu- 
gatory as  to  the  latter,  3  Bulst.  306.  It  is  indeed  said,  that 
wherever  the  fact  of  homicide  is  clear,  the  jury  should  find 
the  bill  for  murder,  in  order  to  prevent  the  defendant  from 
being  harassed  with  any  fresh  accusation ;  for  if  they  throw 
out  die  bill,  he  may  be  again  indicted,  which  can  never  take 
place  after  an  open  acquittal.    Cowp.  325.  Hawk.  b.  2.  c. 

Th«  evi-  The  evidence, — ^It  is  said  to  be  a  good  general  rule,  that  n6 
dence.  man  should  be  found  guilty  of  murder,  unless  the  body  of 
the  deceased  is  found ;  because  instances  have  arisen  of 
persons  being  executed  for  murdering  others,  who  have  af- 
terwards been  found  to  be  alive.  2  Hale  290.  ante  1  vol.  563. 
But  this  rule  must  be  taken  rather  as  a  caution  than  as  a 
maxim  to  be  universally  observed ;  for  it  would  be  easy,  in 
many  cases,  so  to  conceal  a  body  as  to  prevent  it  from  being 
discovered.  Indeed,  in  a  case  of  supposed  drowning  in  the 
sea,  an  objection  founded  on  this  rule  was  holden  tmfound- 
ed.  2  Leach,  569.  And  presumptive  evidence  must  often 
be  admitted  where  the  cnme  is  necessarily  secret.  Some- 
times indeed  it  is  better  than  the  direct  testimony  of  wit- 
r#739i  nesses,*  because  they  may  be  influenced  to  commit  per- 
jury from  motives  of  revenge,  but  it  is  scarcely  possible  so  to 
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influence  circumstances,  as  to  make  them  fix  a  conviction, 
that  a  particular  individual  is  guilty.  Where  the  charge  is 
for  murder  of  an  officer  in  the  attempt  to  execute  a  ca.  sa., 
fi.  fa..  See.  it  will  he  sufficient  to  produce  the  writ  and  war- 
rant, without  shewing  the  judgment  of  the  previous  proceed- 
ings. Fost.  311.  One  class  of  evidence,  which  is  most  fre-> 
auently  adduced  in  case  of  murder — ^the  dying  declaration  of 
the  party  killed — we  have  fully  considered  already.  See  an- 
te 1  vol.  568,  9.  We  have  seen  that  it  is  not  necessaiy  to 
prove  in  evidence,  the  precise  day  or  place  laid  in  the  incuct- 
ment — ^but  it  will  suffice  if  the  time  of  the  death  be  shown  to 
be  within  a  year  and  a  day  of  the  stroke,  and  the  place  of  the 
death  be  shown  to  be  within  the  Jurisdiction  of  the  court,  be- 
fore which  the  accusation  is  pre&rred,  ante  1  vol.  222,  3,  to 
200—225. 

The  verdict, — If  upon  the  trial  of  an  indictment  for  mur-  The  vei^ 
der,  the  prisoner  appear  to  the  jury  to  be  guilty  of  man-  ^^'  , 
slaughter,  they  may  find  him  guilty  of  the  latter  offence.  2 
Hale,  302.  Where  the  killing  be  proved,  but  the  circum- 
stances show  it  to  have  been  a  misfortune,  or  to  have  arisen 
in  self-defence,  they  anciendy  found  the  special  matter,  and 
left  the  court  to  judge  of  its  effect ;  who,  it  is  said,  might 
g^ve  judgment  for  manslaughter,  or  even  murder,  though  the^ 
jury  concluded  et  sic  per  infortunium^  or  sic  se  de/endendo.  2 
Hale,  302.  And  even  if  the  court  agreed  with  the  jury  as 
to  the  innocence  of  the  party  accused,  the  verdict  was  re- 
corded, and  his  goods  forfeited.  Id.  ibid.  But  it  was  long 
ago  the  practice,  in  cases  of  infancy  and  insanity,  for  the  ju- 
ry,  under  the  direction  of  the  court,  to  find  a  verdict  of  ac- 
quittal. 2  Hale  303.  Fost.  279.  And  Mr.  Justice  Foster  ably 
Contends  for  the  legality  of  die  practice  of  finding  general 
verdicts  of  not  guilty,  in  every  case  where  the  mind  is  free 
from  crime,  and  the  defendant  has  been  merely  the  unfortu- 
nate instrument  of  another's  destruction.  Fost.  271  to  289. 
He  thinks,  however,  that  there  are  sbme  cases  in  which  the 
party  has  been  guilty  of  neglect,  where  the  judge  may  pro- 
perly direct  a  special  finding,  and  so  compel  him  to  sue  out 
his  pardon  under  the  statute  of  Gloucester,  c.  9.  which  by 
that  statute  he  is  entitled  to  receive.  All  his  personal  pro- 
perty will,  in  this  case,  be  forfeited,  unless  the  king,  in  whom 
It  is  vested,  thinks  proper  to  restore  it.  Fost.  289.  Where 
the  jury  doubt  whether  the  facts  proved  amount  in  law  to 
murder,  diey  find  a  special  verdict,  in  uriiich  die  facts  are 
stated  as  proved,  and  the  inference  is  left  to  thejudges ;  who 
may  give  judgment  of  death,  if  they  think  the  ofltence  is  mur* 
der,  &Ottgh  malice*  is  not  stated  in  terms,  nor  the  killing  [#740] 
found  to  be  felonious.  9  Co.  69.  Palm  548. 


176  iNDtCTMEVTS  FOR 

The  sen-  Sentence  and  punishment. — Clergy  is  taken  away  in  all 
piSSflh-"^  cases  of  murder  and  petit  treason,  rrom  accessaries  before  as 
ment.  well  as  principals,  and  lands  and  goods  are  forfeited^  and  the 
forfeiture  relates  both  to  the  stroke  or  other  cause  of  the 
death.  1  East,  P.  C.  215.  For  the  mode  by  which  murder 
was  ousted  of  clergy,  see  ante,  1  vol.  678.  and  all  points  re* 
specting  the  sentence,  the  interval  between  it  and  die  execu^ 
tion,  with  the  mode  of  the  latter,  will  be  found  in  1  vol.  704. 
The  forfeiture  is  governed  by  the  same  rules  which  operate 
in  all  other  felonies.  See  1  voL  Index,  title  Forfeiture. 


INDICTMENTS  FOR   MURDER  AT  COMMON 
LAW,  AGAINST  AIDERS  AND  ACCESSARIES. 

f^r41]  Aiders*  and  accessaries. — ^The  law  as  to  what  constitutes 
principals  in  the  second  degree,  and  accessaries  before  and 
after  die  fact,  has  already  been  fully  considered  in  the  first 
Volume,  see  1  voL  256  to  267*  and  the  mode  of  charging 
them  in  an  indictment  will  be  found  in  1  vol.  269,  272, 
3,  4.  It  seems  almost  anomalous  in  law,  that  where  several 
are  present  at  a  murder,  though  one  only  gave  the  mortal 
blow,  it  may  be  charged  as  the  act  of  all ;  or  if  one  be  parti- 
cularly accused,  it  will  be  no  variance  to  shew  that  tiie  stroke 
proceeded  from  another.  1  Hale,  437,  8.  Dougl.  207  n.  8« 
ante  1  vol.  259,  260.  If  several  be  indicted  for  murder,  and 
the  jury  find  a  special  verdict,  it  is  necessary,  in  order  to  affect 
principals  in  the  second  degree,  eitiier  to  state  tiiat  they  were 
actually  present  in  direct  terms,  or  to  shew  some  acts  done 
by  them,  from  which  prescence  can  be  necessarily  inferred— or 
to  allege  tiuit  they  were  of  the  same  party,  in  the  same  pur- 
suit, and  under  the  same  engagements,  with  the  person  by 
whom  the  crime  was  actually  committed.  Dougl.  207. 


PETIT  TREASON. 

The  of.  The  ^^nce.*— Petit  Treason  is  only  an  aggravated  descrip- 

^^^\^^  tion  of  murder*  Poster  107,  324,  336.  AU  that  is  requisite 
I  '  ^J  to  constitute  die  latter  offence  is  equallv  necessary  to  com- 
plete the  former ;  and  it  differs  only  in  the  relations  subsist- 
ing between  the  parties,  and  the  obedience  which  is  broken 
by  the  offender.  The  instances  in  which  it  can  be  committed 
were  reduced  to  three,  by  25  Edw.  III.  st.  5.  c.  2.  tiiough  at 
common  law  they  were  more  numerous.  These  are  by  a  servant 
killing  his  master,  a  wife  her  husband,  and  an  ecclesiastical 
person,  either  secular  or  regular,  his  superior.  A  servant  who 
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kills  his  master  after  he  has  left  him,  on  malice  conceived 
before,  will  be  guilty  in  this  degree.     Hale,  380.  3  Inst.  20. 
Under  the  term  master^  the  master's  wife  is  held  to  be  includ- 
ed. Id.  ibid.     A  child,  in  murdering  either  of  his  parents,  can 
only  be  guilty  of  petit  treason  as  a  servant^  in  which  capacity, 
if  he  receive  wages  from  them,  or  sustenance  in  return  for  his 
labour,  his  crime  will  receive  this  deeper  colouring.  Id.  ibid. 
A  wife,  though  divorced  a  mens&  et  toro,  may  be  guilty  of 
petit  treason  in  killing  her  husband,  lor  the  vinculum  matri-^ 
monii  still  subsists.  1  Hale  381.    Nor  can  a  woman  whom  a 
man  may  have  married,  having  a  former  wife  living,  commit 
petit  treason  by  murdering  him,  unless  indeed  she  were  his 
servant.     1.  Hale  381.     A  husband  who  kills  his  wife  is  not 
thus  guilty,  because  no  obedience  is  broken,  which  is  the 
foundation  on  which  this  aggravation  of  murder  rests.     A 
clergyman  may  commit  this  offence  by  the  murder  of  the  bi« 
shop  who  ordained  him,  of  him  in  whose  diocese  his  benefice 
lies,  or  of  the  metropolitan  of  such  sufiragan  diocesan  or  bishop. 
1  Hale  381,  4.     Bla.  Com.  203.     To  constitute  this  offence, 
there  must  be  such  malice  express  or  implied  as  would  make 
the  killing  amount  to  murder,  had  no  peculiar  relation  sub- 
sisted ;  so  that  if  on  an  indictment  of  petit  treason  against  a 
servant  for  the  death  of  his  master,  it  appear  to  have  been 
done  on  a  sudden  provocation,  or  in  the  heat  of  passion,  he 
may  be  found  guilty  of  manslaughter  only.     1  Hale  378. 
There  may  be  accessaries  to  this  crime  both  before  and  after 
the  fact  as  to  any  other  felony.    Thus,  if  a  servant  murder 
his  master  by  the  procurement  of  the  wife,  he  is  a  prin- 
cipal traitor,  and  she  an  accessary  to  the  treason,     ^ut  if  the 
wife  had  incited*  a  stranger  to  the  same  deed,  she  could  be    [*743] 
implicated  only  in  murder,  because  the  guilt  of  the  accessary 
can  never  be  of  a  higher  kind  than  that  of  a  principal.     1 
Hale  379.    If,  however,  the  stranger  had  committed  the  mur- 
der, not  only  by  her  advice  but  in  her  presence,  so  as  to  make  , 
her  a  principal  in  the  second  degree,  sne  would  be  guilty  of 
treason,  and  he  of  murder  only.     1  East,  P.  C.  358.     And  if 
a  servant  and  indifferent  person  conspire  to  rob  the  master  of 
the  former,  and  in  the  prosecution  ot  this  design  the  master 
be  killed  in  the  presence  of  the  servant,  he  may  be  indicted  for 
petit  treason.     Id.  ibid.    And  the  same  rule  will  apply  if  the 
servant  or  wife,  intending  to  kill  a  stran^r,  kiU,  the  one  the 
master,  and  the  other  the  husband  by  accident.     1  Hale  380. 
These  principles  apply  also  mutatis  mutandis  to  a  clerg}anan 
in  relation  to  his  superior. 

The  indtctmeiit, — As  all  petit  treason  includes  murder,  it  Tlie  in- 
is  contended  by  Lord  Hale,  and  Mr.  Justice  Foster,  that  a  dic^*"*- 
person  guilty  of  the  former  may  be  indicted  for  the  latter. 
1  Hale,  378,  Post  325,  8,    But  Foster  thinks  it  advisable, 
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where  the  prisoner  is  indicted  for  murder,  and  the  evidence 
seems  to  prove  him  criminal  in  the  higher  degretj  to  quash 
the  indictment  and  prefer  another,  because  the  judgment  is 
different,  and  the  prisoner  is  entitled  to  thirty-five  peremptory 
challenges.  Fost.  327.  and  see  the  case   of  Swan  and  Jef- 
fereys.  Fost.  104.     And  if  through  a  mistake  on  the  part  of 
the  prosecutor,  the  prisoner  should  be  indicted  for  a  common 
murder,  and  the  evidence  should  shew  that  it  is  petit  ueason, 
it  will  not  be  advisable  to  direct  the  jury  to  find  a  verdict  of 
not  guilty,  in  order  to  prefer  another  indictment,  lest  the  de- 
fendant should  plead  the  acquittal,  biit  the  jury  may  be  dis* 
charged  of  the  mdictment  for  murder,  and  another  preferred 
for  treason.    Fost.  328.     At  all  events,  there  is  no  doubt 
that  a  defendant,  if  tried  for  petit  treason,  may  be  found 
guilty  of  murder,  if  the  indictment  be  properly  framed  ;  and 
this  not  only  where  the  proof  of  the  relationship  fails,  on 
which  the  aggravation  depends,  but  where  the  fact  itself^ 
though  satisfactorily  proved  by  circumstantial  evidence,  is 
not  supported  by  the  testimony  of  two  credible  witnesses. 
1  Leacn  457.    Fost*  328.     Two  persons  implicated  in  the 
same  crime,  but  one  as  a  traitor  and  the  other  as  a  murderer 
only,  may  be  joined  in  the  same  indictment,  which  if  it  con* 
elude,  that  bom  of  xhtm  feloniously^  traitorously^  and  of  their 
malice  aforethought^  did  kill  and  murder  the  deceased^  will  be 
good  for  both,  reddendo  singula  singulis.  Fosti  329.     But  if 
they  insist  on  their  right  to  challenge,  they  must  be  tried  se- 
parately, as,  in  petit  treason,  the  defendant  is  entitled  to 
tfairty-nve,  and,  in  murder,  to  only  twenty  peremptory  chal- 
ienges.  Fost.  106.     The  indictment  for  petit  treason  should 
[#744]    contain*  all  the  requisites  of  one  for  murder,  and  must,  in  ad- 
dition, charge  the  offence  to  have  been  traitorously  commit- 
ted. 1  East,  P.  C.  346.     A  former  acquittal  of  petit  treason 
18  a  good  bar  to  an  indictment  of  murder  in  respect  to  the 
same  killing,  though  it  seems  doubtful  whether  an  acquittal 
of  murder  is  a  sufficient  bar  to  an  indictment  of  petit  trea- 
son :  because,  on  the  trial  for  petit  treason,  the  defendant 
might  certainly  be  found  guiltv  of  murder,  if  die  latter  crime 
were  supported  in  evidence,  but  it  is  not  so  certain  that,  if 
the  proof  amounted  to  treason,  on  a  charge  of  murder,  any 
conviction  could  ensue. 
The  evi-         The  evidence. — ^By  the  1  Edw.  VI.  c.   12.  s.  22.  and  5  and 
dence.       6  Edw.  VI.  c.  11.  s.   12.  to  convict  a  man  of  either  high  or 
petit  treason,  two  witnesses  in  open  court  or  a  voluntaryv 
confession  are  made  requisite.     These  statutes  were  indeed 
supposed  to  be  repealed  by  1  and  2  Ph.  and  M.  c.  10.  which 
directed  all  prosecutions  for  treason  to  be  conducted  accord- 
.  iug  to  the  course  of  the  common  law,  though  the  intention  of 
that  act  was,  no  doubt,  rather  to  extend  than  diminish  the 

I 


PETIT  TREASON.   PRELIMINARY  NOTES.      1T9 

privileges  of  the  party  indicted.  At  the  present  day,  how- 
ever, it  is  certain  that  two  witnesses  are  required  to  convict 
on  every  indictment  for.  petit  treason.  1  Leach  457.  though 
where  mese  cannot  be  procured,  we  have  seen  that  the  de* 
fendant  may  be  convicted  of  murder.  Radboume's  case. 
Leach  363.  ante  743.  In  order  to  substantiate  the  relation*- 
ship  between  husband  and  wife,  on  an  indictment  against  the 
latter  for  petit  treason,  it  is  not  necessary  to  prove  uie  actual 
marriage  either  by  producing  a  copy  of  die  register,  or  by  the 
testimony  of  some  one  present  at  its  celebration ;  but  it  will 
be  sufficient  to  shew  cohabitation,  and  the  language  of  both 
pardes  respecting  each  other.  1  East,  P.  C.  377. 

TTie  sentencc^-^Petit  treason  vras  first  ousted  of  clergy,  by  The  teth 
23  Hen.  VIII.  c.  1.  to  those  who  were  convicted  by  verdict  ten«e« 
and  confession  ;  and  by  25  Hen.  VIII.  c.  3.  to  those  who 
stood  mute,  chsillenged  peremptorily  more  that  35,  or  re- 
fused to  answer.  These  acts  were  rendered  perpetual  by  32 
Hen.  VIII.  c.  3.  repealed  by  1  Edw.  VI.  c.  12.  and,  it  is 
said,  revived  by  5  and  6  Edw.  VI.  though  the  latter  seems 
not  quite  certain,  see  11  Co.  29.  But  the  surest  ground  on 
which  clergy  is  taken  away,  is  under  the  words  ^  wilful  mur- 
der," in  1  £dw.  VI.  since  we  have  seen  that  it  is  only  an 
aggravated  kind  of  murder,  and  subject,  in  a  great  degree,  to 
the  same  rules.  Post.  330.  1  Hale  340.  And  it  is  under 
these  words  only,  that  clergymen  are  excluded  from  the  be- 
nefit of  their  order,  since  &eir  privileges  are  expressly  ex- 
cepted in  all  previous  provisions.  Accessaries  before  the 
fact,  as  they  were  not  named,  so  neither  were  they  affected, 
till  4  and  5  Ph.  and  M.  placed  them  on  a  footing  with  princi- 
pals. The  judgment  against  men  has  always  been,  ^^  that 
thev  be  drawn  to  the  place  of  execution,  and  there  hanged;'' 
ana  women  who  were  formerly  burned,  as  in  other  kinds  of 
treason,  now  receive  the  same  sentence.  30  Geo.  IL  48.  The 
additional  severities  introduced  by  25  Geo.  II.  c.  37.  for  the 
punishment  of  murder  have  been  holden  to  apphr  also  to 
petit  treason,  and  therefore,  in  every  case,  they  now  form  part 
of  the  sentence.  Post.  107.  For  a  statement  pf  these  regu» 
lations,  see  1  vol.  704, 5. 
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MURDER  ON  THE  STATUTE  OF  STABBING. 

1  Jac.  I.  c.  8. 

T^eof-  The  offence, — ^The  1  Jac.  I.  c.  8  was  enacted  at  a  critical 

Usate,  period,  and  intended  to  remedy  an  immediate  evil.  It'  is 
[*746]  siJd  to  have  been  directed  against  a  number  of  persons,  who 
adopted  a  method  of  deadly  revenge  by  wearing  short  dag- 
gers under  their  clothes,  which  they  were  prepared  to  use  on 
slight  provocations,  and  those  frequently  sought  for  by  them- 
selves! Post.  298.  Its  particular  object  is  thus  stated  in  the 
prean^ble,  which  may  serve  to  direct  us  in  its  construction  d 
^  To  the  end,  that  stabbing  and  iLilling  men  on  the  sud- 
den done  and  committed  by  many  inhumane  and  wicked  per- 
sons, in  the  time  of  their  rage,  drunkenness,  hidden  dis- 
pleasure, or  other  passion  of  mind,  may  henceforth  be  re- 
strained dirough  fear  of  due  punishment  to  be  inflicted  on 
such  cruel  and  bloody  malefactors,  who  heretofore  have  been 
emboldened  by  presuming  on  the  benefit  of  clergy,"  after 
which  it  proceeds  to  enact,  ^  that  every  person  which  shall 
stab  or  thrust  any  person  that  hath  not  then  any  weapon 
drawn,  or  diat  hath  not  then  first  stricken  the  par^  which 
shall  so  stab  or  thrust,  so  that  the  person  so  stabbed  or 
thrust  shall  thereof  die  within  the  space  of  six  months  then 
next  fioUowing,  although  it  cannot  be  proved  that  the  same 
was  done  of  malice  aforethought,  yet  tne  party  so  offending 
shall  be  excluded  from  the  benefit  of  his  clergy,  and  suibr 
death  as  in  case  of  wilful  murder."  This  enactment  is  fol- 
lowed by  a  proviso,  that  it  shall  not  extend  to  any  killing  ee 
deferukndoy  uy  misfortune,  or  in  other  manner  than  albresud ; 
nor  to  manslaughter,  in  a  bona  fide  attempt  to  preserve  the 
peace ;  nor  to  death,  happening  in  chastisement  or  correc- 
tion of  a  child  Gf  servant  when  death  was  not  intended,  (d) 
This  act  was  originally  but  temporary,  but  by  IT  Car.  I.  c.4. 
it  is  with  other  statutes  continued  till  some  nuther  provision 
be  made  respecting  it ;  and  as  this  has  never  been  done,  it  is 
in  full  force  at  present.  It  seems^  however,  to  be  the  better 
opinion,  that  it  is  merely  declaratory  of  the  common  law, 
passed  to  prevent  the  too  indiscriminate  compassion  of  juries, 
[#747]  who  admitted  that*  to  be  an  alleviation  of  homicide  which 
still  left  it  murder  in  law.  Kel.  SS.  1  Hale  456.  Fost.  298. 
And,  indeed,  it  seems  exeeedinriy  difficult  to  discover  what 
this  act  has  rendered  capital  which  was  not  soon  general 


(d)  This  last  proviso  is  very  sin-  already  that  wherever  a  deadly  in- 
l^ular;  for  it  is  difficult  to  conceive  struhient  is  used  to  correct,  and 
m  what  way  stabbing  could  occur  in  death  ensues,  it  is  murder  at  coin- 
lawful  correcttonj  and  we  have  seen  monlaw,  ante  730. 
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principles ;  for  surely  it  follows  from  the  cases  already  con* 
sidered^  that  where  one  man  stabs  another,  who  has  drawn 
no  weapon  to  oppose  him,  neither  in  self-defence,  nor  in  8up« 
port  of  public  justice,  it  i^  prima  facie  murder.  The  statute 
indeed  dispenses  with  the  proof  of  express  malice,  but  this, 
we  have  seen,  is  never  requisite.  At  all  events,  the  con* 
struction  of  this  act  has  rendered  it  almost  nugatory,  if  ever 
it  appeared  severe.  Thus  the  case  of  a  husband  who  takes 
another  in  the  act  of  adultery  with  his  wife  has  been  holden 
not  to  be  within  it.  1  Hale  486.  Sir  Tho.  Raym.  213.  So 
where  an  officer  entered  violently  and  abrupdy  into  a  gentle* 
man's  chamber  early  in  the  morning  to  arrest  him,  without 
telling  him  his  errand,  or  using  any  words  of  arrest,  and  the 
party  ignorant  of  his  official  capacity,  on  die  first  surprise 
took  down  a  sword  that  hung  near  andfstabbed  him,  it  was 
ruled  manslaughter  only,  though  the  indictment  was  framed 
on  the  statute.  1  Hale  [470.  Post.  298.  And  where  any  blow 
has  been  struck  by  the  deceased,  the  act  will  not  aggravate 
the  offence,  though  the  first  assault  proceeded  from  the  de« 
fendant.  Sir  W.  Jones  340.  (e)  Nor  will  the  act  affect  cases 
of  justifiable  homicide,  though  within  its  letter.  For  where 
a  man  was  beset  by  thieves  m  his  house,  who  neither  strike 
him  nor  have  any  weapon  drawn,  and  he  stabs  one  of  them, 
he  is  not  within  the  act.  Fost.  298.  And  if  on  a  false  alarm 
of  thieves,  the  master  of  the  house  killed  one  of  his  family 
by  mistake,  who  had  concealed  himself  in  a  closet,  tfiis  was 
only  holden  to  be  homicide  by  misfortune.  Cro.  Car.  538. 

With  respect  to  what  offences  come  within  the  words  of 
die  statute,  it  has  been  laid  down,  that  shooting  with  any 
}md  of  fire  arms,  or  thrusting  from  a  staff  or  other  blunt 
weapon,  is  intended  by  the  terms  ^  stab  or  thrust,"  1  Hale 
470.  And  this  rule  will  extend  to  shooting  with  a  bow  or 
sling,  or  using  any  instrument  to  produce  death  by  incision, 
in  the  hand  of  the  party  at  the  instant  of  discharging  it,  but 
not  to  throwing  any  kind  of  missile  instruments  or  substan* 
ces  from  the  hand  itself,  so  that  no  weapon  remains  in  it  at 
the  time  the  stroke  is  g^ven,  Fost.  300.  A  stroke  with  a  ham- 
mer is  not  stabbing  widiin  the  intent  of  the  statute.  Sir  W. 
Jones  432.  Kel.  131.  The  person  stabbed  must  also,  to 
bring  the  case  within  the  act,  have  no  weapon  then  drawn, 
nor  have  first  stricken.  A  common  cudgel  or  other  instru- 
ment fit  for  defence  or  annoyance  it^  holden  to  be  a  weapon  [*748] 
drawn  within  this  exception,  though  not  a  small  wana  or 
cane  which  could  do  no  serious  injury.  1  Hale  470.  And  a' 
sword  within  its  scabbard  could  scarcely  bn  thus  described. 
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(e)  This  case  is  questioned  by  Lord  Holt,  Skin.  669. 
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and  yet,,  as  Mr.  Justice  Foster  observes,  there  are  some 
swords  still  remaining  which  probably  have  not  been  drcnvn 
since  the  revolution,  as  well  fitted  for  attack  or  defence  as  an 
ordinary  cudgel.  Fost.  301.  Whether  the  word  then  in  this 
part  of  uie  act  is  to  be  confined  to  the  instant  of  the  stab,  or 
extended  to  the  whole  of  the  combat,  seems  still  to  be  unde- 
termined, and  it  is  a  question  on  which  the  judges  have  been 
equally»divided,  and  it  seems  almost  equally  doubtful  whether 
the  term  ^^  first  stricken,'^  means  gave  the  first  blow,  or  had 
struck  at  all  previous  to  the  stabbing.  Sir  W.  Jones  340. 
Skin.  668,  ante  747.  Certain  it  is,  that  in  no  case  is  any  aider, 
ibettoror  accessary  ousted  of  clergy  by  this  provision,  for 
as  they  are  not  named  in  the  act,  the  law  will  tiever  presume 
they  were  intended.  1  Hale  468,  9  Alleyn  44.  1  Ld.  Raym. 
141.  ante  1  vol.260.  And  it  seems  that  in  indictments  on 
this  act,  the  main  question  is,  after  all,  whether  the  defend* 
ant  be  guilty  of  murder  at  common  law,  or  to  what  degree 
is  the  killing  reduced  by  the  circumstances  by  which  it  was 
preceded  Fost.  301,  2.  The  enactments  in  the  43  Geo.  III. 
c.  5.  as  to  stabbing,  &c.  with  intent  to  murder,  &c.  will  hereaf- 
ter be  considered. 
The  in-  The  indictment -"^It  is  siud  to  have  been  the  former  prac« 

dictment.  ^j^e  to  prefer  two  indictments,  one  for  murder  at  common 
law,  and  the  other  for  manslaughter  under  the  statute,  that  if 
the  defendant  were  acquitted  •n  the  former,  he  might  be  tried 
on  the  latter  :  but,  as  we  have  seen  nearly  the  same  evidence 
would  be  required  to  support  both,  it  is  not  now  the  course 
to  rely  on  more  than  one  of  them.  1  Hale  468.  Fost.  299. 
The  indictment  under  the  statute  must  precisely  follow  its 
language,  and  must  state,  that  the  prisoner  did  with  a  sword, 
&c.  9tah  the  deceased,  he  having  no  weapon  drawn^  nor  hav^ 
*  ing  struck  Jirat^  or  he  can  only  be  found  giulty  of  common 
manslaughter,  and  must  be  admitted  to  his  clergy.  2  Hale  1 70. 
It  seems  also  that  it  is  necessary  to  state,  that  the  deceased 
died  within  six  months  after  he  received  the  injury,  or,  at  all 
events,  ,that  must  appear  on  the  face  of  the  proceedings.  1 
East,  P.  C.  347, 8.  As,  under  this  act,  clergy  is  taken  away 
only  from  the  individual  actually  stabbing,  the  fact  must  be 
laid  truly,  and  not  as  in  murder  at  common  law  indiscrimi- 
nately as  the  stroke  of  all,  or  indifferently  as  that  of  either, 
ante  1  vol.  260.  And  therefore,  if  one  be  indicted  for  stab- 
bing, and  two  others  for  aiding  and  abetting,  and  it  be  prov- 
ed mat  one  of  the  latter  gave  Uie  stroke,  all  must  be  admitted 
to  clergy,  though  they  may  be  found  guilty  of  manslaughter, 
f*7491  ^^  ^^  two*  abettors  might  have  been,  liad  the  indictment 
*•  J  been  correct  as  to  the  principal.  The  indictment  usually  con- 
cludes, contrary  to  the  form  of  the  statute ;  but  this  is  unne- 
c^sary,  as  np  new  offence  is  created  and  only  an  old  privi- 
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kge  is  taken  away  1 .  Hale  468,  9.  ante  1  vol.  290.  Where 
it  IS  found  that  the  prisoner  has  been  guilty  of  manslaughter 
at  common  law  only,  these  words  may  be  i  rejected  as  sur- 
plusage. 


MURDER  OF  ILLEGITIMATE  CHILDREN. 

The  offence^  &?c. — ^Until  lately  an  anomalous  rule  of  evi-  The  of- 
dence  existed  respecting  the  murder  of  ille^timate  children.  ^V^Zl^ 
By  the  21  Jac.  1.  c.  27,  it  is  enacted,  that  if  any  woman  be  L  '  ^  J 
delivered  of  a  child,  which  if  bom  alive  should  by  law  be  a 
bastard,  and  endeavour  privately  to  conceal  its  death,  the 
mother  should  be  deemed  to  have  murdered  it,  unless  she 
could  prove  that  it  was  bom  dead  by  the  testimony  of 
one  witness.  It  is  unnecessary  to  enter  on  the  construc- 
tions of  this  statute,  because  it  is  repealed  by  43  Geo.  III.  c. 
58,  which  enacts,  ^^  that  the  trials  of  women  charged  with  the 
murder  of  an  issue  of  their  bodies,  male  or  female,  which,  be- 
ing bora  alive,  would  by  law  be  bastard,  shall  proceed  and 
be  governed  by  the  like  rules  of  evidence  and  presumption, 
as  are  by  law  allowed  in  respect  of  other  trials  of  murder, 
provided  that  it  shall  be  lawful  for  the  jury,  by  whose  ver-  , 
diet  any  prisoner  charged  with  such  murder  shall  be  acquit- 
ted, to  find,  if  it  so  appear  in  evidence,  that  she  did,  by  se- 
cret burying  or  otherwise,  endeavour  to  conceal  the  birth 
thereof;  and  thereupon  it  shall  be  lawful  for  the  court  to  commit 
such  prisoner  to  the  common  gaol,  or  house  of  correction,  for 
any  time  not  exceeding  two  years."  It  has  been  holden  that 
the  liberty  given  to  the  jury  by  the  last  clause  of  this  act  to 
find  the  defendant  guilty,  applies  not  onlv  to  case  where  she  is 
indicied^  but  where  she  is  tried  on  the  inquisition  of  the  co- 
roner, 2  Leach  1095.     3  Campb.  371. 
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MEANS. 

Essex,  to  wit,  (A  the  jurors  for  our  lord  the  king  upon  OeneifJi 
their  oath  present,  tnat  A.  B.  late  of  — ,  in  the  parish  of  ^^"' 

,  in  the  county  of  ■  ,  labourer  (  ff)  not  having  the  m^n^  ^^ 

■  conclusion 

of  ftiiin- 
(e)  See  form  Cro.  C.  C.  8th  Ed.     £dw.  VI.  c.  24,  anjte  733.  and  ante  ^ctment 

272.  4  Bla.  Com.  Append.  II.  Co.  1  vol.  179.                                            fy^  um^ . 

£nt.  354.  b.  355.  a.  355.  b.  (j^)  As  to  the  name  and  addition  ^j^f,  rg\ 

(/)  The  venue  is  to  be  hud  where  of  the  defendant,  see  1  vol.  202'  (o     '  '   ^ 

the  de»th  occurred,    gpc  3  aad  3  217,  and  ante  2  vol.  1, 2^  3. 
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fear  of  Crod  before  his  eyes,  but  being  moved  and  seduced 
[  [*Y51]   by  the  instigation  of  the  devil,*  (h)  on  the  —  day  of  — — , 

(i)  in  the 3rear  of  the  reign  of  our  sovereign  lord  George 

the  third,  by  the  grace  of  God,  of  the  united  king^dom  of 
Great  Britain  and  Ireland,  king,  defender  of  the  faith,  with 
force  and  arms,  {i)  at  the  parish  aforesaid,  in  the  county  afore- 
said, in  and  upon  one  E.  F.,  (/)  in  the  peace  of  God  and  our 
said  lord  the  kine  then  and  there  being,  (m)  feloniously,  (n) 
wilfully  and  of  his  malice  aforethought  (o)  did  make  an  as- 
sault, and  that,*  &c.  [here  state  the  means  and  manner  of  the 
Idlling^  and  the  consequent  deathy  according'  to  thefacts^  as  in 
the  succeeding  precedents ^  and  the  general  principles  affecting 
which  statement  are  considered  ante  734,  5,  6,  and  then  con^ 
elude  thus.]  And  so  {p)  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say,  that  the  said  A.  B.,  him  the  said  E.  F.  i& 
the  manner  and  by  the  means  (or  **  in  manner  and  form^^) 
aforesaid,  (y)  (or  in  the  conclusion  of  a  second  or  subsequent 
'  count,  "  last  aforesaid^^^)  feloniously,  (r)  wilfully,  and  of  his 
malice  aforethought,  {s)  did  kill  and  murder,  {t)  against  the 
peace  of  our  said  lord  me  king,  his  crown  and  dignity. 

[Commencement*  as  ante  750,  to  the  asterisk.]  And  that 
the  said  C.  D.  a  certain  pistol  of  the  value  of  five  shillings. 


[*752] 
By  shoot- 
ing with 
A  pistol  in 
the  belly, 
of  which 
&e  party 
immedi- 
ately died. 


(A)  These  words  are  usually  in- 
serted in  in^ctments  for  murder,  but 
they  do  not  appear  to  be  requisite. 
Burn  J.  Indictment  IX.  6  East,  472, 
3, 4.  ante  1  vol.  245. 

(•)  A  day  must  be  sUted  when  the 
aaaauit  was  made,  though  variance 
from  the  real  time  is  immaterial, 
ante  736.  and  1  vol.  222.  224. 

(h)  These  words  are  unnecessary 
aa  the  force  is  implied  from  the  na- 
ture cf  the  offence.  Hawk.  B.  2.  c. 
23.  s.  85.  id:  c.  25.  s.  90, 1  2  Hale, 
187,  ante  733,  4.  and  ante  1vol.  240, 
1. 

(/)  How  to  describe  the  party 
killed,  see  ante  733.  and  ante  1  vol. 
211,  &c. 

(m)  This  allegation  is  unneces- 
sary, and  if  the  party  deceased  were 
breaking  the  peace  the  averment 
would  be  improper,  4  Co.  41.  b.  1. 
East  P.  C.  S45.  2  Hale,  186.  ante 
733. 

(n)  This  word  must  be  inserted, 
as  in  case  of  other  felonies,  Cro. 
Eliz.  193. 

(o)  This  aUegadon  is  absolutely 
necessary  in  a  charge  of  murder  : 
where  manslaughter  only  is  meant, 
they  are  omitted,  1  Hale  187,  ante 
737. 


(p)  As  to  the  necesrity  for  this 
statement,  though  of  a  seeming  coa- 
cluuon  from  the  premises,  see  ante 
737.  and  ante  1  vol.  232.  243. 

{q)  Same  precedent,  allege  time 
and  place,  as  **then  and  there,  fe- 
loniously, &c."  see  Hand.  Prac.422. 
but  this  is  unnecessary,  and  it  seems 
better  to  omit  these  words,  ante  736^ 
7.Hawk.  b.  2.C.  23.S.  88. 

(r)  The  term  «« f^otdvuMlf*  is  es- 
sential, supra,  note  n. 

(«)  The  omission  of  the  words 
'ffflo&'ce  afirethtmghty**  will  render 
the  indictment  merely  aprosecutioa 
for  manslaug^er,  ante  737.  and  ante 
1  vol.  243.  2.  Hale,  187. 

(<)  The  term  «*miir«fcr**  is  essen- 
tial to  an  indictment  for  murder, 
and  if  omitted,  the  prosecution  will 
be  merelyfor  manslattghter,ante  737.. 
and  ante  1  vol.  243.  2  Hale  187. 
Dyer  261.  a. 

(u)  This  precedent  is  from  Hand. 
Prac.421,  and  see  10  Harg,  St.  Tr. 
139.  See  a  similar  precedent  char- 
ging the  bullet  as  «<  penetrating  the 
brain,*'  Imp.  Off,  Cor.  App.  476..  1 
Leach  360.  and  post.  756.  Shooting 
with  a  gun,  9  Harg.  St,  Tr.  315.  1 
Leach  360. 388  post.  Shooting  witk 
s|»stol  6  Harg.St  Tr.  195. 10  Harg. 
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(pr)  then  and  Aere  chax^;ed  with  gunpowder  and  one  leaden 
bullet,  which  said  pistol  he  the  said  C.  D.  in  his  right  hand 
then  and  there  had  and  held,  (y)  then  and  there  {z)  feloni- 
ously, wilfully,  and  of  his  malice  aforethought,  {a)  did  dis- 
charge and  shoot  off,  to,  against,  and  upon  the  said  A.  B.  ; 
and  that  the  said  C.  D.  widi  the  leaden  bullet  aforesaid,  out  ^ 
of  the  pistol  afores^d,  then  and  there,  by  the  force  of  the 
gunpowder  aforess^d,  by  the  said  C.  D.  discharged  and  shot 
off  as  aforesaid,  then  and  there  feloniously,  wilfully,  and  of 
his  malice  aforethought,  did  strike,  (&)  penetrate  and  wound  ^ 

the  said  A.  B.  in  and  upon  the  right  side  of  the  belly  of  him 
the  said  A.  B.  near  the  right  hip  (c)  of  him  the  said  A.  B. 
giving  to  him  the  said  A.  B.  then  and  there  with  the  leaden 
bullet  aforesaid,  so  as  aforesaid  discluirged  and  shot  out  of 
the  pistol  aforesaid,  by  force  of  the  gunpowder  aforesaid,  « 
by  the  said  CD.  in  and  upon  the  right  side  of  the  belly  of 
him  the  said  A.  B.  near  the  said  right  hip  of  him  the  said  A. 

B.  one  mortal  wound  {d)  of  the  depth  of  four  inches  and  of 
the  breadth  of  half  an  inch,  (e)  of  which  said  mortal  wound 
he  the  said  A.  B.  then  and  there  instantly  died ;  {/)  and  so, 
&c.  [conclusion  as  ante  751.] 

[Commencement*  as  ante  750  to  *.]  And  that  he  the  ssud    [*753] 

C.  D.  a  certain  pistol  of  the  value  of  two  shillings,  then  and  ^^^^' 
diere  being  chargedwith  gun  powder  and  a  leaden  bullet,  which  ^^,„^ 
pistol  he  3ie  said  C.  D.  in  ms  right  hand  then  and  there  had  der|by 
and  held  at,  against,  and  upon  him  the  said  A.  B.  then  and  shooting: 
there  feloniously,  wilfully  and  of  his  malice  aforethought^  Jjj*^  *P**' 
did  discharge  and  shoot  off;  and  that  he  the  said.C.  D.  widi  ^  paKy^ 

^  did  not 

St.  Tr.  139.  For  shooting^  a  consta-         (e)  As  to  the  description  of  the  <^e  imme' 

ble  in  execution  of  office  Uke  the  part  where  the  wound  or  blow  was  diately. 

above,  only  adding^  after  tl&e  word  given,  see  ante  734, 5. 2  Hale,  185.    (s) 
-«^**«he  the  said  GL,  then         ^^  xhis  should  be  averred,   1 

M^  Uiere  being  a  ^ppstoble  of  the  ^c^^^  gg  ^el.  125.  2  Hale  186. 


of  &c.  and  in  the  due  ex  ««     ,        .       ,   ,      .     -  - 

eution  of  his  office,**  wWch  may  be         (0  The  length  and  depth  of  the 

onimited  in  a  2d  count,  1  Leach,  wound  must  be  shown,  m  order  that 

SIS^  it  may  appear  adequate  to  the  pro- 

(x)  This,  though  usual,  does  not  duction  of  death,  5Co.  121, 2. 2  Hale 

seem  requisite,  2  Hale  135.  186.  Hawk.  B.  2.  c.  23.  s.  81.    See 


fy)  TJSiis  is  said  to  be  essential,  2  exception  to  this  rule,  ante  734,  5. 
Hake.  185 :  but  it  has  been  observ-         ( /»)  it  must  always  be  stated  that 

ed  that  tiierc  is  no  reason  for  such  he  died  of  the  hijury,  2  Hale,  186. 1 

an  averment,  1  East,  P.  C.  341.  ante  Rol.  Rep.  137,  ante  736.  and  time 

734.  must  be  stated  to  the  death  as  well 

(z)  Time  must  here  be  stated  a-  as  the  stroke  which  is  here  sufficient- 
gain.  Dyer,  69.  a.  2  Hale,  180.  Hawk,  ly  stated  by  the  word  « instantly," 
B.  2.  c.  23.  s.  88.  1  East  P.  C.  344.  2  Hale  186. 

^  '.     .      iTj  ^        iv     J    iw  CTinstthe  EariotFerren,  on  which 

w*j»  be  uwerted  wh«re  the  de.A  g"  ^^  connoted.  10  H^.  St.  Tr. 

*SS£'7o5:*1'"c^.m.tS.  ^O^be^.aeethcwhole'^thepro. 
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the  leaden  bullet  aforesud,  by  force  of  the  guhpowder  sSore- 
said,  out  of  the  said  pistol  by  him  the  saidC.  D.  so  as  afore* 
said  discharged  and  shot  off,  him  the  said  A.  B.  in  an  upon 
the  left  side  of  the  said  A.  B.  a  little  under  the  lowest  tib  of 
the  said  A.  B.  then  and  there  feloniously,  wilfully  and  of  bis 
malice  aforethought,  did  etrilce  and  wound,  givinir  to  the 
aaid  A.  B.  then  and  there,  with  the  leaden  bullet  aforesaid,, 
out  of  the  said  pistol  so  as  aforesaid  discharged  and  shot  off, 
in  and  upon  the  said  left  side,  a  litde  under  the  lowest  rib  of' 
the  said  A.  B.  one  mortal  wound,  of  the  breadth  of  one  inch 
and  depth  of  four  inches,  of  which  said  mortal  wound  the 
said  A.  B.  on  and  from  the  said,  &C.  until,  &c.  st  Stc.  afore- 
said, did  languish,  and  languishing  did  live,  on  which  siud, 
&c.  about  the  hour  of  nine  o  o'clock  in  the  morning,  he  the 
said  A.  B.at,  &c.  aforesaid,  of  the  mortal  wound  aforesaid, 
died,  (A)  And  so,  &c.  [a*  ante  751.]" 
Apimt  Admiralty  of  England,  {i) — The  jurors  for  our  lord  the 

wveral,^     kingupon  their  oath  present,  that  W.  P.  late  of,  &c.  J.  £. 
•«  ^  J    Ute  o^  &c.  H.  V.  late  of,  &c.  G.  C.  late  of,  Stc.  Ifive  others 
m^e  fint  'if  ^^^  ^'  ad<&tion^  and  divers  other  evil  disposed  persons 
deRTce,      (whose  names  to  the  jurors  aforesaid  are  asyet  unknown)  not 
«nd  tl»e     having  the  fear  of  God  before  their  eyes,  but  being  moved 
^mud  and  seduced  by  the  instigation  ofthe  devil,  on,  &:c.  with  force 
abetton,     and  arms,  iipon  the  high  sea,  within*  the  jurisdiction  of  the 
fbr  ihoot-  admiralty  of  England,  about  the  distance  of  half  a  mile  from 
|"B*"        Chri stc hurch  harbour  in  the  county  of  Southampton,  in  and 
p^^„       upon  W.  A.  then  and  there  being  in  the  peace  of  God  and 
who  died    OUT  said  lord  the  king,  feloniously,  wilfully  and  of  their  nu^ 
witbin  the  ji^^e  aforethought,  did  make  an  assault,  and  that  the  said  W. 
?^J[V^    P.  a  certain  gun,  ofthe  value  of  five  shillings,  then  and  there 
tion.  (i)     charged  with  gunpowder  and  one  leaden  bullet,  which  gun 
[•Ki]    he  the  swdW.  P.  m  both  hia  hands  then  and  there  had  and 
held,  then  and  there  feloniously,  wilfully  and  of  his  malice 
aforethought,  did  shoot  off  and  discharge  to,  agrunst  and  up- 
on him  the  said  W.  A.  and  that  the  said  W.  P.  with  the  lead- 
en bullet  aforesaid,  out  of  the  gun  aforesaid,  then  and  there 

.  (A)  This  IB  the  proper  mode  of  «nd  the  piincip*!  murdeTer  acquit' 
l^eicription  when  time  intervene!  ted,  and  the  conviction  wu  held  Ti- 
ctifocn  the  itToke  and  dentil,  lee  lid.  The  imUctment  charged  the 
°nie  736,7.  wound  as  "in  and  upon  the  right 
(i)  From  Cm.  C.  C.  7tli  Ed.  707.  aide  of  the  head  of  the  dcceaied, 
S  iie  die  case  reported,  1  Leach.  388.  near  Ui  rig'ht  temple." 
vikence  it  appean  one  ofthe  priso^  (Jb)  Ab  the  venue  must  be  laid 
n<rswaa  convicted  and  eiecuied.  where  the  death  happened,  wid  not 
f^iie  another  agsinit  principals,  in  where  the  cause  ofthe  death  arose, 
li\  and  Snd  degree,  indictment  a-  the  oiTendeTS  were  held  to  be  prO' 
giOnrt  Reason  and  Tr»nter,  6  Harg.  perly  triable  at  the  Admiralty  Ses- 
tet. Tr.  19J.  See  the  indictment  uons.  1  Leach  388.  As  to  the 
a):aiii«t  Taylor  and  Shaw,  1  Leach  Jurisdiction  ofthe  Court  of  Admi- 
MO.  post.  756.  on  which  the  peiaon  nlty.  See  1  vol.  151.  to  156. 
chared  as  abettor,  was  found  guilty 


BY  VIOLENT  M£ANS.     SHOOTING.  IBT 

bv  force  of  the  gunpowder  aforesaid,  by  die  said  W.  P.  shot, 
discharged  and  sent  forth  as  aforesaid,  then  and  there  felon- 
iously, wilfully  and  of  his  malice  aforethought  did  strike, 
penetrate  and  wound  the  said  W.  A.  in  and  upon  the  right 
side  of  the  belly  of  him  the  said  W.  A.  giving  to  him  the 
said  W.  A.  then  and  there  with  the  leaden  bullet  aforesaid, 
9o  as  aforesaid  by  him  the  said  W.  P.  shot,  discharged  and 
sent  forth  out  of  the  gun  aforesaid,  by  force  of  die  gpunpow^ 
der  aforesaid,  in  and  upon  the  said  right  side  of  the  beUy  of 
him  die  said  W.  A.  one  mortal  wound  of  the  depth  of  four 
inches,  and  of  the  breadth  of  half  an  inch,  of  which  said 
mortal  wound  he  the  said  W.  A.  from  the  said,  &c.  until,. &c. 
upon  the  high  sea  afor'esaid,  within  the  jurisdiction  afore-* 
said,  did  languish,  and  languisluiM;'  did  live,  on*  which  said, 
&c.  upon  the  high  sea  aforesaid,  within  the  jurisdiction  afore^ 
said,  he  the  said  W.  A.  of  the  mortal  wound  aforesaid  died ; 
and  diat  the  said  J.  £.,  H.  V^  G.  C.  &c.  [the  names  of  the 
other five^  and  the  said  other  persons  (whose  names  to  the 
jurors  aforesaid  are  as  yet  unknown)  at  the  dme  of  commit- 
ting the  felony  and  murder  aforesaid,  then  and  there  upon 
the  high  sea  aforesaid,  within  the  jurisdicdon  aforesiud,  fe- 
Icmiously,  wilfully  and  of  their  malice  aforethought,  were 
present,  aiding,  helping,  abetting,  comfoiting,  assisting  and 
maintaining  the  said  W.  P.  to  kill  and  murder  the  said  W. 
A.  in  manner  and  form  aforesaid :  (/)  and  so  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  say,  that  the  said  W.  P., 
J.  E.,  See.  [aa  before]  and  the  said  other  persons  (whose 
names  tothe  jujx)rs  afcn^said  are  as  yet  unknown)  then  and 
there  upon  the  high  sea  aforesaid,  within  the  jurisdiction*  \^7SS'\ 
aforesaid,  feloniously,  wilfully  and  of  their  malice  afore- 
diought,  in  manner  and  form  aforesaid,  did  kill  and  murder 
the  said  W.  A.  against  the  peace  of  our  ssud  lord  the  king, 
his  crown  and  dignity. 
Middlesex,  to  wit.  (0)  \T%e  aasauHwas  statedjointly  by  the  A^^nsta 

principal 
second  degree,  and  an  accessary  before  the  hsX  to  a  murder»  by  shooting  in  the  first 
with  a  pistol ;  where  the  murder  was  committed  in  one  county,  and  the  ao-  and  ia  the 
Geaaary  procured  in  another,  (n) 

(0  These  prisoners  being  princi-  (n)  See  form 9.  Co.  116.  Bum./. 

pals  in  the  first  degree,  the  mortal  Accessary.  This  was  the  indictment 

stroke   mieht   hare   been  laid  aa  against  Lord  Sanchar  and  his  agents^ 

fiven  by  them  all,  or  indifferently  on  which  he  was  convicted  and  ez- 

y  any  one  of  them;  and  if  it  ap*  ecuted,  see  9  Co.  117.  where  see 

peared  that  any  one  had  fired,  in  a  fuU  account  of  the  proceedings, 

ue  presence,  and  by  the  incitement  See  the  law  of  accessaries  how  to 

of  the  others,  the  indictment  would  proceed  against  them,  1  vol.  261  to 

have  been  supported.  3  T.  R.  105.  275. 

1   Leach  359.  n.  a.  Fost  351.  425.  (0)  The  venue  by  2  and  3  Ed.  6. 

Hawk.b.  2.  c.  23.  s.  7^.  2  Hale  344.  c.  24.  when  a  party  is  accessary  in 

See  the  Law  as  to  principals  in  the  one  county  and  the  guilt  is  perpe- 

second  degree  at  large,  1  vol.  256.  trated  in  aaothcTi  may  be  bid  ia 

to  262.  either. 

Crim.  Law.  vol.  ni.  a  a 
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principal  in  the  first  and  in  the  second  degree  as  ante  750.] 
And  the  aforesaid  R.  C.  with  a  certain  gun  called  a  pistol,  oi 
the  value  of  five  shillings,  then  and  there  charged  with  gun- 
powder and  one  leaden  bullet,  which  gun  the  said  R.  C.  in 
lus  right  hand  then  and  there  had  and  held  in  and  upon  the 
aforesaid  J.  T.  then  and  there  feloniously,  voluntarily,  and  of 
his  malice  aforethought,  did  shoot  off  and  discharge,  and  the 
aforesaid  R.  C.  with  the  leaden  bullet  aforesaid,  from  the  gun 
aforesaid,  then  and  there  sent  out,  the  aforesaid  J-  T.  in  and 
upon  the  left  part  of  the  breast  of  him  the  said  J.  T.  then  and 
there  feloniously  struck,  giving  to  the  said  J.  T.  then  and 
there  with  the  leaden  bullet  as  aforesaid,  near  the  left  pap  of 
him  the  said  J.  T.  one  mortal  wound  of  the  breadth  of  half  an 
inch  and  depth  of  five  inches,  of  which  mortal  wound  the 
aforesaid  J.  T.  at,  Sec.  aforesaid,  {p)  instantly  died ;  and  that 
J.  I.  feloniously  and  of  his  forethought  malice,  then  and  diere 
was  present,  aiding,  assisting,  abetting,  comforting,  and  main- 
taining the  foresaid  R.  C.  to  do  and  commit  the  felony  and 
murder  aforesaid,  in  form  aforesaid  ;    {q)  and  so  the  afore- 
said R.  C.  and  J.  C.  I.  the  aforesaid  J.  T.  at,  &c.  aforesaid, 
in  manner  and  form  aforesaid,  feloniously,  voluntarily,  and 
of  their  forethought  malice,  killed  and  murdered,  against  the 

Eeace,  &c.     And  that  one  R.  C.  late  of,  &c.  esquire,  not 
aving  God  before  his  eyes,  but  being  seduced  by  the  insti- 
gation of  the  devil,  before  the  felony  and  murder  aforesaidi 
by  the  aforessud  R.  C.  and  J.  T.  in  manner  and  form  afore- 
said done  and  committed,  that  is  to  say,  on,  &c.  the  aforesaid 
R.  C.  at  the  aforesaid  parish  of  St.  Margaret,  in  Westmin- 
ster aforesaid,  in  the  county  of  Middlesex  aforesaid,  to  do 
and  commit  the  felony  and  murder  aforesaid,  in  manner  and 
.    form  aforesaid,  maliciously,  feloniously,  volimtarily,  and  of 
his  forethought  malice,  did  atir  up,  move,*  abet,  counsel,  and 
procure,  (r)  against  the  peace]  ot  the  said  lord  the  king  that 
[*756]   ^ow  is,  his  crown  and  dignity. 
For  mur-        [Commencement  as  ante  750.  to  the*— cAot^ti^  the  assault 
der  by       as  made  by  both  defendants.']  And  that  the  swd  J.  T.  a  cer- 
^|J|?JjJ^'    tain  gun  called  a  carbine  of  the  value  of  ten  pounds,  then  and 
two  as  a     there   charged  with  gunpowder  and  a  leaden  bullet,  which 

principal  ______ 

in  the  first  / 

decree,  iP)  Though  the    venue    is   laid  fact  of  clergy,   which  are   "coin- 

And  the  o-  where  the  accessary  proceeds,  &c.  mand,  hire,  and  maintain,''  but  this 

theras  be- the  murder  must  be  Isud  in  the  true  is  not   absolutely  requisite.   And. 

ing  pre-      county.  3  Inst.  49.  195. 

sent,  aid-    ^    (s')  See  how  to  charge  principals         (t)  This   was  the  indictment  a- 

ing  and  as-  in  2nd  degree  last  precedent,  and  1  gainst  Taylor  and  Shaw,  on  which 

sisting.  (•)  vol.  256  to  262.  the  latter  was  convicted,  but  the 

(r)  It  seems  advisable  to  ibUow  former  acquitted.   The  judges  held 

the  words  of  4  and  5  Ph.  and  M.  c.  4.  the  conviction  valid,  but  Shaw  re- 

which  ousts  accessaries  before  the  ceived  a  pardon.  1  Leach  360. 
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said  gun  he  the  said  J.  T.  in  both  his  hands  then  and  there 
had  and  held  at  and  against  the  said  S.  G.  then  and  there  fe- 
loniously, wilfully,  and  of  his  malice  aforethought,  did  shoot 
off  and  discharge,  and  that  the  said  J.  T.  with  the  leaden 
bullet  aforesaid,  by  means  of  shooting  off  and  discharging 
the  said  gun  so  loaded,  to,  at,  and  against  the  said  S.  G.  as 
aforessdd,  did  then  and  there  feloniously,  wilfully,  and  of  his 
malice  aforethought,  strike,  penetrate,  and  wound  the  said  S. 
G.  in  and  upon  the  right  side  of  the  head  of  him  the  said  S. 
G.  near  his  right  temple,  giving  to  him  the  said  S.  G.  then 
and  there  with  the  leaden  bullet  aforesaid,  by  means  of  shoot- 
ing off  and  discharging  the  said  gun  so  loaded,  to,  at,  and 
against  the  said  S.  G.  and  by  such  striking,  penetrating,  and 
wounding  the  said  S.  G.  as  aforesaid,  one  mortal  wound  in 
and  through  the  head  of  him  the  said  S.  G.  of  which  said 
mortal  wound  the  said  S.  G.  did  then  and  there  instantly 
die;  and  that  the  said  A.  S.  then  and  there  feloniously,  wil- 
fully, and  of  his  malice  aforethought,  was  present,  aiding^ 
helping,  abetting,  comforting,  assisting,  and  maintaining  the 
said  J.  T.  in  the  felony  and  murder  aforesaid,  in  manner  and 
form  aforesaid^  to  do  and  commit;  and  so,  &c.  [as  ante  751  j 
stating'  that  both  defendants  murdered^  ^c] 


.*% 


r 


INDICTMENTS  FOR  MURDER  BY  STABBING 

AND  CUTTING. 

[Commencement  as  ante  750,  to  the  asterisk.]     And  that  Indict- 
the  said  P.  H.  with  a  certain  drawn  sword  made  of  iron  and  ^aent  at 
steely  of*  the  value  of  five  shillings,  which  he  the  said  P.  H.  ^^^^ 
in  his  right  hand  then  and  there  had  and  held,  him  the  said  murder  by 
5.  C.  in  and  upon  the  left  side  of  the  belly  of  him  the  said  S.  stabbing 
C.  then  and  tnere  feloniously,  wilfully,  and  of  his  malice  ^«  de- 
aforediought,  did  strike,  thrust,  sub,  and  penetrate,  ^ving  ^^, 
unto  the  said  S.  C.  then  and  there,  with  the  sword  drawn  as  sword  in 
aforesaid,  in  and  upon  the  left  side  of  the  belly  of  him  the  the  belly, 
said  S.  C.  one  mortal  wound  of  the  breadth  of  one  inch,  and  ^9#y-y» 
the  depth  of  nine  inches  ;  of  which  said  mortal  wound  he  the    L  '   '  J 
said  S.  C.  at,  &c.  aforesaid,  from  the  said,  &c.  until,  &c.  did 
languish,  and  languishing  did  live,  on  which  said,  8k;.  the 
said  S.  C.  at,  &c.  aforesaid,  of  the  said  mortal  wound  did 
6je ;  and  so,  kc.  [conclusion  as  ante  751.] 

(/)  From  4  Blac.  Com.  Append.  Co.  Ent.  354^  b.  355.    And  see  the 

S.  See  simiUr  precedents,  4  Hut.  next  precedent,  and  the  indictment 

St  Tr.  513,  5.  Id.  143,  6.  Id.  195,  under  the  lUtute  of  stabbing^  post, 
r.  Id.  647,  9.   14. 14. 10.    Id.  519. 
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By  stab-         [Commencement  as  ante  750,  to  the  asterisk.]    And  that 
bing  with   he  the  said  A.  S*  with  a  certain  knife  of  the  value  of  six* 
?tf?"         pence,  which  he  the  said  A.  S.  in  his  right  hand  then  and 
there  had  and  held,  the  said  J.  M.  in  and  upon  the  left  side 
of  the  belly,  between  the  short  ribs  of  him  the  said  J.  M. 
dien  and  there  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, did  strike  and  thrust,  pving  to  the  said  J.  M.  then 
and  Siere  with  the  knife  aforesaid,  in  and  upon  the  aforesaid 
left  side  of  the  belly,  between  the  short  ribs  of  him  the  said  J. 
M.  'one  mortal  wound  of  the  breadth  of  three  inches  and  of 
the  depth  of  six  inches,  of  which  said  mortal  wound  he  thp 
sud  J.  M.  then  and  there  instantly  died  ;   and  so,  &c.   [as 
ante  751,  or  ^ he  languished^  as  ante  753.] 
By  cutting      [Commencement  as  ante  750,  to  the  asterisk.]    And  that 
^throat;  the  said  A.  B.  with  a  certsun  case  knife  made  of  iron  and 
]J^^^*  steel,  of  the  value  of  sixpence,  which  she  the  said  A.  B.  then 
Was  taken  <^  there  had  and  held  m  her  right  hand,  the  throat  or  gul- 
to  the        let  of  him  the  said  C.  B.  feloniously,  wilfully,  and  of  her  ma- 
H^"^     lice  forethought,  did  strike  and  cut;  and  that  the  said  A.  B. 
from  the     ^^  ^^^  ^^^^  knife  aforesaid,  by  the  striking  and  cutting 
parish       aforesaid,  did  then  and  there  g^ve  unto  him  the  said  C.  B.  in 
where  the  and  upon  the  siud  throat  or  gullet  of  him  the  said  C.  B.  one 


'^vJ  ^d  ™®^^  wound  of  the  length  of  three  inches,  and  depth  of  one 
'"•  ^»redi^  inch,  of  which  said  mortal  wound  he  the  said  C.  B.  from  the 
\  •<«)  said,  &c.  to.  See.  at,  &c.  aforesaid,  and  also  at  the  parish  of 
Saint  Mary  Matsellon,  otherwise  Whitechapel,  in  the  same 
^  county,  to  wit,  in  the  London   Hospital  there  situate,  did 

languish,  and  languishing  did  live;  on  which  said,  &c.  in  the 
year  aforesaid,  he  the  said  C.  B.  in  the  hospital  aforesaid,  at 
the  parish  of  St.  Mary  Matsellon,  otherwise  Whitechapel,  in 
the  county  aforesaid,  of  the  mortal  wound  aforesaid  did  (Ue ; 
and  so,  &c.  [as  ante  751.] 
By  throw-      [Commencement*  as  ante  750,  to  the  asterisk.]     And  that 
j^ff  a         the  said  J.  M.  a  cerudn  larse  knife  made  of  iron  and  steel,  of 
^"7581   ^^  value  of  sixpence,  which  he  the  said  J.  M.  then  and  there 
I-        -■   had  and  held  in  his  right  hand,  at  and  against  him  the  said  A. 
B.    then    and  there    feloniously,   wilfully,  and  of  malice 
aforethought,  did  cast  and  throw,  and  him  the  said  A.  B.  with 
the  knife,  aforesaid  so  cast  and  thrown  as  aforesaid,  then  and 
there  feloniously,  wilfully,  and  of  malice  aforethought,  did 
strike  and  stab,  and  that  the  said  J.  M.  with  the  knife  fore- 
said, so   cast  and  thrown  as  aforesaid,  in  and  upon  the  left 
side  of  the  body  of  him  the  said  A.  B.  near  the  groin,  then 
and  Aere  feloniously,  wilfully,  and  of  his  malice  afore- 


(«]  From  Cro.  C.  C.  8th  Ed.  273.         (x)  From  Imp.  Off.  Coroner.  Ap. 
(w)  From  Imp.  Off.  Cor.  Append.     pen<ui^  486.  3rd.  Bd. 
474.  3rd  Ed. 
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thought,  did  strike  and  stab;  and  that  the  said  J.  M.  with 
the  knife  aforesaid,  so  cast  and  thrown  as  aforesaid,  did  then 
and  there,  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, give  unto  him  the  said  A.  B.  in  and  upon  the  said 
left  side  of  the  body  of  him  the  said  A.  B.  near  the  groin, 
one  mortal  wound  of  the  breadth  of  one  inch,  and  depth  of 
two  inches,  of  which  said  mortal  wound  he  die  said  A.  B. 
dien  and  there  instandy  died ;  and  so,  &c.  [as  ante  751.] 


INDICTMENTS  FOR  MURDER  BY  VIOLENT 
MEANS.    BY  STRIKING  AND  BEATING. 

[Commencement  as  ante  750.  to  the  asterisk.]  And  that  By  easting 
the  said  C.  D.  a  certain  stone,  of  no  value,  which  he  the  said  ^^^' 
C.  D.  in  his  right  hand  then  and  there  had  and  held,  in  and 
upon  the  right  svde  of  the  head,  near  the  right  temple  of  him 
the  said  A.  B.  then  and  there  feloniously,  wilfully,  and  of 
his  malice  aforethought,  did  cast  and  throw,  and  that  the  said 
CD.  with  the  stone  aforesaid,  so  as  aforesaid  cast  and 
dnrown,  the  aforesaid  A.  B.  in  and  upon  the  right  side  of  the 
head  near  the  right  temple  of  him  tne  said  A.  B.  then  and 
diere  Feloniously,  wilfully,  and  of  his  malice  aforethought,  did 
strike,  penetrate,  and  wound ;  giving  to  the  said  A.  B.  by  the 
casting  and  throwing  of  the  stone  aforesaid,  in  and  upon  the 
right  side  of  the  head  near  the  right  temple  of  him  the  said 
M.  one  mortal  wound,  of  the  length  of  one  inch,  and  of  die 
depth  of  one  inch,  of  which  said  mortal  wound  the  said  A. 

B.  did  then  and   there  instantly'  die.     And  so,  &c.  [as 
ante  751.] 

Admiralty*  of  England,  (a)  to  wit,  the  jiu*ors  See.  That  Formuiu 
George  Hindmarsh,  late  of,  fcc.  mariner,  not  having  the  fear  der  at  the 
of  God  before  his  eyes,  but  being  moved  and  seduced  by  the  •*l"*i^ty 
instigation  of  the  devil,  on,  &c.  with  force  and  arms  upon  the  first 
high  sea,  within  the  jurisdiction  of  the  admiralty  of  England,  count,  by 
to  wit,  about  the  distance  of  one  league  from  Annamaboe  on  "triking 
die  coast  of  Africa,  in  and  upon  one  S.  B.  C.  then  and  there  ^^^^^  ^ 
being  on  board  of  a  certain  sloop  called  the  Eolus,  and  in  the  wood.  Se- 
peace  of  God  and  our  said  lord  the  king,  feloniously,  wilfully,  cond 
and  of  his  malice  aforethought,  did  maJce  an  assault.*    And  ^"^  ^7 

(jf)  See  other  precedents.    Cro.     the  party  might  be  alive,  but  this  was  ^^^ 

C.  C.  272.  over-ruled,  and  on  strong-  circum-  drowninr 
(x)    This   was  the  indictment  a-     stantial  evidence  the  prisoner   was  /^x         ^' 

gainst  Hindmarsh,  on  which  he  was  found,  guilty  and  executed  pursuant  ^#7501 

convicted.    An  objection  was  taken  to  his  sentence.    2  Leach  569.  and    L   '^^J 

that,  83  the  body  was  not  found,  it  ante  788,  9.   and  see   next  prece- 

would  be  contrary  to  the  rule  laid  dent, 
down  by  Lord  Hale,  to  conrict,  as        (a)  See  ante  75^.. 
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Second 
count. 


for  mur- 
der by 
vtrikin; 
with  a 
bucket, 
tried  in  the 
court  of 
admiralty. 

[♦reo] 


that  the  said  G.  H.  then  and  there  with  force  and  arms,  and 
with  a  certain  large  piece  of  wood  of  the  value  of  one  penny, 
which  he  the  said  G.  H.  then  and  there  had  and  held,  in  the 
right  hand  of  him  the  said  G.  H.  him  the  said  S.  B.  C.  in 
and  upon  the  head  of  him  the  said  S.  B.  C.  feloniously, 
wilfully,  and  of  his  malice  .aforethought,  did  strike  and  beat, 
giving  him  the  said  S.  B.  C.  by  such  striking  and  beating,  &c. 
divers  mortal  bruises  and  contusions,  in  and  upon  the  head, 
&c.  of  which  said  mortal  bruises  and  contusions  he  the  said 
S.  B.  C.  did  instantly  die.  And  so,  &c.  {as  ante  751  to  the 
endy^  as  in  first  count  to*]  And  that  the  said  G.  H.  then 
and  there,  &c.  with  force  and  arms,  feloniously,  wilfully,  and 
of  his  malice  aforethought,  did  cast  and  throw  the  said  S.  B. 
C.  from  and  out  of  the  said  sloop  called  the  Eolus  into  the 
high  seas  there,  b^  means  of  which  said  casting  and  throw- 
ing of  him  the  said  S.  B.  C.  from  and  out  of  die  said  sloop 
into  the  high  seas  aforesaid,  he  the  said  S.  B.  C.  in  and  with 
the  waters  thereof,  upon  the  hieh  seas  aforesaid,  within  the 
jurisdiction  of  the  admiralty  of  England  aforesaid,  then  and 
there  was  suffocated  and  drowned,  of  which  said  suffocation 
and  drowning  he  the  said  S.  B.  C.  did  then  and  there  instaintly 
die.     And  so,  &c.  [conclusion  as  in  next  precedent.] 

Admiralty  of  England,  (*)  The  jurors,  &c.  that  W.  K. 
late  of  London,  mariner,  not  having  the  fear  of  God  before 
his  eyes,  but  being  moved  and  seduced  by  the  instigation  of 
the  devil,  on,  8icc.  with  force  and  arms  upon  the  high  sea,  near 
the  coast  of  Malabar,  in  the  East  Indies,  and  within  the  ju- 
risdiction of  the  admiralty  of  England,  in  and  on  board  a  cer- 
tain ship,  called  the  Adventure*  galley,  (whereof  the  said 
W.  K.  was  then  commander,}  then  and  there  being,  feloni- 
ously, wilfully  and  of  his  malice  aforethought,  did  make  an  as- 
sault in  and  upon  one  W.  M.  in  the  peace  of  God  and  our  said 
sovereign  lord  the  king,  then  and  uiere  being,  and  then  and 
there  being  in  and  belonging  to  the  ship  aforesaid,  called  the 
Adventure  galley,  and  that  the  aforesiud  W.  K.  with  a  certain 
wooden  bucket,  bound  with  iron  hoops,  of  the  value  of  eight 
pence,  which  he  the  saud  W.  K.  then  and  there  had  and  held 
m  his  right  hand,  did  violently,  feloniously,  wilfully  and  of  his 
malice  aforethought,  beat  and  strike  the  aforesaid  W.  M.  in 
and  upon  the  ri^ht  side  of  the  head  of  him  the  said  W.  M.  alit- 
tle  above  the  right  ear  of  the  said  W.  M.  (he  the  said  W.  M. 
then  and  there  being  upon  the  high  sea  in  the  ship  aforesaid, 
and  within  the  jurisdiction  of  the  admiralty  of  England  as 
aforesaid,)  giving  to  the  said  W.  M.  then  and  there  with  the 
bucket  aforesaid,  in  and  upon  the  aforesaid  right  part  of  the 
head  of  him  the  aforesaid  W.  M.,  a  little  above  the  right  ear 


.T 


(6)  See  other  precedents,  Cro.  C.  C.  381.    Supra  and  ante  755. 
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of  him  the  said  W.  M.  one  mortal  bruise,  of  which  mortal 
bruise  the  aforesaid  W.  M.  from  the  said,  &c.  until,  &c.  up- 
on the  high  sea  aforesaid,  in  the  ship  aforesaid,  and  withm 
the  jurisdiction  of  the  admiralty  of  England  aforesaid,  did 
languish,  and  languishing  did  live,  on  which  said,  &c.  he  the 
said  W.  M.  upon  the  high  sea  aforesaid,  near  the  aforesaid 
coast  of  Malabar,  in  the  East  Indies  aforesaid,  in  the  ship 
aforesaid,  called  the  Adventure  galley,  and  within  the  jurisdic- 
tion of  the  admiralty  of  England  aforesaid,  of  the  said  mortal 
bruise  did  die ;  and  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  the  aforesaid  W.K.  him  the  said  W.  M. 
upon  the  high  sea  aforesaid,  in  the  ship  aforesaid,  and  within 
the  Jurisdiction  of  the  admiralty  of  England  aforesaid,  in 
manner  and  form  aforesaid,  feloniously,  wiliully  and  of  his  ma* 
lice  aforethought  did  kill  and  murder,  against  the  peace,  &c. 

[Commencement  as  ante  750.  to  the  asterisk.]     And  that  ?y  »*^k- 
the  said  A.  B.  with  a  certain  pair  of  bellows  of  the  value  of  JJ^fgJ*^* 
one  shilling,  which  he  the  siud  A.  B.  then  and  there  had  and  bellows, 
held  in  both  his  hands,  him  the  said  C.  D.  in  and  upon  the  (c) 
right  side  of  the  head  near  the  right  temple  of  him  tne  said 
C.  D.,  then  and  there  feloniously,  wilfully  and  of  his  malice 
aforethought,  did  hit  and  strike.     And  that  the  said  A.  B. 
did  then  and  there  give  unto  him  the  said  C«  D.,  by  such 
striking  at  him  with  the  bellows  aforesiud,  one  mortal  bruise 
in  and  upon  the  said  right  side  of  the  head  near  the  right 
temple  of  him  the  said  C.  D.  of  the  length  of  four  inches,  and 
j>f  the*  depth  of  two  inches,  of  which  said  mortal  bruise  he  the  [#761] 
sa^d  C.  D.  then  and  there  instantly  died.  And  so,  &c.  (as  ante 
751.)  . 

[Commencement  as  ante  750.  to  the  asterisk,  stating  that  Agunst 
both  the  defendants  made  the  assault.]     And  that  the  said^^P™^^* 
M.  K.  with  a  certain  iron  poker  of  the   value   of  sixpence,  l^^^j 
which  he  the  said  M.  K.  in  his  right  hand  then  and  there  second 
had  and  held,  the  said  J.  B.  in  and  upon  the  hinder  part  of  degree  for 
the  head  of  him  the  ssdd  J.  B.  then  and  there  feloniously,  wil-  ^JJjS*'^^ 
fully,  and  of  his  malice  aforethought,  did  strike,  giving  unto  ^^^h  a^ 
him  the  said  J.  B.  then  and  there  with  the  said  iron  poker  by  poker.  (<Q 
the  stroke  aforesaid,  in  manner  aforesaid,  in  and  upon  the 
hinder  part  of  the  head  of  him  the   said  J.  B.  one  mortal 
wound  of  the  length  of  two  inches,  and  of  die  depth  of  half 
an  inch,  of  which  said  mortal  wound  he  the  said  J.  B.  on  the 
said,  &c.  did  languish,  and  languishing  did  live,  on  which 
same,  &c.  he  the  said  J.  B.  at,  &c.  aforesaid,  of  the  mortal 


(c)  From  Imp.  Off.  Coroner  Ap-  and  bruises,'*  without  specifying 
pendix,  475.  3rd.  Ed.  dimensions,  and  then  it  is  generally 

(d)  See  other  precedents,  Cro.  averred  that  the  deceased  died  of 
C.  A.  508.  Cro.  C.  C.  278.  Imp.  Off.  themall.  But  this  seems  insufficient; 
Cor.  Append.  475.  3rd  Ed.  where  see  ante  734- 

it  is  eaidy  **  dlren  mortal  wounds 
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The  like 
against  a 
man  for 
■tr  iking 
his  wi^ 
with  a  pO' 
ker.  (e) 


By  beat- 
ing with 
fisti  and 
kicking 
on  the 
ground. 

(/) 
[*r62] 


« 

wound  aforesaid,  died,  and  that  the  said  M.  K.  at  the  time  of 
committing  the  felony  and  murder  aforesaid,  in  manner  afore- 
said, feloniously,  wiliully,  and  of  his  malice  aforethought,  was 
present,  aiding,  helping,  abetting,  comforting,  assisting,  and 
maintaining  the  said  M.  K.  in  the  felony  and  murder  afore- 
said, in  manner  and  form  aforesaid,  to  do,  commit,  and  per- 
petrate. And  so,  &c.  [charge  that  both  murdered  as 
ante  75 1.] 

[Commencement  as  ante  750.  to  the  asterisk.]  And  that 
the  said  C.  D.  with  a  certain  iron  poker  of  the  value  of  one 
shilling,  which  he  the  said  C.  D.  then  and  there  had  and  held 
in  both  his  hands,  her  the  said  M.  D.  in  and  upon  the  left 
side  of  the  head  near  the  left  temple  of  her  the  said  M.  D. 
then  and  there  feloniously,  wilfully,  and  of  his  malice  afore- 
thought did  hit  and  strike,  and  that  the  said  C.  D.  did  then 
and  diere  give  unto  her  the  said  M.  D.  by  such  striking  of 
her  with  the  poker  aforesaid,  one  mortal  wound  of  the  length 
of  two  inches,  and  of  the  depth  of  one  inch,  in  and  upon  the 
said  left  side  of  the  head  near  the  temple  of  her  the  said  M. 
D.  of  which  said  mortal  wound,  she  the  said  M.  then  and 
there  instantly  died.    And  so,  &c.  (as  ante  751.) 

[Commencement  as  ante  750.  to  the  asterisk.]  And  that 
the  said  W.  W.  then  and  there  feloniously,  wilfully,  and  of 
his  malice  aforethought,  did  strike,  beat,  and  kick  the  said  £. 
D.  with  his  hands  and  feet  in  and  upon  the  head,  breast, 
hack,  belly,  sides,  and  other  parts  of  the  body  of  him  the  said 
£.  D.  and  did  then  and  there  feloniously,  wilfulty,  and  of  his 
malice  aforethought,  cast  and  throw  the  said  ^.  D.  down^ 
unto,  and  upon  the  ground  with  great  force  and  violence 
there  pving  unto  the  said  E.  D.  then  and  there,  as  well  by 
the  beating,  striking,  and  kicking  of  him  the  said  £.  D.  in 
manner  and  form  aforesaid,  as  by  the  casting  and  throwing 
of  him  the  said  £.  D.  down  as  aforesaid,  several  mortal 
strokes,  wounds,  and  bruises,  in  and  upon  die  head,  breast, 
back,  belly,  sides,  and  other  parts  of  die  body  of  him  the  said 
£.  D.  to  wit,  one  mortal  wound  on  the  left  sidq  of  the  belly 
of  him  the  said  £.  D.  of  the  length  of  five  inches,  and  of  the 
depth  of  six  inches,  (state  the  other  wounds  in  the  same 
way,)  (g-)  of  which  said  mortal  strokes,  wounds,  and  bruises. 


(c)  Cro.  C.  C.  278. 

(jQ  See  other  precedent^,  Cro. 
C.  A.  471.  1  Dougl.  207.  2  Stark. 
375.  Imp.  Off.  Cor.  Append.  484. 
3  Ed.  and  see  the  subsequent  prece- 
dents. 

(j")  The  printed  precedents  above 
referred  to  omit  all  particular  de- 
scription of  the  wounds.  But  this 
seems  hazardous;  for  iii  all  the  exp 


ceptions  to  the  rule  that  the  extent 
of  the  wound  must  be  stated,  we 
find  that  it  is  described  in  effect  ta 
be  of  the  utmost  extent  to  which  a 
wound  in  the  part  affected  could 
extend,  as  where  a  man  is  stated  to 
be  run  through  the  body,  or  a  limb 
to  be  cut  off.  5  Co.  121,  2.  Hawk, 
b.  2.  c.33.  8.  81.  ante  734,  5.  And 
the  general  rule  Mems  to  be,  that 
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he  the  said  £.  D.  from  the  said,  &c.  until,  &c.  as  well  at  the 
parish  aforesaid,  in  the  countjr  aforesaid,  as  also  at  the  parish 
of  Saint  C.  in  the  town  of  Shrewsbury,  in  the  said  county  of 
S.  did  languish,  and  languishing  did  live,  on  which  said,  &c. 
the  said  E.  D.  at,  &c.  aforesaid,  in  the  town  of  Shrewsbury 
aforesaid,  in  the  county  aforesaid,  of  the  several  mortal 
strikes,  wounds,  and  bruises  (A)  aforesaid,  died.  And  so,  &c. 
(as  ante  751.) 

Middlesex  to  wit.  The  jurors  for  our  sovereign  lord  the  A^at 
king  upon  their  oath  present,  that  E.  Q.  late  of,  &c.  in,  &c.  Uj™^^^ 
labourer,  otherwise  called  £.  Q.  late  of  the  same  place,  la-  degree  in 
bourer,  together  with  a  certain  odier  person  to  the  jurors  murder, 
aforesaid  as  yet  unknown,  not  having  the  fear  of  God  before  ^^  ^^!^ 
their  eyes,  but  being  moved  and  seduced  by  the  instigation  ^^k^n 
of  the  devil,  on,  &c.  in  the  ninth  year,  &c.  with  force  and  the  tern* 
arms,  at,  &c.  in,  8cc.  in  and  upon  one  G.  H.  in  the  peace  of  pl^>  ^^  , 
God  and  our  skid  lord  the  now  king  dien  and  there  being,  fe-  J^J^diy 
loniously,  wilfully,  and  of  their  malice  aforethought,  did  make  gave  the 
an  assault,  and  that  the  said  person  to  the  jurors  aforesaid  yet  plow  be- 
unknown  with  a  cert^n  stick  of  the  value  of  one  penny,  which  ^^  ^^*/> 
the*  said  person,  so  to  the  jurors  aforesaid  as  yet  unknown,    r*r^i 
in  his  right  hand  then  and  there   had  and  hela  the   said  G.    ^         -^ 
H.  in  and  upon  the  head  of  him  the  said  G.  H.  on  the  right  side 
thereof,  near  to  the  temple  muscle,  then  and  there  feloniously, 
wilfully  and  of  his  malice  aforethought  did  strike,  giving  to  the 
said  G.  H.  then  and  there  with  the  stick  aforesaid,  by  the  stroke 
aforesaid  in  manner  aforesaid,  in  and  upon  the  head  of  him  the 
said,  G.  H.  in  the  right  side  thereof,  near  to  the  temple  muscle, 
one  mortal  wound  of  the  length  of  two  inches,  and  of  the 
depth  of  half  an  inch,  of  whicn  said  mortal  wound  the  said 
G.  H.  on  and  from  the  said,  &c.  until  and  upon  the  da}%  &c. 
as  well  at,  &c.  aforesaid,  as  at  the  parish  of,  &c.  in,  Sec.  did 
languish,  and  languishing  did  live,  and  then  and  there,  that  is 
to  say,  on,  &c.  at,  8tc.  [the  place  last  named]  he  the  said  G. 
H.  of  the  mortal  wound  atoresaid,  died,  and  that  the   said 
£.  Q.  feloniously,  wilfully  and  of  his  malice  aforethought 
was  present,  aiding,  helping,  abetting,  comforting,   assisting 
and  mamtaining  the  said  person  so  to  the  jurors  aforesaid 
yet  unknown  in  the  felony  and  murder  aforesaid,  in  manner 
and  form  afores^d,  to  do  and  commit :  And  so  the  jurors, 
&c.  do  say  thait  the  said  person  so  to  the  jurors  aforesaid  as 

the  wound  or  blow  must  appear  to  (h)  It  is  right  thus  to  draw  the 

be  adequate  to  produce  death,  ante  conclusion,  ante  736. 

734^  5. ;    but  here   not   only  the  (t)  The  defendant  was  tried  and 

wounds,  bat  the  parts  of  the  body  convicted.  4  W^entw.  46.  See  an  iii- 

are  left  so  uncertsdn,  that  no  con-  dictment  for  murdering  with  a  staff. 

elusion  could  possibly  be    drawn  Co.  But.  355.  a. 
that  any  wound  was  mortal. 

Crim.  Law.                       vol.  hi.  b  b 
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yet  unknown,  and  the  said  £.  Q.  in  manner  and  form  afore- 
said, feloniously,  wilfully  and  of  their  malice  aforethought, 
did  kill  and  murder,  against  the  peace,  &c. 
For  muT'        [Commencement  as  ante  750.  to  the  asterisk  stating  a  joint 
derby       assaultj  And  that  he  the  said  J.  T.   with  a  certain  large 
■'fj^^^      stick  ot  no  value,  which  he  the  said  J,  T.  in  his  right  hanil 
stick,         ^^^  and  there  had  and  held,  her  the  said  F.  P.  in  and  upon 
choaking,  the  head  of  her  the  said  F.  P.   then  and  there  feloniously^ 
squeezing  wilfully  and  of  his  malice  aforethought,    divers  times  did 
^   ^^  strike  and  beat,  then  and  there  giving  to  her  the  said  F.  P. 
s^nst      by  then  and  there  so  striking  and  beating  of  her  the  said  F* 
principals  P.  with  the  Stick  aforesaid,  as  aforesaid,  in  and  upon  the 
^^^B  ?"*  "J?^^  "^^  ^^  die  head  of  her  the  said  F.  P.  one  mortal  bruise, 
cond  de-    of  which  said  mortal  bruise,  she  the  said  F«  P.  then  and 
gree,  (k}   there  instandy  died ;  and  that  the  said  J.  M.  at  the  time  of 
committing  tne  felony  and  murder  aforesaid,  by  the  said  J. 
SSSt  for   T- in  mumer  and  fonn  afoiesaid,  feloniously,  wilfuUy  and 
striking,     of  his  malice  aforethought  was  present,  aiding,  helping,  abet«> 
ting,  assisting,  comforting  and  maintaining  the  said  J.  T.  in 
die  felony  and  murder  aforesaid,  in  manner  and  form  afore* 
said,  to  do,  commit  and  perpetrate.    And  so,  &c.   (as  ante 
coi^for    ^^^'  stating  that  both  murdered,) — [As  ante  750.  to  the  as* 
squeez-      terisk.J  In  and  upon  the  said  F.  P.  feloniously,  wilfully  and 
in^r-  of  their  malice  aforethought  did  make   an  assault :  and  that 

the  said  J.  T,  with  both  his  hands  about  the  neck  and  throat 
[*664]  of  her  the   said  F.  P.*  then  and  there  feloniously,  wilfolly 
and  of  his  malice  aforethought  did  fix  and  fasten,  and  that 
he  the  said  J.  T.  with  both  his  hands  so  as  aforesaid  fixed 
and  fastened  about  the  neck  and  throat  of  the  said  F.  P.,  her 
the  said  F.  P.  then  and  there  feloniously,  wilfully  and  olf  his 
malice  aforethought  did  choak  and  strangle,^  of  which  said 
choaking  and  strangling  she  the  said  F.  P.  then  and  there  in* 
standy  died,  and  lliat  (allege  the   aiding  and  abetting,  and 
"^^^^^       conclude  as  before)  [as  ante  750,  1.]  In  and  upon  the  said  F. 
^Sti^^the  ^*  feloniously,  wilfully  and  of  their  malice  aforethought  did 
murder  to  make  an  assault,  and  that  he  the  said  J.  T.  with  a  certain 
beoccar     large  stick  of  no  value,  which  he  the  said  J«T.  in  his  right 
aTwod^^  hand  then  and  there  h^  and  held,  her  the  said  F-  P.  then 
and  ^^^  there  feloniously,  wilfully  and  of  his  malice  aforethought, 

squeez-     divers  times  did  strike  and  beat,  pving  to  her  the  said  F. 
^S'  P.,  then  and  there,  by  striking  and  beating  of  her  as  last  afore* 

said,  with  the  stick  last  aforesaid,  in  and  upon  the  right  side  of 
the  head  of  her  the  said  F.  P.  one  mortal  bruise,  and  that  the 
said  J.  T.  also  witii  both  his  hands  about  the  neck  and  throat  of 
'  ^r  the  said  F.  P.  then  and  there  feloniously,  wilfolly  and  of  his 
«ialice  aforethought  did  fix  and  fasten,  and  that  he  the  said  J. 

(k)  See  other  precedents.  Cro.  C.  O.  284.  Starkie  373, 
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T.  with  bodi  his  hands  so  as  last  aforesaid  fixed  and  festened 
about  the  neck  and  throat  of  her  the  said  F.  P.  the  neck  and 
throat  of  her  the  said  F.  P.  dien  and  there  did  violently  squee^ 
and  press,  as  well  of  which  said  striking  and  beating  of  her  the 
said  F.  P.  in  an  upon  die  right  side  of  the  head  of  her  the  said 
F.  P.  with  the  stick  last  aforesaid,  as  also  of  the  squeezing  and 
pressing  of  the  neck  and  throat  of  her  the  said  F.  P.  with 
both  the  hands  of  him  the  said  J.  T.  as  last  aforesaid,  she  the 
said  F.  P.  then  and  there  instantly  died,  (allege  the  aiding 
and  abetdng,  and  conclude  as  in  the  preceding  count,  see 
Cro.  C.  C.  8tfa  Ed.  384.) 

[As  ante  T50.  to  the  asterisk.]   And  that  the  said  C.  D  Bybest- 
widi  berth  his  hands,  him  the  said  A.  B.  did  then  and  there  inff  with 
in  and  upon  the  head  and  left  temple  of  him  the  said  A.  B.  b^H^^^ 
feloniously,  wilfully  and  of  his  malice   aforethought,    strike  head  and 
and  beat ;  and  that  the  said  C.  D.  by  the  striking  and  beating  temple8« 
aforesaid,  did  then  and  there  feloniously,  wilfully  and  of  his  (0 
malice  aforethought,  give  unto  him  the  said  A.  B.  one  mor- 
tal bruise  in  and  upon  the  said  left  temple  of  him  the  said  A. 
B.  of  the  length  ov  two  inches  and  of  die  breadth  of  two  inch- 
ea,  of  which  said  mortal  bruise  he  the  said  A.  B.  then  and 
there  instantly  died.  And  so,  &c.  [aa  ante  751,'] 

[As  ante  T50.  to    *]     And  that  the  said  Philip,  Earl  of  By  strik- 
Pembroke  and  Montgomery,*  with  the  right  fist  of  him  die  J"^'^J?^" 
said  Philip,  &c.  the  said  N.  C.  in  and  upon  the  left  part  of  mu^^ 
the  head  of  die  said  N.  C.  then  and  diere  feloniously,  wil-  and  kick- 
fiiUy,  and  of  his  malice  aforethought,  did  strike  and  bnuse^  uir.  (m) 
and  hhn  die  said  N.  C.  widi  his,  die  S8ud  P.  E.  of  P.  and  M.    L*'^^] 
right  fist  aforesaid,  did  beat  and  throw  down  to  the  ground, 
and  that  he  the  said  Philip,  &c.  the  said  N«  C.  so  lying  upoa 
die  ground,  in  and  upon  the  head,  neck,  breast,  belly,  sides  and 
back,  of  him  die  said  N.  C.  dien  and  there  felomously,  wil- 
fully, and  of  his  malice  aforethought,  did  strike  and  kick,  by 
teason  of  which  said  kicking  and  bruising  of  the  said  N.  (5. 
on  the  said  left  part  of  the  head  of  the  said  N.  C.  widi  the 
said  fist  of  him  die  said  Philip,  &c.  and  of  the  beating  and 
dirowing  him  to  the  ground  aforesaid }  and  also  by  reason  of 
kicking  of  the  said  N.  C.  with  the  said  feet  of  him  die  said 
Philip,  &c«  on  the  head,  neck,  breast,  belly,  sides  and  back 
of  the  said  N.  C*  he  the  said  N.  C.  from  die  aforesaid,  &c.  to, 
kc.  9tf  &c.  aforesaid,  did  languish,  and  languishing,  did. 
live ;  on  which  said,  &c.  he  the  said  N«  C.  of  the  striking  and 


(I)  From  Imp.  Off.  Coroner  Ap-  fuihy   of  manslaugfater  on|f .     3 

pendiz  485.  3  £d.  fiarg.  St.  Tr.  6i3.     But  qucre  if 

(m)   This  was  the  indictnent  tt  .  it  ihould  not  state  a  mortal  wound, 

gaiiist  the  Barl  of  Pembroke*  on  See  lLc«cb»96.  andmiteTSi. 
vbich  he  was,  on  the  meritt,  found 
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brui9ing,  beating  and  kicking  aforesaid,  died ;  and  so,  &c. 

[as  ante  751.] 

By  wilful-      [Commencement  as  ante  750.  to  the  asterisk.]  And  that 

ly  ridin^^    the  said  C«  D.  then  and  there  riding  upon  a  ceitain  horse  of 

over  a       ^^  price  of  twenty  pounds,  the  said  horse  in  and  upon  the  said 

wIthT       A.  B.  then  and  there  feloniously,  wilfully,  and  of  his  malice 

bone,  (n)  aforethought,  did  ride  and  force,  and  him  the  said  A.  B.  with 

the  horse  aforesaid,  then  and  there,-  by  such  riding  and  fore* 

ing  did  throw  to  the  ground ;  by  means  whereof  the  said 

liorse  with  his  hinder  leet,  him  tne  said  A.  B.  so  thrown  to 

and  upon  die  ground  as  aforesaid,  in  and  upon  the  hinder 

part  oi  the  besid  of  him  the  said  A.  B.  did  then  and  there 

strike  and  kick,  thereby  then  and  there  giving  to  him  the  said 

A.  B.  in  and  upon  the  said  hinder  part  of  the  head  of  hini- 

the  ssdd  A.  B.  one  mortal  fracture  and  contusion  ;  of  which 

said  mortal  fracture  and  contusion  he  the  said  A.  B.  then 

and  there  instandy  died.     And  so,  &c.  [as  ante  751.] 

3Pbr  mur-       And  that  they  the  said  S.  C,  J.  M.,  £.  S.  and  W.  R.  a 

der  by       certain  rope  of  no  value,,  about  the  neck  of  the  said  S.  S. 

•^5^**?  then  and  there,  feloniously,  voluntarily,  and  of  their  malice 

^^j^  ^^'   aforethought,  did  put,  place,  fix  and  bind ;  and  the  neck  and 

throwing    throat  of  the  said  S .  §•  uien  and*  there,  with  the  hands  of  them 

the  body    the  said  S,  C,  J.  M.,  E,  S.  and  W.  R.  feloniously,  volunta* 

^toari-     ^iiy  g^^g  q£  their  malice  aforethought,  did  hold,  squeeze  and 

'^^  7661  W^}?^  *  ^^^  ^^^  they  the  said  S.  C,  J.  M.,  E«  S.  and  W.  R., 
^  mui  the  aforesaud  rope,  hy  them  the  said  S.  C.^  J.  M.,  E.  S. 
and  W.  R.  then  as  aforesaid  about  the  neck  of  the  said  S.  S. 
put,  placed,  fixed  and  bound,  and  hy  the  squeezing  and  grip- 
ang  of  the  neck  and  throat  of  the  said  S.  S.  with  me  hands  of 
them  the  said  S.  C.  &c.  as  aforesaid,  the  said  S.  S.  then  and 
there  by  force  and  arms,  &c.  feloniously,  voluntarily  and  of 
their  malice  aforethought,  did  choak  and  strangle ;  by  reason  of 
which  choaking  and  strangling  of  her  the  said  S.  S.  by  them 
the  aforesaid  S.  C.  &c.  with  the  said  rope  about  die  neck  of 
the  said  &  S.  as  aforesaid,  placed,  fixed  and  bound,  and  by 
the  squeezing  and  griping  of  the  neck  and  throat  of  the  said 
S.  S.  with  the  hands  of  them  the  said  S.  C.  8icc.  as  aforesaid^ 
the  said  S.  S.  then  and  there  instantly  died.  And  so,  8cc. 
[as  ante  751,1  and'the  said  S.  S.  as  aforesaid,  by  them  the 
said  S,  C.  &c.  feloniously,  voluntarily  and  out  of  their  ma. 

(n)  See  similar  precedents.  Cro.  All  the  defendants  were  acquitted 

C.  C.280.    Imp.  Off.  Cor.  Append,  on  the   merits.    See  other  indict- 

483.  3.  Bd.  ments  for  killing  under  like  cir- 

(o)  This  was  the  indictment  a-  oumsUnces.    .2Harg.  St.  Tr.  760*. 

gainst  Mr.  Cowper,  a  barrister,  and  ibid.  195,  6  Cro.  C.   C.  S84.  and 

several  others,  taken  from  5  Harg.  subsequent  precedents^  and  see  post 

St.  Tr,  193.  where  all  the  proceed-  in  petit  treason. 
JEQgs  are  very  minutely  recorded. 
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lice  aforethought,  choaked  and  strangled,  into  a  certain  river 
there,  being  called  the  Priory  River,  then  secretly  and  mali- 
ciously, did  put  and  cast,  to  conceal  and  hide  the  said  S.  S.  so 
murdered,  against  the  peace,  &c. 

[As  ante  750.  to  751.  *  stating  diat  both  made  the  assault.]  ®y  ^^^W 
And  that  die  ssdd  M.  M.  a  certain  cord  of  the  value  of  six-  aropel 

Ence,  about  the  neck  of  .the  said  J.  D.  G.  then  and  there  agamrt 
loniously,  voluntarily  and  of  his  malice  aforethought,  did  principal 
put  and  fasten,  and  that  the  said  M.  M.  with  the  cord  afore-  ^lid^^ 
said,  by  him  so  about  the  neck  of  the  said  J.  D.  G.  put  and  gi^^.  ^py 
fastened,  then  and  there,  him  the  said  J.  D.  G.  feloniously, 
voluntarily  and  of  his  malice  aforethought,  did  choak  and 
strangle^  of  which  said  choaking  and  strangling  of  him  the 
said  J.  D.  G.  by  the  said  M.  M.  in  manner  and  form  afore* 
said  done  and  peipetrated,  he  the  said  J.  D.  G.  then  and  there 
instantly  died.    And  that  he  the  said  C.  W.  then  and  there 
feloniously,  voluntarily  and  of  his  malice  aforethought,  was 
present,  aiding  and  abetting,  comforting  and  maintaining  the 
said  M.  M.  in  manner  and  form  aforesaid,  feloniously,  vo- 
luntarily, and  of  his  malice  aforethought,  the  said  J.  D.  G.  to 
kill  and  murder.    And  so,  &c.  [as  ante  7 SI.  charging  that 
both  ,nmrderedJ] 

{Commencement  as  ante  750.  to  the  asterisk.]  Being  ^^  ^  ^    i||. 
certain  coach  with  one  £•  F.  and  a  certain  man  yet  unknown,  tirith  a    ^ 
in  and*  upon  the  said  £•  F,  violently,  feloniously  and  of  his  handker- 
malice  aforethought,  did  make  an  assault,  and  that  the  said  ^^{  ^'^ 
A.  B.  with  the  help  and  assistance  of  the  said  man  unknown,  ^t^J^^ 
with  a  pocket  handkerchief  with  a  coal  in  the  same  being  unknown 
put,  of  the  value  of  two-pence,  about  the  neck  of  him  the  (g) 
said  £.  F.  then  and  there  feloniously,  voluntarily,  and  of  his    [*767^ 
malice  aforethought,  did  put,  fasten  and  bind,  and  that  the 
said  A.  B.  with  the  help  and  assistance  of  the  said  man  un- 
known, with  the  said  handkerchief  with  the  coal  aforesud  in 
iU  about  the  neck  of  the  aforesaid  £.  F.  then  as  aforesaid, 
put,  fastened,  and  bound  him  the  said  £.  F.  then  and  there, 
with  force  and  arms,  feloniously,  and  of  his  malice  afore- 
thought, did   choak  and  strangle,  of  which  choaking  and 
strangling  of  the  said  £.  F«  he  the  said  £•  F;  then  and  there 
instantly  died. 


iMi 


(p)  From   6  Hsi^.  St.  Tr.  829.  (g)  See  4  Hare.  St.  Tr.  484.    A.- 

See  a  ninlUr  indictment  for  the  gainst  Harrison*  for  the  murder  of 

same  murder  against  other  parties.  Dr.  Andrew  Clenche,  on  which  he 

6  Harg.    St.   Tr.  795.  on  both  of  was  convicted  and  executed.    See 

vhich  the  defendants  were  convict-  also  St^rkie,  379, 
ed 


leob 
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I'o'th*  '  That  A^W.  late  of^&c.  single  woman,  on,  &c.  being  big  with 
"Sstapd  *  c®'^^'*  female  child,  aftenra*ds,  to  urit,  on,  &c.  aforesaid,  at, 
child,  (r)  ^c.  aforesaid  the  said  female  child  alone  and  secretly  from  her 
body  by  the  providence  of  God,  did  bring  forth  alive,  which 
^^f^  said  female  child  so  bom  alive,  by  the  laws  of  this  realm  was  a 

^Minff ina  ^^^^^"^  >  <^d  that  the  said  A«  W.  not  having  the  fear  of  God 
cloth.        before  her  eyes,  but  being  moved  and  seduced  by  Ae  instiga- 
tion of  the  devil,  afterwards  to  wit^  on,  See.  aforesaid,  with  force 
and  arms,  at,   &c.  aforesaid,  in  and  upon  the  said  female 
,  bastard  child,  in  the  peace  of  God  and  our  said  lord  the 

king,  then  and  there  bemg,  feloniously,  wilfully,  and  of  her 
malice  aforethought,  did  make  an  assault ;  and  that  the  said 
A.  W.  with  both  her  hands,  the  said  female  bastard  child  in 
a  certain  linen  cloth  of  the  Value  of  two  pence,  feloniously, 
wilfully  and  of  her  malice  aforethought,  did  put,  place,  fold 
and  wrap  up,  by  means  of  which  said  putting,  placing,  fold- 
ing, and  wrapping  up  of  the  said  female  bastard  child  in  the 
said  linen  cloth  by  her  the  said  A.  W.  as  aforesaid,  the  said 
female  bastard  child  was  then  and  there  choaked,  suffocated 
and  smothered,  of  which  said  choaking,  suffocation  and  smo- 
thering, the  saihd  female  bastard  child  then  and  there  died ; 
Second      and  so,  &c.  [as  ante  751.]     And  the  jurors,  Sec.  [the  delivery 
2^*»/^  and  assault  were  stated  as  injirst  count.']     And  mat  the  said 
a  child"m-  ^'  ^'  ^'^^  hoiti  her  hands,  the  said  female  bastard  child  in- 
to ft  privy*  to  a  certain  privy  there  situate,  wherein  was  a  great  quantinr 
whereby  it  of  human  excrements  and  other  filth,  then  and  there  feloni- 
S«^%)  ously,  wilfully,  and  of  her  malice  aforetiiought,  did  cast  and 
r*768l   throw,  by  reason  of*"  which  said  casting  and  throwing  of  the 
said  female  bastard  child  into  the  said  privy,  by  her  the  said 
A.  W.  as  aforesaid ;  the  said  female  bastard  child  in  the  said 
privy  with  the  excrements  and  filth  aforesaid,  was  tiien  and 
there  choaked  and  suffocated,  of  which  said  choaking  and 
suffocation  the  said  feipale  bastard  child  then  and  there  died; 
and  so,  &c.  [as  etnte  751.] 
For  kai-        The  iurors.  &c.    That  M.  L.  late  of,  &c.  on,  &c.  being 
jud  child^*  ^^$  ^^"^  ^  ™^^  child,  the  same  day  and  year,  at,  &c.  afore- 
by  Strang-  said,  by  the  providence  of  God  did  bring  forth  the  said  child 
W'  (0     alive  of  the  body  of  her  die  said  M.  alone  and  in  secret^ 
which  said  male  child  so  being  bom  alive,  by  the  laws  of 
this  realm  was  a  bastard ;  and  that  the  said  M^JL.  not  having 
the  fear  of  God  before  her  eyes,  but  being  moved  and  seduc- 


(r)  This  indictment  it  framed  on 
SI  Jac.  1.  c.  27.  in  order  to  throw  on 
the  mother  the  proof  that  the  child 
ivas  born  dead.  The  defendant  was 
convicted  on  it.  But  as  that  act  is 
repealed  by  43  Geo.  lit.  c.  58.  there 
can  now  be  no  use  in  framing  in* 


dictments  thus;  but  they  may  be 
framed  as  pott.  -See  notes  ante  7S0. 
(»)  See  another  precedent  (or 
murder  by  this  means.  Imp.  Off. 
Cor.  Append.  432.   3  Ed. 

(t)  See  other  precedents,  Cro.C.  C . 
7£d.208.Starkie383.noteante  7SO. 
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ed  by  the  instigation  of  the  devil^  afterwards  to  wit,  on  the 
said,  &c.  as  soon  as  the  said  male  bastard  child  was  bom^ 
with  force  and  arms,  at,  &c.  aforesaid,  in  and  upon  the  said 
child,  in  the  peace   of  God  and  oar  said   lord  the   king^ 
then  and  there  being,  feloniously,  wilfully  and  of  her  malice 
aforethought,  did  make  an  assault,  and  that  she  the  said 
M.  with  both  her  hands  about  the  neck  of  him   the   said 
child,   then  and  there  fixed,  him  the  said  child,  then  and 
there  feloniously,  wilfully  and  of  her  malice  aforethought, 
did  choak  and  strangle,  of  which  said  choaking  and  strang- 
ling the  said  child  then  and  there  instantly  died ;  and  so,  &c«  Against  a 
[Surrey  to  wit.]     That  M.  T.  late,  &c.  wife  of  J.  T.  on,  married 
&c.  being  big  with  a  ceruin  infant  male  child,  by  Ae  provi-  1^^^^^ 
dence  of  God,  and  solely  and  secreay  brought  forth  the  said  der  of  her 
infant  male  child  alive  m>m  the  body  of  her  the  said  M.  T.  own  male . 
and  that  the  said  M.  T.  not  having  the  fear  of  God  before  ^^^  ^J 
her  eyes,  but  being  moved  and  seduced  by  the  insti^tion  of  ^^^\   ^ 
tjie  devil,  afterwards  to  wit,  on,  &c.  aforesaid,  and  as  soon  as 
the  said  infant  male  child  was  bom,  with  force  and  arms,  at, 
&c.  aforesaid,  in  and  upon  the  said  infant  male  child,  then 
and  there  being  alive,  and  then  and  there  being  in  the  peace 
of  God,  and  of  our  said  lord  the  king,  feloniously,  voluntari- 
ly  and  of  her  malice  aforethought,  did  make  an  assault ;  and 
diat  the  said  M.  T.  the  said  infant  male  child  being  alive, 
voluntarily,  and  of  her  malice  aforethought,  did  then  and 
there  take  in  both  her  hands,  and  the  said  infant  male  child 
so  being  alive,  then  and  there  with  both  her  hands  aforesaid, 
foced  about  the  neck  of  the  said  infant  male  child  so  being 
alive,  feloniously,  voluntarily  and  of  her  malice  aforethought, 
did  choak  and  strangle,  of  which  choaking  and  strangling  Second 
of  the    said   infant    male  child   aforesaid,  with   both   the  ^^  ^^. 
said  hands  of  the  said  M.  the  said  infant  male  child  then  ^^^"^ 
and  there  instandy  died ;  and  so,  &c.  [as  ante  751.]    [Second  j^,naie 
count*  exactly  the  same  asjirst  county  only  stating  it  to  be  for  child. 
the  murder  of  her  infant  female  child  by  strangling^  as  in  firsts  JL*^^^^ 
count^'^Third  county  for  the  murder  of  a  certain  infant  child  "^ 
by  strangling  it."]    And  the  jurors,  &c.  do  further  present,  ^nrder^^ 
Aat  the  said  M.  T.  on,  &c.  aforesaid,  being  big  witn  a  cer*  her  own 
tain  other  infant  male  child.  Sec.  &c.  did  make  an  assault,  and  infant 
that  the  said  M.  T.  the  said  infant  male  child  last  aforesaid  ^11^. 
so  being  alive,  did  then  and  there  take  and  carry  to  a  certain  it.  '^^"^ 
shed,  part  of  a  certain  building  called  the  work-house,  in  the  Fourth 
parish  aforesaid,  and  the  same  mfant  male  child  last  aforesaid,  comit,  for 
so  being  alive,  did  then  and  there  in  the  said  shed  felonious-  ™^^  own 
ty,  voluntarily,  and  of  her  malice  aforethought,  hide,  secrete,  infant 
and  conceal ;    and  the  same  infant  male  child  last  as  afore-  male  child 

:  by  hiding 

(«)  4  Wcntw.  40.  3  Starlde^  383,  -  i^  »*• 


^ 
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said  so  being  alive,  and  so  being  hidden,  secreted  and  con* 
cealed,  she  the  said  M.  T.  did  then  and  there  felonioixsly, 
voluntarily,  and  of  her  own  malice  aforethought,  leave  and 
desert,  and  to  nourish,  sustain,  and  provide  for  the  same  in* 
fantmale  child  last  aforesaid,  so  being  alive,  she  the  said  M. 
T.  did  then  and  there  whoUv  neglect  and  refuse,  by  reason 
of  which  said  hiding,  secreting,  and  concealing  ihe  same  in* 
fant  male  child  last  aforessud,  in  manner  and  torm  aforesaid, 
by  the  said  M.  T.  and  of  the  said  refusal  and  neglect  of  the 
said  M.  T.  to  nourish,  sustain,  or  provide  for  the  said  infant 
male  child  last  aforesaid,  the  said  infant  male  child  last  afore^ 
said  then  and  therein  instantly  died ;  and  so,  &c.  [as  ante 
rSfth         751.  Fijih  county  for  murder  of  a  certain  other  infant  female 
count,  for  ^f^^u  jy  hiding  arid  starving  it, — Sixth  county  for  murder  of  a 
der  of  her  certain  other  infant  child  ^  to  the  jurors  aforesaid  unknown.'*] 
Awnfe-      And  the  jurors,  &c.  do  further  present,  that  the  said  M.  T. 
r^ifw^'^  on  the  said  twenty-first  day  of  March  in  the  said  twcnty-se- 
and  ftBOY'  ^^^^  y^^  of  the  reign  aforesaid,  not  having  the  fear  of  God 
ing  it.        before  her  eyes,  but  beine  moved  and  seduced  by  the  insti* 
Sixth         gation  of  the  devil,  with  force  and  arms,  at  the  parish  of  W. 
^unt  for    aforessud,  in  the  county  aforesaid,  in  and  upon  a  certain  other 
der  of  her  ii^f^^^t  child  to  the  jurors  aforesaid  at  present  unknown,  then 
ownin&nt  and  there  lately  bom  and  being  alive,  and  then  and  there,  be*> 
WA-^  ^y    ing  in  the  peace  of  God  and  of  our  said  lord  the  king,  felo* 
JjU^JI^*^^  niously  did  make  an  assault,  and  that  the  said  M.  T.  Ae  said 
Seven^     infant  child,  to  the  jurors  aforesaid  yet  unknown,  and,  &c. 
count,  for  did  then  and  there  take  into  both  her  hands,  and  the  said  in- 
""^rl®'®^  fant  child  last  aforesaid,  to  the  jurors  aforesaid  unknown  so 
child  un-    being  aliva,  then  and  there  wim  both  her  hands  aforesaid, 
known  by  fixed  about  the  neck  of  the   said  infant  child  last  aforesaid 
strangling  unknown  so  being  alive,  feloniously,  8cc.  did  choak  and  stran- 
*^  gle,  of  which  said  choaking  and  strangling  of  the  said  infant 

child  last  aforesaid,  to  the  jurors  aforesaid  unknown,  with 
both  the  hands  of  the  said  M.  the  said  infant  child  last  afore* 
said  to  the  jurors  aforesaid  unknown,  then  and  there  instant- 
ly died ;  and  so  the  jurors  aforesaid  upon  their  oath  afore- 
[*770]   said  say,  that  the  said  M.  T.  the'i^  said  infant  child  last  afore«» 
said,  to  the  jurors  aforesaid  unknown,  in  manner  and  form 
Eishth       ^^^^  aforesaid,  feloniously,  Kcc.  killed  and  murdered,  against 
oount.        the  peace,  &c.  [Made  an  assault  upon  a  certain  other  infant 
child^  to  the  jurors  aforesaid  unknown^  and  secreted  if,  i^c. 
stated  the  same  as  the  foregoing.'] 
Against  a       [Commencement  as  ante  750.  to  the  asterisk.]  In  and  upon 
womanfor  one  M.  H.  the  daughter  of  her  the  said  C.  H,  (she  the  said 
her^wn^  M.  H.  then  and  there  being  an  infant  of  tender  years,  to  wit 

child  in  a  ■ 

pond,  (w) 


(w)  See  other  precedents.  Cro.     Cor.  App.  481.  3  Ed. 
C.  C.  283.  Starkie,  373.  Imp.  OS. 
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about  the  age  of  two  years,  and  in  the  p^ace  of  God  and  out 
said  lord  the  king,)  feloniously,  wilfully,  and  ot  her  malice 
aforethought,  did  make  an  assault,  and  that  the  said  C.  H.. 
then  and  diere  feloniously,  wilfully,  and  of  her  malice  afore* 
thought,  did  take  the  said  M.  H.  mto  both  hands  of  her  the 
said  C.  H.  and  did  then  and  there  feloniously,  wilfully,  and  of 
her  malice  aforethought,  cast,  throw,  and  push  the  said  M. 
H.  into  a  certain  pond  there  situate,  wherem  there  then  was 
a  great  quantity  of  water,  by  means  of  which  said  casting, 
dirowing,  and  pushing  of  the  said  M.  H.  into  the  pon^  afore- 
said*, by  ihe  said  C.  H.  in  form  aforesaid,  she  the  said  W.  H. 
in  the  pond  aforesaid,  with  the  water  aforesaid,  was  then 
and  there  choaked,  suffocated,  and  drowned,  of  which  said 
choaking,  suffocating,  and  drowning,  sAie  the  said  M.  li.  then 
and  there  instantly  dued;  and  so,  &c. 

That  W.  B.  late  of,  &c.  and  G.  B.  late  of,  fcc.  not  haying,  Byfordnp 
&c.  but  being  moved  and  seduced,  &c.  and  of  their  malice  ^.^^:^^ 
aforethought,  contriving  and  intending  him  the  said  W.  F*  excess.  ^ 
feloniously  to  kill  and  murder,  on  the  —  day  of  November,  (x) 
in  the  year  aforesaid,  with  force  and  arms  at  the  parish  afore- 
said, in  the  county  aforesaid,  in  ^nd  upon  the  said  W.  F.  in 
the  peace  of  God  and  of  our  said  lord  the  king,  feloniously, 
wimilly,  and  of  their  malice  aforethought  did  make  an  as- 
sault, and  that  the  said  W.  B.  and  G.  B.  then  and  there  felo^ 
niously,  wilfuUv,  and  of  their  malice  aforethought,  did  com-; 
pel  and  force  him  the  said  W.  F.  then  and  there  against  hi^ 
will  to  take,  drink,  and  swallow  down,  a  great  quantity,  tq 
wit,  three  half  pints  of  distilled  spirituous  liquof:  commonly 
called  Geneva ;  and  that  the  said  W.  F.  by  the  compulsion 
and  force  aforesaid  of  them  the  said  W.  B.  and  G.  B.  then 
and  there  against  his  will  did  take,  drink,  and  swallow  down, 
a  great  quantity  of  the  distilled  spirituous  liquor  calle^ 
Geneva,  to  wit,  the  quantity  of  three  half  pints,  by  rea* 
son  of  which  said  drinking  and  swallowing  down. of  the  said 
great  quantity  of  spirituous  liquor  called  Geneva,  in  manner 
aforesaid,*  b]^  the  compulsion  aforesaid,  and  against  the  will  [*9^71] 
of  him  die  said  W.  F.  he  the  said  W.  F.  then  and  there  be- 
came suffocated  and  choaked,  and  thereof  then  and  there  in- 
stantly died;  and  so,«kc.  [as  ante  751.] 

That  W.  J.  late  of,  &c.  not  having,  &c.  but  moved  and  se-  Byforcing 
duced,  on,  &c.  at  an  unreasonable  hour  in  the  night,  to  wit,  *  »ckpci> 
about  the  hour  of  eleven  in  the  night  of  the  same  day,  with  ^  g^t 
force  and  arms,  at,  &c.  aforesaid,  in  and  upon  the  saia  E.  B*  (y) 
then  and  there  being  in  the  peace  of  God  and  of  our  said  lord 

(x)  From   Imp.  Off.  Appendix  der,  in  Analog  to  the  cue    of  the 

479,  3  Ed.  son,  who  cuned  about  his   dck  fi^ 

(y)  From  Imp.  Off.  Coroner*  Ap-  ther  in    inclement  weather*   till  he 

pend.  479. 3d  ed.  This  will  be  mur-  died.  2  Hale  433, 2.  post  777,  8. 

Crim.  Law^  vol-  hi.  c  c 
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the  king,  and  also  then  and  there  being  in  extreme  sick- 
ness and  weakness  of  body,  occasioned  by  a  fever,  and  then 
and  there  confined  to  her  bed  in  the  dwelling  house  of  him 
the  said  W.  J.  there  situate,  feloniously,  wilfully  and  of  his 
malice  forethought,  did  make  an  assault  and  that  the  said  W. 
J.  her  the  said  E.  B.  from  and  out  of  of  the  said  bed  and  al- 
so out  of  the  said  dwelling  house,  into  the  public  and  open 
street  there,  did  then  and  there  violently,  feloniously,  wil- 
fully and  of  his  malice  forethought,  remove,  force  and  drive, 
and  there  leave  ;  he  the  said  W.  J.  then  and  there  well  know- 
ing  the  said  £.  B.  to  be  then  in  extreme  sickness  and  weak- 
ness of  body  occasioned  by  the  fever  aforesaid,  by  means 
whereof  she  the  ssdd  £.  B.  through  the  cold  and  inclemency 
of  the  weather,  and  for  want  of  due  care  and  odier  necessa- 
ries requisite  for  a  person  in  such  sickness  and  weakness  as 
aforesaid,  then  and  there  died  ;  and  so,  &c.  [as  ante  751.1 
Against  That  J.  H.  from,  &c.  to,  &c.  next  following,  and  long  oe- 

Fl^  and  ^*^^  ^^^  ^tcT  was  warden  of  the  prison  of  the  Fleet,  &c.  and 
his  depu-  that  J.  B.  late  of,  &c.  was  during  that  time  servant  to  J.  H. 
ty,  for  and  employed  about  the  care  of  the  prisoners,  and  that  the 
mu^erby  gjjj  j^  g  being  a  person  of  a  cruel  nature  and  savage  dispo- 
a^prisoner  s^tion  towards  the  prisoners  then  being  in  the  same  prison^ 
in  an  /in-  on,  &c.  made  an  assault  upon  one  £.  A.  then  being  a  prison- 
whole-,       er  in  the  same  prison,  under  the  custody  of  the  said  J.  H.  and 

Toom.  and  ^^"^  ^®  *^*^  ^'  ^'  *®^  ^^^  there  with   force  and  arms,  &c. 
otherwise  unlawfully,  feloniously,  wilfully  and  of  his  malice  afore- 
occasion-    thought,  and  without  the  consent  of  the  said  £.  A.  took,  and 
^8r^       him  with  force  and  arms  to  a  certain  room  within  the  prison 
duress  of  aforesaid,  then  newly  built,  unlawfully,  feloniously  and  of 
imprison-   his  malice  aforethought,  conveyed  and  led,  and  him  the  said 
ment.  (x)    £.  A.  with  force  and  arms,  &c.  in  the  said  room  for  a  long 
time,  to  wit,  for  the  space  of  six  weeks  then  next  following, 
unlawfully,  feloniously  and  of  his  malice  aforethought,  impn- 
[*7r2]   soned  and  detained,  and  him  the  said  £.  A. 'i^  then  and  there 
with  force  and  arms,  &c.  for  all  the  time  last  mentioned  in 
that  room  without  fire,  without  covering  and  without  any 
kind  of  utensil  whatsoever,  unlawfully,  feloniously  and  of  his 
malice  aforethought,  forced  to  remain  and  be;  (the  walls  of  the 
aforesaid  room  made  of  bricks  and  mortar  at  the  aforesaid  time 
of  the  imprisonment  of  the  said  £.  A.  in  the  same  being  very 
moist,  and  the  room  aforesaid  being  situate  over  the  common 
sewer  of  the  said  prison,  and  near  the  place  where  the  dirt  and 
filth  of  the  said  prison,  and  the  excrements  of  the  said  prison- 
ers where  then  usually  deposited,  by  reason  whereof  the  room 
aforesaid  then  was  very  unwholesome  and  gready  dangerous 


(x)  This  was  the  indictment  sp     see  Post  321,  2.  2    Stra.  856.  ante 
gainst  Huggins    and  Barnes,  2  Ld.     725. 
Raym.  1574.  That  this  is  murder^ 
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to  the  life  of  any  person  detained  in  the  same.)  And  the  ju* 
rors,  &c.  do  furtner  present,  that  the  said  J.  B.  and  J.  H.  at 
the  said  time  of  the  imprisonment  of  the  said  E.  A.  in  that 
room,  well  knew  that  the  said  room  had  then  been  newly 
built,  and  that  the  walls  of  that  room  being  made  of  bricks  and 
mortar  were  then  very  moist,  and  that  the  said  room  was  so 
situate  as  aforesaid  ;  and  that  the  said  £.  A.  during  the  im- 
prisonment and  detaining  of  the  said  £.  A.  as  aforesaid,  in 
the  said  room,  to  wit,  on,  &c,  by  duress  of  the  same  impri- 
sonment and  detaining,  became  sick,  and  thereby  from  the 
same,  &c.  until,  &c.  in  the  room  aforesaid  languished,  on  which 
said,  &c.  the  said  E.  A.  by  duress  of  the  imprisonment  and 
detaining  aforesaid,  in  the  room  aforesaid,  at,  &c.  aforesaid, 
died.  And  the  jurors,  &c.  do  further  present,  that  the  said 
J.  H.  being  a  person  of  cruel  nature  and  savage  disposition, 
and  a  grievous  and  inhuman  oppressor  of  the  prisoners  in 
the  same  prison  under  his  custody  being,  during  the  said  im- 
prisonment and  detaining  of  the  siforesaid  E.  A.  in  the  room 
aforesud,  to  wit,  on  the  said,  &c .  and  divers  other  days  and  dmes 
during  that  imprisonment  and  detaining,  at,  &c.  aforesaid, 
feloniously,  wilfully  and  of  hi^  malice  aforethought,  wa9 
present,  aiding,  abetting^  comforting,  assisting  and  maintain- 
mg  the  aforesaid  J.  B.  feloniously,  wilfully  and  of  his  ma- 
lice aforethought,  the  said  E.  A.  m  manner  aforesaid  to  kill 
and  murder;  and  so,  he.  [as  ante  751.  charging  .both  vnth 
the  murder.^ 
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That  M.  B.  late  of,  &c.  spinster,  daughter  of  F.  B.  late  of  ^J^f*^ 
the  same  place,  gentleman,  deceased,  not  having  the  fear  of  ^^  |q„^ 
God  before  her*  eyes,  but  being  moved  and  seduced  by  the  der  of  her 
instigation  of  the  devil,  and  of  her  malice  aforethought,  con-  father,  by 
triving  and  intending  him  the  said  F.B.  her  late  father  in  his  [J^^'Slita. 
lifetime  to  deprive  of  his  life,  and  him  feloniously  to  kill  and  ic  with 
murder,  on,  ccc.  and  on  divers  other  days  and  times  between  tea  and 
the  said,  ike.  and,  &c.  with  force  and  arms  at,  &c.  aforesaid,  ^i^^^^' 
did  knowingly,  wilfully,  feloniously  and  of  her  malice  afore-  ^^^i^  ^^ 

drank  at 
■■  different 

times,  (a) 
(a)  Thia  was  the   indictment   a-     Weston  for  poisonings  Sir  Thomas    [*773J 
gainst  Kary  Blandy»  on  which  she     Qyerbury.  1  Harp.  St.  Tr.  335.  and 
«aa  convicted    and  executed.    See     see  another  form,  Imp.    Off.  Cor. 
her   case  with  the   indictment   at     Append.  470.  and  see  post  7793*  in 
1am.  10  Haiv.  St.  Tr.  1.  The  pre-     PeUt  Treason  against  a  woman  fcfs 
oe(Mnt  may  auo   he  found  in  Star-     poisoning  her  husband* 
Me,  364.  See  the  indictment  against 
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< 

thought,  mix  and  mingle  certain  deadly  poison,  to  wit,  white 
arsenic,  {b)  in  certain  tea  which  had  been  at  divers  days  and 
tithes  duritig  the  time  aforesaid  prepared  for  the  use  of  the 
said  F.  B.  to  be  drank  by  him  the  said  F.  B.  she  ^e  said  M. 
B.  then  and  there  well  knowing  that  the  said  tea  with  which 
she  the  s^id  M.  B.  did  so  mix  and  mingle  the  said  deadly  poi- 
son ^8  aforesaiid,  was  then  and  there  prepared  for  the  use  of 
iOie  said  F.  B.  with  intent  to  be  then  and  there  administered 
to  him  for  his  drinking  the  same,  and  the  said  tea  with  which 
the  said  poison  was  so  mixed  as  aforesaid,  afterwards,  to 
wit,  on  the  said,  &c.  and  on  the  ssdd  oAer  days  and  times  at, 
&c.  aforesaid,  was  delivered  to  the  said  F.  B.  to  be  then  and 
there  drank  by  him,  and  the   said   F.  B.  (not  knowing  the 
said  poison  to  have  been  mixed  with  the  said  tea)  did  after- 
wards, to  irit,  on  the  said,  &c.  and  on  the  said  divers  other 
days  and  times  there  drink  and  swallow  down  into  his  body, 
several  quanUiies  of  the  poison  so  mixed  as  aforesaid  with 
the  ssdd  tea.    And  that  the  &aid  M.  B.  might  more  speedily 
)till  and  murder  the  said  F.  B.  she  the  said  M.  B.  on  tne  said 
'&c.  and  On  divers  other  days  and  times  between  the  said,  &c. 
and,  &c.  ^ith  force,  and  arms,  at,  &c.   aforesaid,  did  know- 
.   Ingly,  wilfully,  feloniously  and  of  her  malice  aforethought, 
'tnix  and 'mingle  certun  deadly  poison,  to  wit,  white  arsenic 
Vith  certain  water  gruel,  which  had  been  made  and  prepar- 
'ed  for  the  use  of  the  said  F.  B.  to  be  drank  by  him  the  said 
F.  B.  she  the  said  M.  B.  then  and  there  weU  knowing  that 
the  said  water  gruel  with  which  the  said  poison  was  so  mixed 
as  aforesaid,  was  then  and  there  prepared  for  the  use  of  the 
said  F.  B.  with  intent  to  be  then  and  there  administered  to 
him  fbr  his  dridking  of  the  same,  and  the   said  water  gruel 
with  which  the  saud  poison  was  so  mixed  as  aforesaid,  after- 
wards, to  wit,  on  the  said,  &c.  and  on  the   said  other  days 
and  times  last  aforesaid,  at,  Gcc.  aforesaid,  was  delivered  to 
the  said  F.  B.  tobe  then  and  there  drank  by  him,   and  the 
said  F.  B.  (not  kndWitig  the  said  poison  to  have  been  mixed 
with  die  said  water  fi;ruel)  did  afterwards,  to  wit,  on  the  said, 
&c.  and  on  the  day  then  next  following,  and  on  divers  other 
days  and  times,  suterwai*ds  and  before  the  said,  &c.  there 
take,  drink,  and  swailbw  down  into  his  body  several  quanti- 
£#7T4]    ti^s  of  the  said^  poison  so  mixed  as  aforesaid  with  the  swl 
water  gruel,  and  the  said  F.  B.  of  the  poison  aforesaid,  and  by 
the  operation  thereof,  became  (c)  sick  and  greatly  distemper- 
ed in  his  body,  of  which  said  sickness  and  distemper  of  body 
Occasioned  by  die  ^d  drinking,  taking  and  swallowing  down 
into  the  body  of  the  said  F.  B.  of  the  poison  aforesaid  so 

(b)  The  kind  of  poison  Is  not         M    Qazre^  if  time  and  place 
materAly  see  ante  734.  ahouldnotbe  ailegcd. 
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mixed  and  mingled  in  the  said  tea  and  water  gruel  as  afore- 
said, he  the  said  F.  B.  from  the  said  several  days  and  times 
on  which  he  had  so  taken,  drank  and  swallowed  down  the 
same  as  aforesaid,  until  Ae  said,  &c.  at,  8cc.  aforesaid,  did 
languish,  and  languishing  did  live,  on  which  said,  &c.  at,  &c. 
aforesaid,  he  the  said  F.  B.  of  the  poison  aforesaid  so  tsiken, 
drank  and  svrallowed  down  as  aforesaid,  and  of  the  sud 
sickness  and  distemper  thereby  occasioned,  did  die :  and  so, 
[as  ante  751.1 

That  J.  J.  late  of,  &c.  not  having,  6:c.  but  being  moved  For  sc- 
and  seduced,  &c.  and  of  his  malice  aforethought,  wickedly  ^'^^X  . 
contriving  and  intending  her  the  said  M.  S.  with  poison  wil^  TOUcmu? 
fully,  feloniously   and  of  his  malice  aforethought,   to  kill  the  de- 
and  murder,  on,  &c.  with  force  and  arms,  at,  &c.  felonious-  ceased. 
ly,  wilfully  and  of  his  malice  aforethought,  did  privately  and  ^'^ 
secretty  convey  into  and  leave  a  great  quantity  of  white  ar^ 
senic,  being  a  deadly  poison,  in  die  lodging  room  of  her  the 
said  M.  S.  m  the  dwelling  house  of  him  the  said  J.  J.  diere 
situate,  and  that  the  said  J.  J.  contriving  and  intending  as 
aforesaid,  afterwards,  to  wit,  on  the  same  day  and  year  atore- 
said,  the  same  white  arsenic  with  a  certain  quantity  of  beer 
in  the  same  room  then  and  there  being,  then  and  there  felon- 
iously, wilfully  and  of  his  malice  aforediought,  did  put,  mix 
and  mingle  (he  the  said  J.  }.  then  and  there  well  knowing  the 
said  white  arsenic  to  be  a  deadly  poison  ;)  and  that  the  said 
i/l.  S.  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  did  take, 
drink  and  swallow  down  a  great  quantity  of  the  said  beer 
with  which  the  said  white  arsenic  was  mixed  and  mingled  by 
the  said  J.  J.  as  aforesaid,  (she  the  said  M.  S.  thto  and 
there  not  knowing  diat  there  was  any  white  arsenic  or  other 
poisonous  or  hurtful  ingredient,  mixed  or  mingled  with  the 
said  beer  as  aforesaid  ;)  by  means  whereof  she  the  said  M. 
S.  then  and  there  became  sick  and  distempered  in  her  body ; 
and  the  said  M.  S.  of  the  poison  aforesaid,  so  by  her  taken, 
drank  and  swallowed  down  as  aforesaid,  and  bf'^the  sickness 
occasioned  diereby  from  the  said,  &c.*  untiljthe  t%venty-eighth  [^771^] 
day  of  the  same  month,  in  the  same  year,  in  the  parish  aforesaid, 
in  the  county   aforesaid,  did  languish,  and  languishing  did 
live  ;  on  which  said,  &c.  at,  &c.  aforesaid,  she  the  said  M. 
S.  of  the  poison  aforesaid,  and  of  die  sickness  and  distem- 
per occasi6ned  thereby,  did  die  ;  and  so,  Sec.  [as  ante  751.]      indlct- 

That  J.  D.  late  of,  &c.  not  having,  eke.  but  being  moved  mentfor 
and  seduced,  8cc.-fidoniously,-wilfully,  and  of  his  malice  afore-  ™^"l^' 

(d)  Prom  Cro.  C.  C.  8th  ed.  280.  actually  taken  in  his  absence.  3  Inst 

A  man  may  be  a  principal  by  |)repa-  138.  Post.  349.  1  vo).  257.  see  the 

rin^  and  laying  poison  with  intent  next  precedent.- 
IbatitiDay  be  taken,  though  it  is  ^    »  ' 
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ing  poison  thought,  devising  and  intending  T.  B.  to  poison,  kill  and 
**^*^k^  ^^  murder,  on,  &c.  {/)  with  force  and  arms,  at,  &c.  aforesaid,  a 
for  medT-  c^^^^  quantity  of  arsenic,  to  wit,  two  drachms  of  arsenic 
cine,  lay-  (being  a  deadly  poison,)  feloniously,  wilfully  and  of  his  ma- 
ing^theof.  lice  aforethought,  did  put,  infuse,  mix  and  mingle  in  and 
fence  in  together  with  *  water  (he,  the  ssud  J.  D.  then  and  there  well 
counts  (e)  knowing  the  said  arsenic  to  be  a  deadly  poison  ;)  and  that  the 
said  J.  D.  the  said  arsenic,  so  as  aforesaid  put,  infused  in, 
and  mixed  and  mingled  in  and  together  with  water,  into  a 
certain  glass  phial  bottle  of  the  vsdue  of  one  penny,  did  put 
and  pour,  and  Ae  said  glass  phial  bottle  with  the  said  arsenic 
put,  infused  in,  and  mixed  and  mingled  in  and  together  with 
water  as  aforesaid,  contained  .therein,  then  and  there,  to  wit, 
on  the  same,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  felo- 
niously, wilfully  and  of  his  malice  aforethought,  in  the  lodg- 
ing room  of  the  said  T.  B#  did  put  and  place,  in  the  place  and 
stead  of  a  certain  medicine  then  lately  before  prescribed  and 
made  up  for  the  said  T.  B.  and  to  be  taken  by  the  said  T.  B. 
he  the  said  J.  D.  then  and  there  feloniously,  wilfully  and  of 
his  malice  aforethought,  intending  that  the  said  T.  B.  should 
drink  and  swallow  down  into  his  body  the  said  arsenic,  put, 
infused,  mixed  and  mingled  in  and  together  with  water  as 
aforesaid  contained  in  the  said  glass  phial  bottle,  by  mistak- 
ing the  same  as  and  for  the  said  medicine  so  prescribed  and 
made  up  for  the  said  T.  B.  and  to  be  by  him  the  said  T.  B. 
taken  as  aforesaid.  And  the  jurors,  &c.  do  further  present, 
that  the  said  T.  B.  not  knowing  the  said  arsenic  put,  infused 
in,  and  mixed  together  with  water  as  aforesaid,  contsdned  in 
the  said  glass  phial  botde  so  put  and  placed  by  the  said  J.  D. 
in  the  lodging  room  of  the  said  T.  B.  in  the  place  and  stead 
of  the  said  medicine  then  lately  before  prescribed  and  made 
up  for  the  said  T.  B.  and  to  be  taken  b^  him  the  said  T.  B. 
in  manner  aforesaid,  to  be  a  deadly  poison,  but  believing  the 
same  to  be  the  true  and  real  medicine  then  lately  before  pre- 
^76]  scribed  and*  made  up  for  and  to  be  taken  by  him  the  said  T. 
B.  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  the  said  ar- 
senic so  as  aforesaid  put,  infused  in,  and  mixed  together  with 
water  by  the  said  J.  D.  as  aforesaid,  contained  in  the  said 
glass  phial  botde,  so  put  and  placed  by  the  said  J.  D.  in  the 
lod^ng  room  of  him  the  said  T.  B.  in  the  place  and  stead  of 
the  said  medicine,  then  lately  before  prescribed  and  made  up 
for  the  said  T.  B.  he  the  said  T.  B.  did  take,  drink  and  swal-' 


(e)  From  Gro.  C.  G.  382.  Gro.  C.  times,  between  the  said f  and 

A.  458.  Starlde,  369.  See  notes  to  the  said ^  in  the year  of 

last  precedent,  and  I  vol.  257,  the  rei(^  of  his  said  majesty/'  as 

(/)  If  the  poison  was  administer-  in  the  indictment  against  Miss  Blan> 

ed  more  than  once,  it  should  be  ad-  dy,  ante  772,  3. 
dedy  <<ando9  divers  other  days  an4 
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low  down  into  his  body,  by  means  of  which  said  taking, 
drinking  and  swallowing  down  into  the  body  of  him  the  said 
T.  B.  of  the  said  arsenic  so  as  aforesaid  put,  infused  in  and 
mixed  together  with  water  by  the  said  J.  D.  as  aforesaid,' he, 
the  said  T.  B.  then  and  there  became  sick  and  distempered 
in  his  body,  of  which  said  sickness  and  distemper  of  body, 
occasioned  by  the  said  taking,  drinking  and  swallowing  down 
into  the  body  of  him  the  said  T.  B.  of  the  said  arsenic,  so  as 
aforesaid  put,  infused  in,  and  mixed  together  with  water, 
by  the  said  J.  D.  as  aforesaid,  he,  the  said  T.  B.  on  the  said, 
8cc.  at,  &c.  aforesaid,  did  die  ;  and  so,  &c.  [as  ante  751. J 

That  G.  L.  late  of,  8<c.  not  having,  &c.  but  being  moved  By  send- 
and  seduced,  &c.  and  of  his  malice  forethought,  contriving  '"ST  poison 
and  intending  the  said  A.  B.  with  poison  feloniously  to  kill  ^^ 
and  murder,  on,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  a 
great  quantity  of  yellow  arsenic,  being  a  deadly  poison,  with 
a  certain  quantity  of  white  wine,  feloniously,  wilfully  and  of 
his  malice  forethought,  did  mix  and  mingle,  he  the  said  G.  L. 
then  and  there  well  knowing  the  said  yellow  arsenic  to  be  a 
deadly  poison  ;  and  that  the  said  G.  L.  afterwards  to  wit,  on, 
&c.  at,  &c.  aforesaid,  the  poison  aforesaid,  so  as  aforesaid, 
mixed  and  mingled  with  the  white  wine  aforesaid,  felonious* 
ly,  wilfully  and  of  his  malice  forethought,  did  send  to  her  the 
said  A.  B.  to  take,  drink  and  swallow  down  ;  and  that  the 
said  A.  B.  not  knowing  the  poison  aforesaid,  in  the  white 
wine  aforesaid,  to  have  been  mixed  and  mingled  as  aforesaid, 
afterwards  to  wit,  on,  &c.  at,  &c.  aforesaid,  the  said  poison 
so  aa^aforesaid  mixed  and  mingled  by  the  procurement  and 
persuasion  of  the  said  G.  L.  did  take,  drink  and  swallow 
down  ;  and  thereupon  the  said  A.  B.  by  the  poison  afore- 
said, so  mixed  and  mingled  as  aforesaid,  and  so  taken,  drank 
and  swallowed  down  as  aforesaid,  became  then  and  there 
sick  and  distempered  in  her  body,  and  the  said  A.  B. 
of  the  poison  aforesaid,  and  of  the  sickness  and  dis- 
temper* occasioned  diereby  from  the  said,  &c.  until,  &c.  at  r*777] 
the  parish  aforesaid,  in  the  coun^  aforesaid,  did  languish, 
and  languishing  did  live;  on  which  said,  &c.  she  the  said  A. 
B.  at,  Sec.  aforesaid,  of  the  poison  aforesaid,  and  of  the 
said  sickness  and  distemper  thereby  occasioned  as  aforesaid, 
did*  die.     And  so,  &c.  [as  ante  751.] 

That  A.  B.  late  of,  ^c.  not  having  the  fear  of  God  before  For  the 
his  eyes,  but  being  moved  and  seduced,  &c.  and  of  his  malice  murder  of 
aforethought,  contriving  and  intending  one  R.  S.  then  being  p"en,^ce 

-  where  the 

^  .  deatli  was 

(f )  From  Imp.   On,  Cor.  App.     gree  thoog'h  absent.  Kel.  53,  3.  1  caused  by 

477.  3d  cd.    A  party  who  procures  vol.  257.                                               Btarvinjc. 

another  to  administer  poison  who  (A)^From  8  C.  C.  C.279.  See  two  rf^\ 

is  ignorant  of  the  nature  of  the  next  ^precedents.                                   ^ 

mixture  is  a  principal  in  the  first  de* 
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an  apprentice  to  him  the  said  A.  B.  feloniously,  wilfully,  atid 
of  his  malice  aforethought,  to  starve,  kill,  and  murder,  on, 
&c.  and  on  divers  days  and  times,  between  that  day,  and,  &c. 
with  force  and  arms,  at,  &c.  aforesaid,  in  and  upon  the  said 
R.  S.  his  apprentice  aforesaid,  in  the  peace  of  God,  and  of 
our  said  lord  the  king,  then  and  there  being,  feloniously,  wil- 
fully, and  of  his  malice  aforethought,  did  make  divers  as- 
saults, and  that  the  said  A.  B.  on  the  said,  &c.  at,  &c.  him 
the  said  R.  S.  in  a  certain  room  in  the  dwelling  house  of 
him  the  said  A.  B.  there  situate,  feloniously,  wilfully,  and  of 
his  malice  aforethought,  did  secredy  confine,  and  imprison^ 
and  that  the  said  A.  B.  from  the  said,  Ike.  until,  &c.  at,  &c. 
aforesaid,  feloniously,  wilfully,  and  of  his  malice  siforethought 
.  did  neglect,  omit  and  refuse  to  give  and  administer,  and  to 
permit  and  suffer  to  be  given  and  administered  to  him  the 
said  R.  S.  sufficient  meat  and  drink  necessary  for  the  suste- 
nance, support,  and  maintenance  of  the  body  of  him  the  said 
R.  S.  by  means  of  which  said  confinement  and  imprisonment, 
and  also  of  such  neglecting  and  refusing  to  give  and  adminis- 
ter,  and  to  permit  and  suffer  to  be  given  and  administered, 
such  meat  and  drink  as  were  necessary  and  sufficient  for  the 
sustenance,  support,  and  maintenance  of  the  body  of  him  the 
said  R.  S.  he  tne  said  R.  S.  from  the  said,  &c.  until,  &c.  at, 
&c.  aforesaid,  did  languish  and  pine,  and  became  greatly 
emaciated  and  consumed  in  his  body,  and  during  the  time 
aforesaid  there  languishing  did  live,  on  which,  &c.  at,  &c. 
aforesaid,  he  the  said  R.  S.  of  such  confinement  and  impri- 
sonment, and  want  of  such  due  and  necessary  meat  and 
drink,  for  the  sustenance,  support,  and  maintenance  of  his 
body,  did  die,  and  so,  &c.  [as  ante  751,] 
By  con-  [jls  in  the  last  precedent  to  the  end  of  statement  of  the  aS'^ 
^pfn^  «aM//.]  And  that  the  said  C.  D.  afterwards  to  wit,  on  the 
tice  and  ^aid,  &c.  continually*  from  thence  unul,  &c.  aforesaid,  felo- 
starving  niously,  wilfully,  and  of  his  malice  aforethought  did  keep, 
J"°*^  confine,  and  imprison  him  the  said  A.  B.  in  a  certain  cellar, 
rWVsl  ^^^^  ^^  parcel,  of  a  certain  messuage  or  dwelling  house^si- 
I-  ^  tuate  and  being  at  the  parish  afor(ssaid,  in  the  county  afore- 
said, and  during  all  that  time  did,  feloniously,  wilfully,  and 
of  his  malice  aforethought,  neglect  and  refuse  to  pve  and  ad- 
minister, or  permit  to  be  given  or  administered  to  him  the 
said  A.  B.  being  so  confined  and  imprisoned  as  aforesaid, 
sufficient  meat,  drink,  victuals,  and  other  necessaries  proper 
and  requisite  for  the  sustenance,  support,  and  maintenance  of 
the  body  of  him  the  said  A.  B.  by  means  of  which  said  con- 

(t)  From  Cro.  C.  A.  464.  See  a  3r2,  and  see  count  a^nst  a  mother 
stmiiar  precedent  for  confining  and  for  starving  her  bastard  child»  ante 
starving  a  wife  to  death.  SUrkie,     769,  and  Imp.  Off.  Cor.  482,  3d.  ed. 
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finement  and  imprisonment,  and  also  for  want  of  sufficient 
meat|  drink,  victuals,  and  other  necessaries,  as  were  proper 
and  requisite  for  the  sustenance  and  support,  and  mainte* 
nance  of  the  body  of  him  the  said  A.  B.  he  the  said  A.  B. 
from,  &c.  until,  &c.  in  the  said  cellar,  at,  ^c.  aforesaid,  did 
linger  and  pine,  and  became  greadv  emaciated  and  consumed 
in  his  body,  and  during  all  that  time  did  languish,  and  lan* 
guishing  did  live ;  on  which  said,  •  c.  he  the  said  A.  B.  at, 
&c.  aforesaid,  of  such  confinement  and  imprisonment,  and  for 
want  of  such  sufficient  meat,  drink,  victuals,  and  other  ne* 
cessaries,  as  were  proper  and  requisite  for  the  sustenance, 
support,  and  m^ntenance  of  his  body,  did  miserably  perish 
and  die ;  and  so,  &c.  [as  ante  751.] 
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That  A.  B.  late  of,  &c.  labourer,  late  the  servant  of  E.  F.  For  petit 
his  master,  not  having  the  fear  of  God  before  his  eyes,  but  ^^*^ 
being  moved  and  seduced  by  the  instigation  of  the  devil,  and  servant 
of  his  malice   aforethought  contriving  and  intending  him  strangled 
the  said  £.  F.  his  said  master  to  deprive  of  his  life,  and  him  ^  ^'^ 
feloniously  and  trautorously  to  kill  and  murder,  on,  &c.  with     ^'^  ^ 
force  and  arms,  at,  8cc.  in  and  upon  the  said  £.  F.  his  said 
master,  in  the  peace  of  God  and  our  said  lord  the  king,  then 
and  there  being,  feloniousljr,  triutorously,  (/)  wilfully,  and  of 
his  malice  aforethought,  did  make  an  assault,  and  that  the 
said  A.  B.  a  certain  silk  handkerchief  of  the  value  of  one 
shilling,  about  the  neck  of  him  the  said  E.  F.  then*  and    [4^779] 
there  feloniously,  traitorously,  wilfully,  and  of  his  malice 
aforethought,  did  fix^  tie,  ^nd  fasten,  and  that  the  said  A.  B. 
him  the  said  E.  F.  with  the  silk  handkerchief  aforesaid,  did 
then  and  there  choak,  suiFocate,  and  strangle,  of  which  said 
choaking,  suffocation,  and  strangling,  he  the  said  £•  F«  then 
and  there  instandy  died.  And  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say,  diat  the  said  A.  B.  the  servant 
of  the  said  E.  F.  him  the  said  E.  F.  his  said  master,  in  man- 
ner and  by  the  means  aforesaid,  feloniously,  traitorously,  (/) 
wilfully,  and  of  his  malice  aforethought,  did  kill  and  murder^ 
against  the  peace,  &c. 

That  H.  R.  late  of,  8cc.  widow,  late  servant  of  H.  M.  wi-  Against  r 

4ow,  her. mistress,  not  having,  tScc.  but  being  moved  and  se-  servant 

'  formur'* 

"  der  and 

{k)   From  Cro.  C.  C.  379.    See         (/)  This  word  must  always  be  la- 
other  precedents.   Imp.   Off*.    Cor.     serted,  or  judgment  can  only  be  giv- 
474.  3d  ed.  as  to  the  offence,  &c.     en  for  murder.  1  East^  P.  C.  346. 
See  ante  742. 

Crim.  Law.  vol.  hi.  d  d 
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petty  trea^  duced,  &c.  and  of  her  malice  aforethought,  contriving  and  in- 
son,  m  one  tending  her  the  said  H.  M.  her  mistress  to  deprive  of  her 
cwn  .  {,m)  J.  jj^^  ^^j  feloniously  and  traitorously  to  kill  and  murder,  on, 
&c.  with  force  and  arms,  at,  &c.  aforesaid,  in  and  upon  the 
said  H.  M«  the  mistress  of  the  said  H.  R.  feloniously,  trait- 
orously, wilfully  and  of  her  malice  aforethought,  did  make  an 
assault,  and  that  the  said  H.  R.  with  a  certain  stick,  having 
«  bayonet  fixed  at  the  end  thereof,  of  the  value  of  two  shil* 
lings,  which  stick  she  the  said  H.  R.  in  both  her  hands  then 
and  there  had  and  held,  in  and  upon  the  top  of  the  head  of 
her  the  said  H.  M.  did  then  and  ther^  feloniously,  trsdtor- 
ously,  wilfully  and  of  malice  aforethought  of  her  the  ssud  H« 
R.  strike,  cut,  stab  and  penetrate,  givmg  to  the  said  H.  M. 
by  such  striking,  cutting,  stabbing  and  penetrating  of  Ae  said 
H.  M.  with  the  bayonet  so  fixed  at  the  end  of  the  stick  afore- 
asud,  in  and  upon  the  top  of  the  head  of  her  the  said  H.  M. 
one  mortal  wound,  of  the  length  of  one  inch,  and  of  the  depth 
of  half  an  inch,  of  which  mortal  wound,  the  said  H.  M.  from 
the  said,  &c.  until,  &c.  in  and  at,  &cc.  aforesaid,  did  languish, 
and  languishing  did  live,  on  which  said,  &c.  at  &c.  aforesaid,  of 
the  mortal  wound  aforesaid,  she  the  said  H.  M.  died.     And 
so,  &c.  [as  mfirf  779], 
For  petty       That  A.  B.  late  of,  &c.  widow,  late  wife  of  J.  B.  late  of  the 
treason  a-  same  place,  yeoman,  deceased,  not  having,  &c.  but  being 
woi^^or  ™oved  and  seduced,  &c.  and  of  her  malice  aforethought,  con- 
poisoning   triving,  devising  and  intending  him  the  said  J.  B.  her  said 
her  hus-     late  husband,  to  deprive  of  his  life,  and  him  feloniously  and 
^niMrftnl   tJ^^i^^rously  to  kill  and  murder,*  on,  &c.  with  force  and 
I  '^"J   arms,  at,  etc.  .aforesaid,  feloniously,  traitorously,  wilfully, 
and  of  her  malice  aforethought,  did  mix  and  mingle  a  great 
quantity  of  deadly  poison,  called  arsenic,  into  a  quantity  of 
water  gruel ;  and  that  the  said  A.  B.  then  and  there  feloni- 
ously, traitorously,  wilfully,  and  of  her  malice  aforethought, 
did  give  and  deliver  the  said  water  gruel,  so  mixed  with  the 
said  poison  aforesaid,  to  the  said  J.  B.  her  said  then  husband, 
to  be  drank  by  him  the  said  J.  B.  (she  the  said  A.  B.  then 
and  there  weU  knowing  the  said  arsenic  to  be  a  deadly  poi- 
ison.)     And  that  the  said  J.  B.  by  the  persuasion  and  instiga- 
tion of  the  said  A.  B.  the  said  water  gruel,  so  mixed  with 
poison  as  aforesaid, not  (knowingthesame  to  be  deadly  poison) 
did  then  and  there  drink,  and  swallow  down  into  his  body,  by 
which  drinking  and  swallowing  of  Ae  said  water  gruel,  so 


(m)   This  was  the  indictment  a-  prisoner  was  convicted  of  murder, 

gainst     Henrietta    Radboume.      1  that  conviction  was  held  valid,  and 

Leacti,  457.     The  charge,  though  she  was  executed  ptirsuant  to  her 

clearly    proved  by  circumstantial  sentence. 

evidence,    was  not  supported   by  (n)  Cro.  C.  C.  8th  ed.  471.  2 

two  witnesses,  as  is  necessary   in  Stare.  361, 
jretit  treason,  (see  ante  774.)  but  the 
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mixed  with  poison  as  aforesaid^  the  said  J.  B.  then  and  there 
became  sick  and  greatly  distempered  in  his  body,  of  which 
sickness  and  distemper,  he  the  said  J.  B.  from  the  said,  &c. 
until,  &c.  did  languish,  and  languishing  did  live,  on  which 
said,  &c.  the  said  A.  B.  at,  &c.  aforesaid,  of  die  said  sickness 
and  distemper,  occasioned  by  the  drinking  of  the  said  water 
gruel,  ao  mixed  with  poison  as  aforesaid,  died.  And  so,  &c. 
[as  in  the  precedent  ante  779.] 

That  A.  B.  late  of,  &c-  widow,  late  the  wife  of  C.  B.  late  of,  For  petit 
&c.  not  having,  &c.  but  being  moved  and  seduced,  &c.  and  SjJJ'J^  ** 
of  her  malice  aforethought,  contriving  and  intending  him  the  wife  by 
said  C.  B.  her  saidlate  husband,  to  deprive  of  his  life,  and  him  killing  her 
feloniously,  and  traitorously,  to  kill  and  murder,  on,  &c.  *''?[? ^*^ 
with  force  and  arms,  at,  &c.  aforesaid,  in  and  upon  the  said  pin  of  iT 
C.  B.  her  said  husband,  in  the  peace  of  God  and  of  our  said  window 
said  lord  the  king,  then  and  there  being,  feloniously,  traitor-  ri»uttcr. 
ously,  wilfully  and  of  her  malice  aforethought,  did  make  an  as-  ^^) 
sauU,and  that  the  sud  A.  B.  with  a  certain  iron  pin  of  a  win- 
dow shutter,  of  the  value  of  six  pence,  which  she  di^  said  A. 

B.  then  and  diere  had  and  held  in  her  right  hand,  him  the 

C.  B.  in  and  upon  the  head  of  him  the  said  C.  B.  near  unto 
t^e  left  temple,  did  then  and  diere  strike  and  beat,  diereby ,  then 
and  there,gi  ving  unto  him  the  said  C.  B.  with  the  iron  pin  afore- 
said, in  and  upon  the  head  of  him  the  s^d  C  B.  near  unto  the 
left  temple  aforesaid,  one  mortal  wound,  of  the  length  of  two 
inches,  and  depth  of  half  an  inch,  of  which  said  mor^  wound, 
he  the  said  C.  B.  from  the  said,  &c.  to,  &c.  at,  &c.  aforesaid, did 
languish,  and  languishing  did  live,  on  which  said,  &c.  in  the 
year  aforesaid,  in,  &c.  aforesaid,  of  the  mortal  wound  afore* 
said,  he  the  said  C.  B.  died.     And  so,  &c.  Tas  ante  779.] 

That*  M.  H.  late  of,  &c.  yeoman,  and  £.  B.  late  of,  &c.    [^fSlj 
widow,  (late  the  wife  of  S.  B.  late  of  the  same  place,  labour-  For  mur- 
er,)  not  having,  &c.  but  being  moved  and  seduced,  &c.  on,  ^®^f?** 
fcc.  with  force  and  arms,  at,  &c.  aforesaid,  feloniously,  wil-  J^^  by'**^ 
fully,  and  of  their  malice  aforethought,  and  she  the  said  £.  shooting; 
B.  also,  traitorously,  did  make  an  assault  upon  the  said  S.  B.  ▼iz.  a- 
the  husband  of  her  the  said  E.  B.  in  the  peace  of  God  and  ^^^ 
our  said  lord  the  king,  then  and  there  being,  and  that  the  whothot^ 
said  M.  H.  a  certain  gun  of  the  value  of  five  shillings,  then  for  mur- 
and  there  charged,  and  loaded  with  gunpowder  and  divers  *^'?  *J^ 
leaden  shot,  which  gun,  he  the  said  M.  H.  in  both  his  hands  ti^wi- 
then  and  there  had  and  held,  to,  against,  and  upon  the  said  dowof  the 
S.  B.  then  and  there,  feloniously,  wilfully,  and  of  his  malice  deceased. 


(•)  From  Imp.  Off.  Cor.    471.  is    proper,  thoogh  if   the  parties  f^J^'  ^' 

3d.  ed.  chose  to  insist  on  their  challenges,  uttt«aion. 

(p)  From  Cro.  A.  456.  10  St.  Tr.  they  must  betri«d  fcpsj^tely.  Fgtt.  \P) 

I,  See  alflo  Stark.  368.  This  joinder  339, 106. 
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aforethought,  did  shoolt  and  discharge,  and  that  the  said  M. 
H.  with  die  leaden  shot  aforesaid,  out  of  the  gun  aforesaid^ 
then  and  there,  by  force  of  the  gunpowder,  shot,  discharged, 
and  sent  forth  as  aforesaid,  the  aforesaid  S.  B.  in  and  upon 
the  left  side  of  the  head  of  him  the  said  S.  B.  near  the  left 
ear  of  him  the  said  S.  B.  then  and  there,  with  the  leaden  shot 
aforesaid,  out  of  the  gun  aforesaid,  by  the  said  M.  H.  so  as 
aforesaid  shot,  discharged,  and  sent  forth,  feloniously,  wil- 
fully, and  of  his  malice  aforethought,  did  strike,  penetrate, 
and  wound,  giving  to  the  said  S.  B.  with  the  leaden  shot 
aforesaid,  so  as  aforesaid  shot,  discharged,  and  sent  forth 
out  of  the  gun  aforesaid,  by  the  said  M.  H.  in  and  upon  the 
left  side  of  the  head  of  him  the  said  S.  B.  near  the  left  ear 
of  him  the  said  S.  B.  one  mortal  wound,  of  the  depth  of  four 
inches,  and  of  th^  breadth  of  two  inches,  of  which  said  mortal 
wound  the  said  S.  B.  then  and  there  instantly  died.  And 
that  the  said  £.  B.  the  wife  of  him  the  saud  o.  B.  then  and 
there,  feloniously,  traitorously,  wilfully,  and  of  her  malice 
aforethought,  was  present,  aiding,  helping,  abetung,  com* 
forting,  assisting,  and  maintaining  the  said  M.  H.  the  felony 
and  murder  aforesaid,  in  manner  and  form  aforesaid,  to  do 
and  commit;  and  so  the  jurors,  &c.  do  say,  that  the  said  M. 
H.  feloniously,  wilfully,  and  of  his  malice  aforethought,  and 
the  said  £.  B.  feloniously,  traitorously,  wilfully,  and  of  her 
malice  aforethought,  him  the  said  S.  B.  then  and  there,  in 
manner  and  form  aforesaid,  did  kill  and  murder,  against  the 
peace,  &c. 


INDICTMENTS  FOR  MURDER,  ON  THE  STA- 
TUTE OF  STABBING,  1  Jac.  1.  c.  8. 

C*r82] 

On  the  1  That*  J.  A.  latc;  of,  &c.  not  having  the  fear  of  God  before 
«*fii  ^'  \  "***  eyes,  but  being  moved  and  seduced  by  the  instigation  of 
Wm-!  ?0) '  *^  acvil,  on,  &c.  at  the  hour  of  nine  in  the  afternoon  of  the 
same  day,  with  force  and  arms,  at,  &c.  aforesaid,  in  and  upon 
one  G.  H.  in  the  peace  of  God  an'd  of  our  said  lord  the  king, 
then  and  there  being,  the  aforesaid  G.  H.  not  having  any 
weapon  then  drawn,  nor  the  aforesaid  G.  H.  having  first 
stricken,  (r)  the  said  J.  A.  feloniously  did  make  an  as- 
sault, and  that  the  aforesaid  J.  A.  with  a  certain  drawn 
sword,  of  the  value   of  five  shillings,  which  he  the   said 


mm 


(9)  See  timilar  precedents,  Burn.         (r)  These  words  are  necessary*  as 

J.  Indictment  ix.  Cro.   C.  C.  273.  being  part  of  the  description  of  the 

6tai4cie,  383.  and  Imp.  Off.  Cor.  487.  ivffeiioe  in  the  lUtute.  2  Hale,  179. 
See  notes  at  lai^,  ante  746 15749. 


INDICTMENTS   7pK  MANStAUGRTER*  21^ 

J.  A.  in  his  right  hand  then  and  there  had  and  held,  the  said 
G.  H.  in  and  upon  the  right  side  of  the  belly,  near  the  short 
ribs  of  him  the  said  G.  H.  the  aforesaid  G.  H.  as  is  aforesaid^ 
then  and  there  not  having  any  weapon  drawn,  nor  the  afore- 
said G.  H.  then  and  there  having  first  stricken,  («)  the  said 
J.  A.  then  and  there,  feloniously  did  stab  and  thrust,  giving 
unto  the  ssdd.G.  H.  then  and  there,  with  the  sword  aforesaid^ 
in  form  aforesaid,  in  and  upon  the  right  side  of  the  belly,  near 
the  short  ribs  of  him  the  sud  G.  H.  one  mortal  wound,  of  the 
breadth  of  one  inch,  and  of  the  depth  of  nine  inches,  of  which 
aaid  mortal  wound,  he  the  said  G.  H.  then  and  there  instantlv 
died.  And  so  the  jurors  aforesaid,  upon  iheir  oath  aforesaid, 
do  say,  that  the  said  J.  A.  him  the  said  G.  H.  on  the  afore- 
said, &c.  at,  &c.  aforesaid,  in  manner  and  form  aforesaid, 
feloniously  did  kill,  against  the  peace,  &c.  and  against  the 
form  of  the  statute,  (t)  kc. 

That  C.  D.  late  of,  &c.  [om  in  the  last  indictment  to  the  end^  Tlie  like, 
and  then  as  follows.']  And  the  jurors,  &c.  do  further  say,  that  ci>*npng 
S.  W.  late  of,  &c.  and  G.  W.  late  of,  &c.  at  the  time  of  the  "^  abet- 
doing,  and*  committing  of  the  felony  and   manslaughter  ting.  («) 
aforesud,  feloniously  were  present,  abetdng,  aiding,  assisting,    [«783] 
comforting,  and  mamtaining  the  said  C.  D.  to  kill  and  slay 
the  said  A.  B*  in  manner  aforesaid,  against  the  peace,  &c. 


INDICTMENTS  FOR  MANSLAUGHTER. 

« 

< 

[As  ante  750  to  *  omitting  the  terms,  *4nalice  aforethought.'^  Ac^nst 
in  the  kinir^s  hiirhway,  there,  in  and  upon  one  £•  F.  felonious-  ^^  drirer 

^  formaii* 

(#)  See  ante  747",  8.  bc»di  could  only  be  found  guilty  of  (v) 

(I)  This  conchiflionifl  unneeeanrf,  simple  manslaughter, 
as  the  statute  creates  no  new  offence,  M  See  similar  precedent.  Star- 
but  only  takes  away  clergy  where  kie,381.  The  nature  of  mandaugh- 
1>efore  it  was  allowed ;  but  it  oamiot  ter  will  be  found  suffidently  sUt- 
firejudice;  and  if  the  defendant  is  ed  in  the  description  of  murder, 
ibund  guilty  of  manslaughter  at  when  the  alleviations  of  that  offence 
common  law,  may  be  rejected  as  were  considered,  see  ante  738.  It 
suporftuous.  1  Hale,  468,  9.  ante  may  be  discribed  exactly  like  mur- 
748,9.  der,  except  in  the  omission  of  the 

(«)  Prom  bnp.  Off.  Cor.  486.  As  words    « murder,"    and    «<  malice 

the  statute  takes  away  cleigy  only  aforethought.'*    Like  murder  it  was 

from  the  party  actually  stabbing,  the  originally  clemrable  and  has  never 

principal  m  second  degree,  where  been  excluded  from  thee  benefit  of 

the  offence  would  be  manslaughter  clergy  by  any  statute,  except  in  case 

had  death  occurred  bv  other  means,  of  stabbing    already    noticed.    Its 

is  guilty  of  manslaughter  only.    In  punishment  is  therefore  the  same 

diat  case,  if  it  were  proved  in  evi-  with  other  clergyable  felonies.    8ee 

dence  that  the  blow  was  given  by  4  Bla.  Com,  190  to  193 
Ihe  party  charged  as  an   abettor. 
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ly  and  wilfully,  did  make  an  assault,  and  a  certain  cart  of 
the  value  of  five  pounds,  then  and  there  drawn  by  two  hor- 
ses, of  the  value  of  ten  pounds,  which  he  the  said  A.  B*  was 
then  and  there  driving  in  and  along  the  said  highway,  in  and 
against  the  said  E.  F.  feloniously  did  force  and  drive,  and 
him  the  said  £.  F.  did  thereby,  then  and  there,  throw  to  and 
upon  the  ground,  and  did  then  and  there,  feloniously,  force 
and  drive  one  of  the  wheels,  to  wit,  the  off' wheel  of  the  said 
cart,  against,  upon,  and  over  the  head  of  him  the  said  E.  F., 
then  lying  upon  the  ground,  and  thereby  did  then  and  there 
give  to  the  said  £.  F.  in  and  upon  his  head,  one  mortal  frac- 
ture and  contusion,  of  which  ^e  said  E.  F.  then  and  there 
instantly  died.  And  so  the  jurors,  &c.  do  say,  that  the  said 
A.  B.  him  the  said  £.  F.,  in  manner  and  by  the  means  afore- 
said, feloniously,  did  kill  and  slay,  against  the  peace,  &c. 


MAYHEM,  (w) 

PRELIMINARY  NOTES  ON  OFFENCE,  &C. 

I.  At  Common  Law.  {x) 

[*7M]  Mayhem*  at  common  law,  is  the  violently  depriving  ano- 
xic of.  ther  of  the  use  of  such  of  his  members  as  may  render  him 
fence.  1^33  ^\yi^  Jq  fighting,  either  to  attack  his  adversary  or  to  de- 
fend himself.  Hawk.  b.  I.e.  55.  s.  1.  The  mere  disfiguring, 
therefore,  of  the  party  injured,  in  such  a  way  as  not  to  affect 
his  strength  or  power  of  fighting,  such  as  the  cutting  off  the 
ear,  slitting  the  nose,  &c.  do  not  come  within  this  definition. 
Hawk.  b.  1.  c.  55.  s.  2.  But  the  cutting  oiFa  limb,  or  dis- 
abling or  weakening  the  hand  or  finger,  or  striking  out  an  eye 
or  front  tooth,  or  castrating,  which  is  supposed  to  debilitate 
and  render  unwarlike,  were  always  regarded  as  mayhems,  4 
Bla.  Com.  205.  To  bring  any  wound  within  this  denomina- 
tion, it  is  said  it  must  be  done  maliciouslv,  though  it  matters 
not  how  sudden  the  occasion.  1  East,  P.  C.  393.  All  ma- 
licious maiming  is  said  at  common  law  to  be  felony,  though 
none  was  ever  capital  except  castration.  Hawk.  b.  1.  c.  55. 
8.  3.  The  last  offence  seems  indeed  to  have  been  regarded 
as  highly  criminal,  on  whatever  provocation  it  was  commit- 
ted. 3  Inst.  118.  4  Bla.  Com.  206. '  The  ancient  law  as  to 


(tr)  As  to  this  offence  in  general  (x)    See    precedent   Rast.  £nt. 

see  Hawk.  b.   1.  c.  SS.  3  Inst.  118.  487.    West,    336.  and  against    the 

Com.   Dig.  Justicei>   S.  6.  4  Bla.  principal  and  abettors  in  the  same 

Com.  205  to  208.    1  East,  P.  C.  indictment.  Trem.  P.  C.33, 
392  to  403, 
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Mayhems,  perhaps  with  this  exception,  adjudged  the  offender 
to  suffer  the  same  injury  with  that  which  he  had  inflicted,  on 
the  principle  of  the  lex  talionis  of  Moses.  3  Inst.  118.  But 
this  practice  has  been  long  exploded  ;  and  nothing  but  fine 
and  imprisonment  is  left  by  the  common  law  as  a  penalty  for 
an  offence  so  barbarous.— We  pass  on  therefore  to  consider 

II.  Maiming  on  Statutes. 

The  first  statute  on  this  subject  is  the  5  Hen.  IV.  c.  5.  The  of« 
and  relates  to  the  cutting  out  of  tongue  and  eyes,  which  was  ftsnce. 
sometimes*  done,  to  prevent  parties  otherwise  injured  from    L  '  ^^J 
giving  evi^dence  against  those  who  had  ill  used  them.     It  pro- 
vides that  ^  in  such  case  the  offenders  that  so  cut  out  tongues, 
or  put  out  the  eyes  of  any,  and  if  it  be  duly  proved  and  found 
that  such  deed  was  done  of  malice  prepense^  shall  incur  the 
psun  of  felony."    The  37  Hen.  VIII.  c.  6.  enacts,  that  who- 
ever shall  maliciously,  unlawfully  and  wittingly  cut  or  cause 
to  be  cut  off  the  ears  of  any  one  of  the  king's  subjects,  other- 
wise than  by  authority  of  law,  chance  medley,  sudden  afiray 
or  adventure,  shall  forfeit  treble  damages  to  the  par^  griev*  - 
ed  by  action  of  trespass,  and  ten  pounds  to  the  king  lis  a 
fine.    But  the  most  important  and  extensive  ancient  statute 
on  this  subject  is  the  22  and  23  Car.  II.  c.  1.  commonly  call- 
ed the  Coventry  Act,  from  the  circumstances  to  which  it 
owes  its  origin.     For  it  was  passed  in  consequence  of  some 
armed  men  having  lain  in  wait  for  Sir  John  Coventry,  a  man 
of  rank  and  consequence  of  the  time,  and  having  slit  his  nose, 
and  so  wounded  him  that  he  was  not  only  disfigured,  but  his 
life  brought  into  great  danger.     1  Leach,  261.     After  recit- 
ing this  transaction  the  statute  proceeds  to  enact,  ^^  That  if 
any  person  shall,  on  purpose,  and  of  malice  aforethought,  and 
by  lajring  in  wait,  unlawfully  cut  out  or  disable  the*  tongue, 
put  out  an  eye,  slit  the  nose,  cut  off  a  nose  or  lip,  or  cut  off 
or  disable  any  limb  or  member  of  anysufaiect  of  his  majesty, 
with  intention  in  so  doing  to  maim  or  disngure,  in  any  of  the 
manners  above  mentioned,  such  his  majesty's  subject,  that 
then  the  person  so  offending  his  counsellors,  aiders  and  abet- 
tors, (knowing  of,  and  privy  to  the  offence  aforesaid)  shall  be 
guilty  of  felony  without  benefit  of  clergy."    To  constitute 
die  offence  against  which  this  provision  was  directed,  there 
must  be  a  maiming^— a  lying  in  wut— -and  an  intent  to  dis- 
figure. 

I.  There  must  be  a  maiming'^  and  for  this  purpose  a  wound 
in  the  throat  or  on  the  neck  will  not  suffice  to  bring  the  of- 
fender within  the  statute,  1  Leach,  51.  But  to  constitute  a 
slitting  the  nose,  it  is  not  necessary  that  the  nostrils  should 
be  perforated^  for  a  wound  across  the  upper  part  of  the  nose 
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on  a  level  with  the  eyes,  if  it  cuts  the  flesh,  and  divides  the 
frontal  vessels  of  the  forehead,  will  fix  the  party  by  whom  it 
was  given  with  the  guilt  of  a  capital  felony,  1  Leach,  55.  6 
Harg.  St.  Tr.  223. 

II.  There  must  a  be  lying'  in  wait.  But  it  is  not  necessary 
that  the  prisoner  should  lurk  in  any  particular  place*  and  ef- 
fect the  mischief  by  suddenly  rushing  from  it.  It  will  suffice 
if,  having  formed  an  intention  to  maim,  he  takes  a  convenient 
opportunity*  of  effecting  his  purpose,  1  Leach,  259.  And, 
therefore,  where  the  party  injured  was  surrounded  by  a  gang 
of  thieves,  and,  in  the  scuffle,  some  of  the  party  asked  the  rest 

[*786]  where  their  knives  were,*  on  which  the  defendant  struck  at 
and  maimed  him,  it  was  left  to  the  jury  to  determine  whether 
he  had  deliberate  intention  to  wound,  and  they  found  him  guilty. 
1  Leach,  259.  So  where  the  prisoner  was  in  concert  with  pick- 
pockets, to  cut  or  stab  those  who  should  oppose  them,  and, 
m  prosecution  of  this  intention,  he  ran  to  a  person  who  had 
apprehended  one  of  his  associates,  and  mwmed  him  with  a 
knife,  this  was  holden  to  be  a  lying  in  wait  within  the  sta» 
tute,  1  Leach,  57^  n.  {a)  1  East,  P.  C.  397,  8.  Where,  how- 
ever, the  injury  arises  out  of  a  sudden  attack,  diough  the  pri- 
soner is  engaged  in  an  unlawful  purpose,  the  offence  will  not 
be  capitaL  This  was  held  where  the  defei^dant  was  stealing 
turnips,  and  on  being  accosted  by  a  servant  of  the  owner, 
struck  him  with  an  instrument  of  iron  and  wood,  which  he 
had  with  him,  1  Leach,  187.  And  where  the  commander  of 
a  press-gang  wounded  a  person  in  the  attempt  to  impress  him, 
wno  resisted,  not  being  liable  to  be  taken,  diough  antecedent 
malice  was  proved,  it  was  held  diat  a  sufficient  l}Hng  in  w^t 
had  not  been  shown.  1  East,  P.  C.  399.  These  cases  show 
the  different  construction  put  on  the  common  and  statute  law, 
for,  in  any  of  these  cases,  had  death  ensued,  malice  would 
have  been  implied,  and  the  parties  convicted  of  murder*  See 
ante  727. 

III.  There  must  be  an  intent  to  diafigure.  But  if  the  de- 
sign was  to  murder^  maiming^  and  the  party,  though 
wounded,  recovers,  this  deeper  guUt  will  be  no  excuse,  for  the 
primary  intent  to  maim  will  not  be  merged  in  the  ukintiate 
design  to  kill,  6  Harg.  St.  Tr.  211.  And  the  question  of  in- 
tent IS  matter  of  fact  for  die  consideration  of  the  jury,  and 
not  a  point  of  law  for  the  decision  of  the  judge,  id.  ibid.  It 
is  not  necessary  that  the  intention  to  maim  should  be  directed 
against  any  particular  individual ;  for  if  it  be  general 
against  any  person  who  may  resist  an  unlawful  purpose,  the 
offender  will  be  liable,  though  the  party  injured  be  a  stranger* 
1  Leach,  55.  1  East,  P.  C.  396.— ^ut  most  of  the  nice  con* 
structions  which  have  been  put  on  the  statute  of  Charles  are 
now  become  unimportant,  for  the  43  Geo.  IIL  c«  B^*  enacts. 
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^  that  any  person  stabbing  or  cutting  another  with  intent  to 
murder,  rob,  maim,  disfigure  or  disable  him,  or  to  do  him 
some  other  bodily  harm,  or  to  oppose  his  own  apprehension, 
or  the  lawful  takmg  of  an  accomplice,  shall  be  guilty  of  felo- 
ny without  benefit  of  clergy."  oee  post  788.  &c.  where  this 
act  is  recited  at  large. 

Indictment. — ^Every  incfictment  for  maiming,  though  at  Indict- 
common  law,  must  charge  the  offence  to  have  been  done  felo^  ™®'**- 
niously^  because  though  the  defendant  was  formerly  punished 
with  loss  of  member,  Hawk.  b.  2.  c.  23.  s.  18.  The  term  mo 
heimavit  was  always  essetitial  formerly,  as  the  word  maim  is 
at  present,  id.  s.  17.  The*  wound  should  be  set  forth  with  the  r*787} 
same  degree  of  precision  as  in  cases  of  murder,  id.  s.  79.  and 
a  similar  conclusion  must  be  drawn,  that  so  the  defendant  did 
feloniously  maim^  ike.  though  this  will  not  supply  the  omis- 
sion of  either  c^  these  words  in  the  previous  description  of 
the  violence,  1  East,  P.  C.  402.  In  case  of  indictment  on 
the  statute  of  Charles,  its  language  must  be  accurately  follow- 
ed; so  that  the  expressions  on  purpose^  of  malice  aforethought^ 
and  by  lying  in  wait^  as  well  as  the  allegation  that  the  act 
was  done  with  intent  to  maim  and  disfigure^  are  material,  id. 
ibid.  As  to  the  proceedings  by  appeal,  the  defence,  and  the 
mode  of  trial,  when  that  course  is  taken.  See  Hawk.  b.  2.  c. 
23.  s.  15  to  27.  and  1  East,  P.  C.  402,  3.  but  the  subject  is 
not  of  sufficient  practical  importance  at  the  present  day,  to 
require  further  discussion  here. 


INDICTMENT  FOR  SLITTING  NOSE  ON  COVEN- 
TRY ACT. 

That  J.  W.  late  of,  &c.  labourer,  and  A.  C.  late  of,  &c.  Indict- 
esquire,  on,  &c.  contriving  and  intending  one  E.  C.  then  and  ™®»t  <>» 
yet  being  a  subject  of  our   said  lord  the   king,  to  maim  and  Actr22^ 
disfigure  (&)  at,  &c.  with  force  and  arms,  in  and  upon  the  and  23 
said  E.  C.  in  the  peace  of  God  and  our  said  lord  the  king.  Car.  2.  c. 
then  and  there  being,  on  purpose  (c)  an  on,  (or"  of  their'')  J*  Fop  fe- 
malice  forethought,  (rf)  and  by  lying  in  wait  imlawfully  and  ^tSig  a 
feloniously  (e)  did  make  an  assault,  and  the  said  J.  W.  with  nose,  and 

■  against 

the  aider ' 
(a)  From  Cro.  C.  C.  264.  Seethe     ments  under  4 Hen.  5.  c.  5. for  beat-  and  abet* 
j         indictment  on  which  Carroll  and     ing  out  eyes,   and  cutting  out  the  tor.  (a) 
King  were  convicted,  Cro.   C.  A.      tongue.  West.  103,  4v 
219,  and  the  proceedings,  1  Leach,         {h)  This  is  necessary,  1  East,  P. 
SS,    See  also  an  abstract  of  the  in-     C.  402.  ante  786,  7. 
dictments  against  Mills,  1    Leach,         (c  J)  These  words  are  material,  1 
259,  and  the  Latin  indictment  ag^ainst     East,  P.  C.  402.  supra  787. 
Coke  and  Woodbourne.  6  Harg.  St.         (eS  This  is  requisite.  Hawk.  b.  2. 
Tt.  Append.  ^.  and  see  in  indict-     c.  23.  s.  18.  ante  786,  7. 

Crim.  Law*  vol.  iij.  e  e 
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a  certain  iron  bill  of  the  value  of  one  penny,  which  he  the 
said  J.  W.  in  his  right  hand  then  and  m&r^  had  and  held  (jT) 
the  nose  of  thei  said  E.  C.  on  purpose,  and  of  his  malice  fore- 
thought, and  by  lying  in  wait,  then  and  there  unlawfully  and 
JFeloniously  did  slit,  with  intention,  the  said  £.  C.  in.  so  do- 
ing, in  manner  aforesaid,  to  maim  and  disfigure,  {g)  and  that 
\*7W\  the  aforesaid*  A.  C.  at  the  time  the  aforesaid  felony  by  die 
said  J.  W.  in  manner  and  fonuiaforesaid,  was  done  and  com- 
mitted, to  wit,  on  the  said,  &c.  at,  &c.  with  force  and  arms, 
pn  purpose,  and  of  his  malice  forethought,  and  by  lying  in 
wsut  unlawfully,  and  feloniously  was  present,  (knowing  of 
and  privy  to  the  said  felony)  (A)  aiding  and  abetting  the  said 
J.  W.  in  the  felony  aforesaid,  in  manner  and  form  aforesaid 
done  and  committed.  And  so  the  jurors,  &c.  do  say  (f )  that 
the  said  J.  W.  and  A.  C.  on  the  said,  &c.  at,  &c.  aforesaid^ 
with  force  and  arms,  on  purpose  and  of  their  malice  fore- 
thought, and  by  lying  inwait,  the  felony  aforesaid,  in  form 
aforesaid,  unlawfully  and  feloniously  did  do  and  commit, 
and  each  of  diem  did  do  and  commit,  against  the  peace^  &c« 
and  against  the  fonui  8cc. 
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On  43  Geo  ON  43  GEO.  III.  C.  38. 

m.  c.  58. 

^J:^^'         ThatC.  H.late  of,  &c.  on,  &c.  with  force  and  arms,  at, 
ly  cutting''  ^^'  ^^  and  upon  one  C.  R.  a  subject  of  our  said  lord  the 

ue  prose- 
cutor. (Je)  -—---—------—---— ---^-------— -——---— -—------^----— —-———--• 

(/)  The  same  precinon  necessa-  chiu^  the  same  at  or  against  his  or 

Ty  as  in  murder.   Hawk.  b.  2.  c-  23.  their  person  or  persons^    or   shaU 

8.  79.  wilfiilly»  maliciously  and  unlawfuUy 

i^)  Vide  supra.  stab  or  cut  any  of  his  majes^s  sub* 

h)  The  words  of  the  statute.  jects,  with  intent  in  so  doing,  or  hy 

(s)  This  conclusion  is  necessary,  means  thereof  to  murder  or  rob, 

1  JSast,  P.  C.402.ante  786,  7.  or   to  maim,  disfigure  or   disable 

(Je)  See  other  precedents,  Cro.  such  his  majesty's  subject  or  sab- 

C.  C.  266.  and  the  precedents  and  jects,  or  with  intent  to  do  some 

notes  relative  to  obstruction  of  pub-  other  grievous  bodily  harm  to  such 

lie  justice,  ante  154,  157.    The  43  his  maiesty's  subject  or  subjects,  or 

Oeo.  m.  a  58.  8. 1  enacts,  that  if  with   intent   to  obstnicti  renst  or 

any  person  or  persons  shall,  either  in  prevent   the   lawful   apprehenaigii 

England  or  Ireland,  wilfully,   mali-  and  detainer  of  the  person  or  per- 

ciously  and  unlawfully  shoot  at  any  of  sons^  so  stabbing  or  cutting,  or  the 

his  majesty's  subjects ;  or^shall  wiuu!-  lawfol  apprehension  and  detainer  of 

ly,  maliciously  and  unlawfully  pre-  any  of  his,  her  or  their  accomplioe% 

sent,  point  or  level  any  kindof  loaded  for  any  offences  for  which  he,  she  or 

fire  arms  at  any  of  his  majesty's  sub*  they  may  respectively  be  fiable  by 

jects,  and  attempt  by  drawing  a  trig-  law  to  be  apprehended,  imprisoned 

ger,  or  in  any  other  manner*  todS-  or  detained,— or  shall  wilfully,  ma^ 
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king,  then  and  there*  being,  feloniously  irilfully,  malicious-  [*y89] 
ly  and  unlawfully  did  make  an  assault,  and  wi^  a  certain 
sharp  instrument,^ 'then  and  there  feloniously,  wilfully,  mali- 
ciously and  unlawfully  did  strike  and  cut  the  said  C.   R.  in 
and  upon  the  right  arm  of  her  the  said  C.  R.  with  intent  in 
so  domg  wilfully  and  of  his  malice  aforethought,  to  kill  and 
murder  her  the  said  C.  R.  to  the  great  damage  of  the  said 
C.  R.  against  the  form,  &c.  and  against  the  peace,  &c.  [«$lf-  Second 
cond  Cotmt  same  as  thejirst^  only  instead  of  stating  the  intent  <^^"»*« 
to  murder^  aver  it  to  he  "  to  disable  her  the  said  C.  R." 
and  conclude  sis  before.    Third  count  similar  to  the  firsts  only  Third 
stating  the  intent  to  be  "  to  do  some   grievous  bodily  harm  ®^*"*^* 
to  the  said  C.  R."] 

TTiat  J.  M.  late  of,  &c.  H.  M.  late  of,  8cc.  T.  M.  late  of,  If^ 
&c.  on,  &c.  with  force  and  arms,  at,   &c.  with  a  certain  pis-  g^ootiii 
tol  loaded  with  gunpowder  and  divers,  to  wit,  six  leaden  at  and  cut- 
slugs,  feloniously,  wilfully,  maliciously  and  unlawfully,  did  ting  under 
shoot  at  one  J.  M.,  then  and  there  being  a  subject  of  our  ^-^^5"^ 
said  lord  the  king,  and  in  the  peace  of  God  and  our  said  lord  9,  x.  (>)  * 
the  king  then  and  there  being,  and  with  divers  sharp  and  of- 
fensive  weapons,  to  wit,  wi^  a  certain  sword,  and  with  a 
certain  hedging  hook,  him  the  said  J.  M.  then  and  there  be- 
ing such  subject  as  aforesaid,  they  the  said   J.  M.  H.  M. 
and  T.  M.  then  and  there  feloniously,  wilfully,  maliciously 


ficumsly  and  unlawfully  adminiater 
toy  or  cauae  to  be  adminiatered  to» 
or  taken  by  any  of  his  majesty'tf 
aobjecta^  any  deadly  poison,  or  olh- 
^  noxious  and  destructive  aubitance 
or  thing,  with  intent  such  his  majes- 
ty't  subject  or  subjects  thereby  to 
murder,  er  thereby  to  cause  andpro^ 
eure  the  miscarriage  of  any  woman 
then  beiinr  quick  with  child  (f )  or 
ahaU  wiUuUy,  maliciously  and  unlaw- 
Hodly  set  fire  to  any  house,  bam,  m^ 
lary,  hop  oast,  inalt  house,  smle, 
coach  house,  out  house,  mill,  ware- 
house or  shop,  whether  such  house, 
bam,  &c.  shall  then  be  in  the  pos? 
aeasion  of  the  person  or  persons  so 
setting  ftre  to  the  same,  or  in  the 
poaseasion  of  any  other  person  or 
persons,  or  of  any  body  corporate, 
with  intent  thereby  to  injure  or  de- 
fSraud  his  majesty  or  any  of  hia  ma* 
jesty's  subjects,  or  any  body  corpo- 
rate, that  then  and  in  every  such 
case  the  person  or  persons  so  offend- 
ing, their  counsellors,  alders  and 
tbettors,  knowing  of  and  privy  to 


suchoffence^  shall  be  and  are  de- 
clared felons,  without  benefit  of 
clergy.  But  it  ia  provided  that  in 
the  case  of  shooting  or  stabbing,  if 
under  the  circumstances,  had  the 
party  been  killed,  it  would  not  have 
been  murder  at  common  law,  the 
defendants  shall  be  acquitted.  Un- 
der this  act,  a  striking  over  the 
face  with  the  sharp  end  of  a  ham- 
mer, is  held  a  sufficient  cuttings 
though  had  the  blunt  end  been  em- 
ployed, the  defendant  would  have 
been  giulty  of  a  misdemeanour  only^ 
4  Bla.  Com.  208.  Christ  ed.  in  notea. 
On  the  clause  which  makes  it  felony 
to  cut,  in  order  to  obstruct  the  ap- 
prehension of  an  offender,  it  has 
oeen  holden,  that  if  the  party  was 
seized  without  notice  of  the  occa- 
sion, and  cut  the  officer,  he  ought 
not  to  be  convicted,  because,  had  he 
killed  him,  it  would  have  been  man- 
slaughter only.  3  Campb.  68.  See 
precedent,  ante  15^  15T. 
(t)  See  afbrm  in  2  Starkie,  SS^. 


t  See  provisions  post  in  cases  where  the  woman  was  not  quick  with  child, 
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and  unlawfully,  did  cut  with  intent  in  so  doing,  that  is  td 
say,  in  so  shooting  at  and  cutting  the  said  J.  M.,  and  by 
means  thereof,  feloniously,  wilfully  and  of  their  malice  afore- 
thought to  murder  him  the  said  J.  M.,  then  and  there  being 
such  subject  as  aforesaid,  against  the  form,  ^c.  and  against 
the  peace,*  &c.  And  the  jurors,  &c.  that  the  said  J.  M., 
&c.  on,  &c.  with  force  and  arms,  at,  &c.  with  a  certain  pis- 
tol loaded  with  gunpowder,  and  divers,  to  wit,  six  leaden 
slugs,  feloniously,  wilfully,  maliciously  and  unlawfully,  did 
«hoot  at  the  said  J.  M.,  then  and  there  being  such  subject  as 
aforesaid,  &c.  [as  in  the  first  county  with  intent  in  so  doing, 
that  is  to  say,  in  so  shooting  at  and  cutting  the  said  J.  M., 
and  by  means  thereof  to  maim  and  disable  him  the  said  J. 
M.  then  and  there  being  such  subject  as  aforesaid,  against 
the  form  of  the  statute,  &c.  and  against  the  peace,  &c.  The 
like  with  intent  in  so  doing,  to  wit,  in  so  shooting  at  and  cut- 
ting the  said  J.  M.,  and  by  means  thereof  to  do  some  griev- 
ous bodily  harm  to  him  the  said  J.  M.,  dienand  there  being 
such  subject  as  aforesaid,  against  the  form,  &c«  And  the 
jurors,  &c.  that  the  said  J.  M.,  H.  M.  and  T.  M,  on  the  said 
eighteenth  day  of  April,  in  the  fifty  second  year  aforesaid, 
with  force  and  arms,  at,  &c.  with  acertain  pistol  loaded  with 
gunpowder,  and  divers,  to  wit,  six  leaden  slugs,  felonious- 
ly, wilfully,  maliciously  and  unlawfully,  did  shoot  at  the 
said  J.  M.  then  and  there  being  such  subject  as  aforesaid, 
and  in  the  peace,  &c.  then  and  there  being,  with  intent  in  so 
doing,  and  by  means  thereof  then  and  there  feloniously,  wil- 
fully and  of  their  malice  aforethought  to  murder  him  the 
said  J.  M.,  then  and  there  being  such  subject  as  aforesaid, 
against  the  form  of  tiie  statute,  &c.  and  against  the  peace, 
&c.  The  like  with  intent  in  so  doing,  and  by  means  there- 
of, to  maim  and  disable  him  the  said  J.  M.  men  and  there 
being  such  subject  as  aforesaid,  against  the  form^  &c.  The 
like  with  intent  in  so  doing  and  by  means  thereof  to  do  some 
grievous  bodily  harm  to  him  the  said  J.  M.,  then  and  there 
being  such  subject  as  aforesaid,  against  the  form,  &c.  And 
the  jurors,  &c.  that  the  said  J.  M.,  H.  M.  and  T.  M.,  on, 
&c.  with  force  and  arms,  at,  ^c.  with  divers  sharp  and  of- 
fensive weapons,  to  wit,  with  a  .certain  sword,  and  a  certain 
hedging-hook^  feloniously,  wilfully,  maliciously  and  unlaw- 
fully, did  cut  the  said  J.  M.,then  and  there  being,  such  sub- 
ject as  aforesaid,  and  in  the  peace,  &c.  then  and  there  being, 
with  intent  in  so  doing,'  and  by  means  thereof  then  and  there 
feloniously,  wilfully  and  of  their  malice  aforethought,  to  mur- 
der him  the  said  J.  M.,  then  and  there  being  such  subject  as 
aforesaid,  against  the  form,  &c.  The  like  with  intent  in  so 
doing,  and  by  means  thereof,  to  maim  and  disable  him  the 
said  J*  M.,  then  and  there  being  such  subject  as  aforesaid^ 
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against  the  form,  &c.    The  like  with  intent  in  so  doing,  and  Ninth 
by  means  thereof,  to  do  some  gprievous  bodily  harm  to  him  count.' 
the  said  J.  M.,  then  and  there  being  such  subject  as  afore- 
said, against  the  form,  &c.     And  tne  jurors,    &c.  that  the  Tenth 
said  J.  M.,  8cc  afterwards,  to  wit,  on,  &e.  with  force  and  ^^^^^ 
arms,  at,  &c.  with  a  certain  pistol  loaded  with  gunpowder, 
and  divers,*  to  wit,  six  leaden   slugs,  feloniously,  wilfully,    f*79l} 
maliciously  and  unlawfully,  and  knowingly  did  shoot  at  the 
said  J.  M.,  the  said  J.  M.  then  and  there  being  in  his  own 
dwelling  house,  situate  and  being  at,  &c.  against  the  form 
of  the  statute,  &c.  and  agsdnst  the  peace,  &c.     And  the  ju-  Eleventh 
rors,  &c.  that  the  said  J.  M.,  &c-  afterwards,  to  wit,  on,   &c.  ^ount. 
with  force  and  arms,  at,  &c.  with  a  certain  pistol  loaded  with 
^ndowder,  and  divers,  to  wit,  six  leaden  slugs,  felonious- 
ty,  wilfully,  maliciously  and   unlawfully,  did  shoot  at  the 
said  J«  M.,  against  the  form,  &c. 

That  J.  S.  late  of,  &c.  W.  G.  late  of,&c.  and  J.  L.  late  of,  For  shoot: 
&c.  being  evil  designing  and  disorderly  persons,  and  of  wicked  inir*^^^ 
and  malicious  minds  and  dispositions,  and  not  regarding  the  [oi^^n^  a' 

'  dwelling 

house,  VIZ. 

(lb)  This  indictment  is  taken  from  313.    But  to  make  a  shooting  cap-  aminst 

Cro.  C.  A.  20.    See  the  indictment  ital  within  this  act,  there  must  be  the  person 

in  Latin  against  Arnold,  the  year  such  a  malice  either  express  or  im-  who  shot, 

after  the  act  was  passed,  for  shoot-  plied,  as  in  case  the  party  had  been  and  two 

ing  at  Lord  Onslow,  8  Harg.  St.  Tr.  killed  would  have  constituted  mur-  others  for 

5{89.   The  indictment  in  the  Coal-  der ;  and  no  shooting  by  accident  aiding  and 

heaver's  case,  stating  that  all  shot  .  or  self  defence,  or  in  such  passion  abetting, 

jointly,  which    was  held  good,   1  as  woul^d  reduce  the  killing  to  man-  &c.  on  9 

Leach,  64.    And  see  other  prece-  slaughter,  will  render  a  party  tiius  Geo.  I.  c. 

dents,  Cro.   C.  A.  474.  Cro.  C.  C.  highly  criminal,  1  Leach,  417.   And  22.  (k)  ' 

84^  267.  Starkie  400,  1.  though  it  is  not  necessary  that  any 

Ojfence,   Amon^the  provisions  of  evil  consequences  should  ensue,  yet  pirst 

9  Geo.  I,  c.  22.  it  is  enacted,  that  if  the  shooting  must  be  with  a  gun  so  count  stat 

any  person  shall  wilfully  and  ma-  loaded  as  to  be  dangerous,  and  it  i^g  ^^^  ^^ 

Hciously  shoot  at  any  person  in  any  -  must  be  levelled  at  the  party  whom  gault  by 

dwelling-house  or  other  place,  he  it  was  intended  to  injure.    So  that  all  the 

shall  be  guilty  of  felony  without  if  the  firing  take  place  in  the  dark,  parties, 

benefit  of  clergy.   And  any  one  who  although  it  was  designed  to  reach  an  ^^i  j  g 

shall  forcibly  rescue   another,  law-  individual,  if  directed  to  a  quarter  g]^Qf   g,^j 

fiiUy  in  the  custody  of  any  officer  or  different  from  that  in  w  hich  he  was  at  ^^  others 

other  person,  for  any  of  the  offen-  the  time  the  prisoner  must  be  acquit-  aided.  &c. 

ces  there  enumerated,  or  shall  by  ted.  1  East  P.  C.  413.    All  present,  |j|  a  dwel- 

gift  or  promise  of  money  or  other  aiding    and    abetting   a  malicious  ling  house, 

reward,    procure    any    of  his  ma-  shooting,  which  comes  within  the 

jesty's  suDJects  to  join  him  in  any  act  are  principals.    And  they  may 

of  them,  is  made  guilty  in  the  same  all  be  indicted  for  shooting,  Uiougn 

dfegree.    To  bring  an  offender  with-  some  of  them  had  no  fire  arms,  and 

in  this  provision,  it  is  not  necessary  will  be  convicted,  though  the  party 

th^t  he  should  be  disguised,  &c.  Tor  who  actually  shot,  is  uncertain,  1 

the  words  relating  to  deer  stealers.  Leach,  64  \  for  it  is  said  that  as  the 

in  the  former  part  of  the  section,  act  creates  a  new  felony  and  does  not 

•*  persons  armed«    &c   and  having  take  away  clergy  from  any  offence 

their  faces  blacked  or  otherwise  dis-  in  which  it  was  formerly  allowed,  the 

guised,"  have  no  reference  to  the  crime  must  necessarily  possess  all 

subsequent  ctauscs.  8  Harg.  St.  Tr.  ^c  incidents  of  felony  a^  common 


224 


tNDICTMSNTS   FOR 


TUrd 

eount, 

•tadnr 

thataU 

the  parties 

tfiotatthe 

protecu- 

torin  a 

dwelfing 

-faoute. 

P793] 


laws  and  statutes  of  this  realm,  nor  fearing  the  pains  and 
penalties  therein  contained,  after  the  first  day  of  June,  in  the 
year  of  our  Lord,  seventeen  hundred  and  twenty-three,  to 
wit,  on,  &c.  with  force  and  arms,  at,  &c.  in  and  upon  one  J. 
P.  esquire,  in  the  peace  of  God  and  our  said  lord  die  king,  in 
a  certain  dwelling  house  there  situate,  then  and  there  being, 
unlawfully,  wilfully,  maliciously  and  feloniously,  did  make  an^ 
assault,  and  that  the  said  J.  S.  with  force  and  arms,  at,  &c. 
aforesaid,  with  a  certain  gun  which  he  die  said  J.  S.  in  both 
his  hands  then  and  there  had  and  held,  and  which  said  gun 
^as  then  and  there  loaded  with  gunpowder  and  divers  lead- 
en bullets,  to  wit,  three  leaden  ballets,  did  then  and  there,  in 
the  said  dwelling  house,  feloniously,  wilfully  and  maliciously, 
shoot  at  the  said  J.  P.,  he  the  said  J.  jp%  then  and  there  being 
in  the  said  dwelling  house,  and  that  the  said  W.  G.  and  J. 
L.  at  the  time  of  the  felony  aforesaid,  by  him  the  said  J.  S. 
in  form  aforesaid,  done  and  committed,^  were  then  and  tdiere 
present,  aiding,  abetting,  assisting,  comforting  and  maintaining 
the  said  J.  S.,  the  felony  aforesaid,  in  manner  and  form  afore- 
said^ to  do,  commit  and  perpetraitor  against  the  form  of  the  sta- 
tute. Sec.  and  against  the  peace,  &c.  [Second  count  Kie  thejirat 
0nly*  kaotng  out  the  words ^  ^*  in  the  dwelling -hoiLse^^  f^c.  and 
stating  an  aseautt  in  the  parish  at  large.]  And  the  jurors  aforc- 


law ;  but  this  doctrine  is  ably  ques* 
tioned  by  Mr.  Justice  Poster,  Post 
416  to  430.  It  hasi  however,  been 
since  confirmed  by  two  express  de- 
cisions. 1  Leach  359.  t  East  P.  C. 
414.  3  T.  R.  105.  And  though  the 
offence  be  laid  jointly,  it  is  joint  and 
several  in  its  nature,  and  therefore^ 
Some  of  the  defendants  jnay  be  ac- 
ouitted  and  others  found  guihy  id. 
ibid. 

Indiciment,  The  indictment  must 
pursue  the  words  of  the  statute 
and  charge  the  offence  to  have  been 
**  wiUuily  and  maliciously,**  as  well 
as  fil&mou9hf  committed ;  for  where 
it  was  charged  to  have  been  done 
•«  unlawfully,  malicipusly  and  felon- 
iously,*' omitting  the  word  wiljitttiff 
the  statement  was  holden  to  be  de- 
fective. 1  East  P.  C.  414.  It  does 
not  seem  to  be  necessary  to  lay  the 
fact  to  have  been  committed  in  any 
dwelling  house,  as  the  words  6f  the 
act  are  **  in  any  dwelling  house  or 
other  place  ;'*  but  if  it  be  stated,  and 
the  name  of  the  owner  of  the  house 
be  set  forth,  and  a  mistake  arises,  the 
noiancc  has  been  holden  &ljJ.    I 


Leach,  353. ;  but  where  the  name 
is  stated,  and  it  cannot  be  proved 
who  is  the  owner,  or  what  his  real 
name  is^  no  objection  can  be  taken 
1  Leach,  352.  in  notes.  Where 
several  are  indicted  and  it  is  un- 
eertain  which  of  them  shot,  it  is  best 
to  charge  the  shootine  by  one  of 
them,  and  that  the  others  abetted 
him  in  the  folony,  for  though  it  is 
said  that  it  may  be  charged  as  the  act 
of  all  yet  it  is  necessary  to  state  that 
the  party  held  the  gun  in  his  hands 
and  to  aver  that  several  did  so  $t 
once  appears  sbsurd.  And,  as  in  case 
of  muraer,  it  would  probsbly  be  hol- 
den that  it  is  immaterial  whether  the 
proof  accords  with  the  allegation  as 
to  the  individual  firing;  for  aUthat 
are  present  are  equally  guilty.  The 
venue  may  be  laid  in  any  county  of 
England  at  the  prosecutor's  discre* 
tion;  but  this  hberty  must  not  be 
abused  to  purposes  of  injustice,  9 
Geo.  I.  e.  23.  s.  14. 1.  Bla.  Rep.  415. 
ante  I  vol.  184.  The  punishment 
is  death  without  benefit  of  clergy. 
But  no  attainder  works  corruption 
of  blood,  forfeiture  or  loss  of  dower. 


k 
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said,  upon  their  oath  aforesaid,  do  further  present,  diat  the 
said  J.  S.,  W.  G.  and  J.  L.  on  the  said,  &c.  with  force  and 
arms,  at,  &c.  aforesaid,  with  a  certain  other  gun  loaded  with 
gunpowder  and  divers  leaden  bullets,  to  wit,  ^ree  leaden 
bullets,  feloniousty,  wilfully  and  maliciously  did  shoot  at  the 
said  J.  P.  he  the  said  J.  P.  then  and  there  being  in  the  peace 
of  God,  and  our  said  lord  the  king,  and  also  then  and  there 
being  in  ^  certain  dwelling  house,  situate  in,  &c.  aforesaid, 
against  the  form  of  the  statute,  &c.  and  against  the  peace, 
&c.  And  the  Jurors,  &c.  do  further  present,  that  the  said  J*  Fourdi 
S.  being  an  ill-designing  person,  of  a  wicked  and  malicious  county 
disposition,  i|nd  not  regarding  the  laws  and  statutes  of  this  >tating> 
resum,  nor  fearing  the  pains  and  penalties  therein  cont^ned  ^^  It^^ 
after  the  first  day  of  June,  in  the  year  of  our  Lord  one  thou-  protecu- 
sand  seven  hundred  and  twenty-three,  to  wit,  on  the  said,  tor  in  a. 
&c.  with  force  and  arms,  at,  &c.  with  a  certain  other  gim,  dwellings 
loaded  with  gunpowder  and  divers  leaden  bullets,  to  wit,  t^|ti£^ 
diree  leaden  bullets,  which  said  gun  he  the  said  J.  S.  in  both  twooth^nr 
his  hands  then  and  there  had  and  held,  feloniously,  wilfuUy  ^ded,  &c. 
and  maliciously,  did  shoot  at  the  said  J.  P.  he  the  sud  J*  r. 
dien  and  there  being  in  the  peace  of  God,  and  our  said  lord 
the  king,  and  also  men  and  there  being  in  a  certain  dwelling 
house,  situate  in.  Sec.  aforesaid,  against  the  form  of  the  statute, 
&c.  and  against  the  peace,  &c.  And  that  the  said  W.  G.  and 
J.  L.  being  also  ill-designing  persons,  and  of  wicked  and  ma- 
Ocous  dispositions  at  the  time  the  said  felony  last  mentioned 
was  committed  by  the  said  J.  S.  in  manner  and  form  afore- 
said, to  wit,  on  the   said,  &c.  with  force  and  arms,  at,  &c. 
aforesaid,  unlawfully,  wilfully,  maliciously  and  feloniously 
were  present,  aiding,  abetting,  helping,  comforting,  assisting 
and  maintaining  the  ssud  J.  S.  die  felony  last  aforesaid,  in 
manner  and  form  aforesaid,  to  do  and  commit.     And  so  the 
jurors,  &c.  do  say,  that  the  said  J.  S.,  W.  G.  and  J.  L.  on 
the  said,  &c.  at,  &c«  aforesaid,  with  force  and  arms,  the  felo- 
ny last  atforesaid,  in  manner  and  form  aforesaid,  unlawfully, 
wilfully,  maliciously  and  feloniously,  did  do  and  commit,  and 
each  of  them  did  do  and  commit,  against  the  form  of  the  sta-  f^  thoou 
tute,  &c.  and  against  die  peace,  &c.  nroic^ 

That  J.  S.  late  of,  &c.  being  an  ill-designing  and  disorder-  tor  w^th  s 
ly  person,  of  a  wicked  and  malicious  disposition,  and  not  re-  pistQl,  lay. 
garding  the  laws  and  statutes  of  this  realm,  nor  the  pains  and  "^grthe  of- 
penalties  therein  contained,  after  the  first  day  of  June,  which  t^^^ntt 
was  in  the  year  of  our  Lord  one  thousand  seven  hundred  and  on  9  Geo. 
twenty*diree,  to  wit,  on,  &c.  with  force  and  arms,  at,  &c.  i*  c.  33. 
aforesaid,  with  a  ceitain  pistol,*  loaded  with  gunpowder  and  ^^r^t^Qj^ 
a  leaden  slug,  which  he  tne  said  J.  S.  in  his  right  hand  then  pi^gf     "' 

•  count  for 

(0  Cro.  C.  A.  474.  •hooting' 
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with  a  pis-  and  there  had  and  held,  he  the  said  J.  S.  did  then  and  therer, 
tol  loaded    unlawfully,  wilfully,  maliciously  and  feloniously,  shoot  at  one 

"Iwd^".    ^'  ^-  (^^  ^^^  ^^*d  ^'  ^-  '^^  *^  P^^^^  ^f  ^^^  ^^  ^^^  ^^^ 
uida  lead-  ^^^  ^^  ^^^S  then  and  there  heing,)  against  the  form,  &c.  and 

en  shot.  against  the  peace,  &c.  And  the  jurors,  &c.  that  the  said  J. 
Second  S.  after  the  said,  ^:c.  to  wit,  on  the  said,  '^c.  with  force  and 
count  for  aiTns,  at,  &c.  aforesaid,  with  a  certain  pistol,  which  he  the 
wUhout  ®*^^  J*  ^'  ^"  ^^^  right  hand  then  and  there  had  and  held,  he 
stating^  the  the  said  J.  S.  did  then  and  there,  wilfully,  wickedly,  mail- 
pistol  to  be  ciously,  and  feloniously  shoot  at  one  W.  M .  (he  the  said  W. 
charged.  -^^  j^^  ^j^^  peace  of  God  and  our  said  lord  the  king,  and  in  the 
king's  highway  then  and  there  being,)  against  the  form,  Sec. 
and  against  the  peace,  ^^c. 
Indict-  That  A.  N.  late  of,  &c.  being  an  ill-designing,  &c.  and  not 

mcBt  for     i^garding,  &c.  after,  8cc.  to  wit,  on,  &c.  with  force  and  arms 
ly  shoot-     ^^  &c*  aforesaid,  with  a  certain  gun,  loaded  with  gunpowder 
ing  a  per-    and  a  leaden  bullet,  which  he  the  said  A.  N.  then  and  there  had 
^^  jj?  ^    and  held,  he  the  said  A.  N.  with  the  said  gim,  so  being  loaded 
hoiw^rm)  *®  aforesaid,  did  then  and  there  wilfully,  maliciously,  unlaw- 
fully, knowingly  and  feloniously  shoot  at  A.  D.  esquire,  (the 
said  A.  D.  then  and  there  being  in  his  own  dwelling  house) 
against  the  form,  &c.  to  the  evil  example,  6(C.  and  against  the 
peace,  Sec. 
For  mail-        [Like  the  last  precedent j  only  stating  instead  of  the  -words  in 
^o^nff     parenthesis^  "  he  the  said  A.  D.  then  and  there  being"  in  a  cer- 
in  Fleet      ^^''^  place  and  hinges  highway   called  Fleet  Street^  in  i^c^ 
street,  (n)  qforesaid.^^'j 


INDICTMENTS  FOR  MALICIOUSLY  SHOOTING. 

ON  43  Geo.  III.  c.  58. 

Upon  43         The  jurors,  &c.  that  M.  Y.  late  of,  &c,  spinster,  on,  &c. 
Geo.ni.c.  ^ith  force  and  arms,  &c.  with  a  certain  gun  then  and  Acre 
shooting  '  los^ded  with  gunpowder  and  divers  leaden  shot,  which  she  the 
at^T'jsecu-  s&id  M.  G.  in  both  her  hands  then  and  diere  had  and  held, 
tor.  (o)       feloniously,  wilfully,  maliciously  and  unlawfully  did  shoot 
at  R.  C.  a  subject  of  our  said  lord  the  king,  in  uie  peace  of 
God  and  our  said  lord  die  king  then  and  there  being,  with 
intent  in  so  doings  him  the  said  H.  C.  then  and  there  feloni- 
ously, wilfully,  and  of  her  malice  aforethought  to  kill  and 
murder,  against  the  form,  &c.  and  against  the  peace,   &c. 

[♦795J    Second*  Count.    The  same,  only  stating  it  to  have  been 

» 

(fit)  Cio.  C.  C.  7.  Ed.  330.  3  Ed.  (•)   See  other  precedents.  Gror^ 

267.  C.  C.  8 Ed.  267.  Starkie,  558. 

•     (n)Cro.  C.C/SEd.  267. 
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I 

done  ^  with  intent  to  disable  the  said  R.  C."  Third  Count. 
**  With  intent  to  do  him  some  grievous  bodily  harm."  Fourth 
Count.     The  same  as  the  first,  leaving  out  the  words  in  italic. 

That  J,  C.  late  of,  fkc.  J.  D.  late  of,  &c.  and  E.  T.  late  of,  Indi<*- 
&c.  on,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  in  and  up-  ^^^^^ 
on  T.  C.  a  subject  of  our  said  lord  the  king,  in  the  peace  of  m.  c.  ss, 
God  and  our  said  lord  the  king  then  and  there  being,  feloni*  for  an  aa- 
ously,  wilfully,  maliciously  and  unlawfully,  did  make  an  as-  ?«"lt  with 
saulCand  wi4  a  certain  sliarp  instrument,  then  and  there  fe-  ^^^ 
loniously,  wilfuUy,  maliciously  and  unlawfully  did  strike  and  &cagain«t 
cut  the  said  T.  C.  in  and  upon  the  back  of  him  the  said  T.  C.  three  pcp- 
with  intent  in  so  doing,  feloniously,  wilfully,  and  of  their  ma-  J^^/!J^' 
lice  aforethought  to  kill  and  murder  him  the  said  T.  C.  to  the  cutting, 
great  damage  of  the^-^aid  T.  C.  against  the  form  of  the  stat-  &c.  and  a« 
ute,  &c.  and  against  the  peace,  &c.  the  king  his  crown  ^^^vf^^  f 
dignity.     And  the  jurors,  &c.  do  further  present,  that  J.  N.  counael^'^ 
late  of,  &c.  before  the  said  felony  was  committed,  in  manner  Ung,  pro., 
and  form  aforesaid,  to  wit,  on  the  sam^  day  and  year  afore-  curing, 
said,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  coun-  ^^'  ^^^ 
ty  vSortmA^  feloniously^  wilfully,  maliciously  and  unlawfully, 
did  counsel^  aid  and  abet  them,  the  said  J.  C,  J.  D.  and  £.  T., 
the  felony  stforesaid,  in  manner  and  form  aforesaid,  to  do  and 
commit,  and  then  and  there,  to  wit,  at  the  time  of  the  com- 
mitting the  felony  aforesaid,  |pew  of,  and  was  privy  to  the 
said  offence,  against  the  form  of  the  statute,  &c.  against  the 
peace,  &c.     [Second  Count  like  thefirat^  only  laying  the  intent^ 
"  in  so  doing  to  disable  him  the  said  T.  C.       Third  Count  HAe 
thejirst^  only  saying  that  the  three  defendants^  ^^  with  a  certain 
knyfe^felonioush/y  Qc.  did  stab  and  cut ^'^  and  laying  the  intent^ 
^  in  so  doing  to  do  some  grievous  bodily  harm  to  him  the  said 
T.  C."] 

That  R.  S.  late  of,  &c.  after  the  first  day  of  July,  in  the  Oir43. 
year  of  our  lord  one  thousand  eight  hundred  and  Aree,  to  wit,  c^.ni.c. 
on,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  did  wilfully,  p^^'eyei. 
maliciously,  unlawfully  and    feloniously  present,  level  andungagun 
point  a  certain  gun,  &c.  at  J.  F.,  then  and  there  being  a  sub-  at  prose- 
ject  of  our  said  lord  the  king,  and  in  the  peace  of  God  and  *^*®'* 
our  said  lord  the  king,  and  the  said  R.  S.  did  then  and  there, 
with  force  and  arms,  wilfully,  maliciously,  unlawfully  and  fe- 
loniously attempt  by  then  and  there  drawing  the  trigger  of 
the  said  gun,  so  being  there  loaded,  and  so  presented,  point- 
ed, and  levelled  as  suoresaid,  to  discharge  die  same  against 
the  person  of  the  said  J.  F.,  with  intent  m  so  doing,  and  by 
means  thereof,*  to  do  his  said  majesty's  subject  some  griev-    r#7961 
ous  bxxlily  harm,  against  the  peace,  &c.  and  against  the  form, 
&c.     [There  were  several  other  Counts.] 

(p)  On  this  indictment  the  de-     ed.    This  was  drawn  by  an  eminent 
fendants  were  convicted  andezeQUt-     crown  lawjer. 

Crim.  Law.  TOL,  iii.  r  f 
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INDICTMENTS  FOR  ATTEMPTS  TO  MURDE 

BY  POISON, 

At  com-  That  A.  G.  late  of,  &c.  being  a  person  of  a  wicked  mind 
"'**•  rt  ^*'  ?uid  disposition,  and  maliciously  intending  to  poison  one  J. 
^vantfor  ^*  ^^i  ^^-  aforesaid,  apothecary,  her  master,  on,  &c.'did 
amisde-  knowingly,  wilfully  and  maliciously,  put  a  large  quantity  of 
peanour  corrosive  mercury  sublimate,  (being  a  deadly  poison)  into  a 
alM^^e"^^  tea-kettle  filled  with  water,  wluch  water,  he  the  said  J.  M. 
quantityof  had  then  and  there  immediately  before  directed  the  said  A.  to 
corrosiye    boil,  in  order  to  make  a  certain  liquor  called  tea,  for  his  own 

mercury  ^jj-inkinff :  and  she  the  said  A.  did  then  and  there  knowingly, 
sablimate       .,/•  n  ®      j        i*   •        i     i    m  ^i_        -j  •  I: 

into  a  tea-   wiliuUy  and  maliciously,  boil  the  said  corrosive  mercury  sub- 
kettle  of    limate  iii  the  said  water,  and  the  said  water,  in  which  the  said 
watei^with  corrosive  mercury  sublimate  was  so  boiled,  as  aforesaid,  did 
to  p^ton    inii^^di^^ty^^ft^^'wards,  to  wit,  on,  &c.  aforesaid,  there  de- 
hermas-     Uver  to  the  3aid  J*  M.,  her  said  master,  to  use  for  the  making 
ter.  (9}      of  the  said  liquor  called  tea,  and  the  said  J.  M.  not  knowing 
the  said  corrosive  mercury  sublimate  to  have  been  in  the  said 
water,  did  use  the  same  in  making  the  said  liquor  called  tea^ 
and  did  drink  a  quantity  of  the  same  made  with  the  said  wa« 
ter,  wherein  the  said  corrosimmercury  sublimate  was  so  boil- 
ed, as  aforesaid,  whereby  tire  said  J.  M.  became,  and  was 
grievously  and  violently  distempered  a^d  injured  in  his  body, 
and  in  extreme  danger  of  losing  his  life,  to  the  great  damage 
of  the  said  J.  M.  to  the  evil  example,  &c.  and  against  die 
peace,  &c. 
For  a  mia-      That  T.  B.  late  of.  Sec.  E.  S.  late  of,  &c.  and  R.  S.  late  of, 
demean,     g^^.  contriving  and  intending  to  hurt  and  damage  the  body  of 
iDonlaw^  A.  O.  widow,  on,  &c.  with  force  and  arms,  at,  &c.  aforesaid, 
putting      unlawfully,  wickedly  and  knowingly,  did  mix  poison,  to  wit, 
white  ar-    white  arsenic,  with  brandy,  and  the  same  poison  mixed  with 
senic  into  brandy,  as  aforesaid,  afterwards,  to  wit,  on  the  same  day  and 
a^giving  y^***  stbove  mentioned,  with  force  and  arms,  at,  &c.  aforesaid, 
it  to  a  per-  unlawfully  and  knowingly,  did  give  to  the  said  A.  to  drink, 
son  to        and  the  said  A.  not  knowing  the  said  poison  to  have  been 
orink,  (r)  j^jj^ed  with  the  brandy  as  aforesaid,  she  the  said  A.  did  then 
and  there   drink  and  swallow    the  poison  mixed   with   the 
brandy  as  aforesaid,  by  which  the  said  A,  of  the  poison  afore- 
said, men  and  continually  afterwards,  until  the  day  of  taking 
[*797]    this  inquisition,*  at,  &c.  aforesaid,  was  and  yfet  is  grievously 
and  violently  distempered  and  injured  in  her  body,  to  the 
great  damage  of  the  said  A.  and  against  the  peace,  &c. 


(g)  Cro.  C.  C.  7  Ed.  646.  (r)  See  Cro.  C.  C.  7  Ed,  648. 
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'  That  A.  B.  late  of,  8cc.  on,  &c.  at,  Sec.  wilfully,  maliciously,  For  felony 
and  unlawfully,  did  mix  deadly  poison ;  to  wit,  one  ounce  of  in  an  at< 
white  arsenic  with  brandy,  and  the  same  poison  mixed  with  ^^V} 
brandy  as  aforesaid,  afterwards,  to  wit,  on  the  same  day  and  ©n  43Gco» 
year  above  mentioned,  with  force  and  arms,  at,  &c.  aforesaid.  Hi.  c.  58.' 
feloniously,  wilfully,  maliciously,  and  unlawfully,  did  admi-  "•  l*  (*) 
nister  to,  and  cause  the  same  to  be  taken  by  one  C.  D.  with 
intent  in   so  doing,  feloniously,  wilfully,  and  of  his  malice 
aforethought,  to  poison,  kill  and  murder,  against  the  form 
of  the  statute,  &c.  and  against  the  peace,  &c.  [Second  count 
Hie  ^ejirat^  only  describing  the  arsenic  as  a  noxious  and  tie* 
strtictive  substance.] 


INDICTMENTS  FOR  GIVING  DRUGS,  8cc.  TO 

PRODUCE  ABORTION. 

That  A.  B.  late  of  &c.  on,  &c.  and  on  divers  other  days  Foradaoi^ 
and  times  between  that  day  and,  &c.  with  force  and  arms,  at,  JJ[J5^'S^ 
be.  wilfully,  maliciously,  and  feloniously,  did  administer  to,  a  woman 
and  cause  to  be  administered  to,  and  taken  by  one  CD.  sin-  muckwith 
gle  woman,  then  and  there  being,  and  on  the  said  other  days  «iild,with 
and  times  aforesaid,  there  continuing  to  be  quick  with  child,  ^^!^ 
divers  large  quantities,  to  wit,  four  ounces  of  a  nouous  and  abortion* 
destructive  substance,  to  wit,  savin,  {u)  with  intent  thereby  on  43  Geo, 
to  cause   and  procure  the  miscarriage  of  the  said  C.  D,  ^4^/**^' 
against  the  form,  &c.  and  against  the  peace,  &c.  *   *  w 

That  T.  G.  late  of,  &c.  on,  &c;  and  on  divers  other  days  ^pon  43 

and  times,  between  that  day  and,  &c.  aforesaid,  with  force  ^^'^j 

and  arms,  at,  &c.  wilfully,  maliciously,  and  feloniously,  did  for  admi-^ 

administer  to,  and  cause  to  be  administered  to  and  taken  by  nUtering 

R.  E.  F.  single  woman,  divers*  large  quantities,  that  is  to  ^^^  ^  • 

say,  &c.— of  a  certain  drug  child  savin,  the  said  R.  E.  F.  on  n^"^ck 

the  said,  &c.  and  continually  from  thence,  until,  &c.  being  withchil^ 

with  child,  but  not  being  quick  with  child,  to  wit,  at  the  re-  ^th  in- 
tent to 
■  procure 

(t)  See  nmilar  precedent.  Star-  the  first  section  of  the  act,  toadmi-  •  mwcar- 

kie,  636,  and  see  the  statute  set  nister  drugs  to  a  woman  quick  with  ^*^'  \^J 

ibrth  ante  788.  n.  k.  chUd  is  felony  without  benefit  of    [*798J 

(/)  See  ante  788.  n.  k.  for  similar  cletgy,  so  by  the  second  section  to 

precedent,  Starkie,  460.  For  indict-  do  so  before  the  child  is  alive,  is 

ments   on   2nd  section  of  the  act  made  a  single  felony  in  principal^ 

where   the  child  was  not  alive,  for  aiders  and  procurers,  and  punished 

sin^e  felony,  and  at  common  law,  with   fine,   imprisonment,    pillory, 

for  a  misdemeanour,  see  post  798^  9.  whipping  or  transportation^  tor  any 

(u)  Tiie  name  of  the  poison  is  not  term  not  exceeding  fourteen  years, 

nmtisHia,  see  3  Camp.  T5,  at  the  discretion  of  th^  court  in 

(v)  See  other  precedents,  Cro.  which  they  were  coavicted. 
C.  C.  266.  2  Stark.  560.    As  under 
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6ount. 
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in.  c.  58. 
8.2.  for 
adminis- 
tering de- 
coetionof 
Bavin  to 
procure 
aboTtiony 
to  a  wo- 
man be- 
fore the 
quicken- 
ing^. <a?) 


At  com- 
mon law 
for  an  as- 
sault and 
admiius- 
tering^,&c. 
to  cause  a 
miscar- 


spective  times  of  administering  such  div/ers  large  quantities 
of  the  said  drug  called  savin,  Is  aforesaid,  with  intent  there- 
by to  cause  and  procure  the  miscarriage  of  the  said  R.  £.  F. 
against  the  form^  &c.  and  against  the  peace,  &c.  And  the  ju- 
rors, &c.  that  the  said  T.  G.  afterwards,  to  wit,  on  the  said, 
&c.  with  force  and  arms,  at,  ^:c.  wilfully,  maliciously,  and  fe- 
loniously, did  administer  to,  and  cause  to  be  administered 
to,  and  taken  by  the  said  R.  £.  F.  a  woman  then  with  child, 
divers  other  large  quantities  of  a  certain  drug  called  savin, 
that  is  to  say,  &c. — of  the  said  drug  called  savin,  with  intent 
thereby  to  cause  and  procure  the  miscarriage  of  the  said  R. 
£.  F.  she  the  said  R.  £.  F.  not  bein^  quick  with  child  at  the 
time  of  administering  such  last  mentioned  divers  large  quan- 
tities of  the  said  drug  called  savin,  as  last  aforesaid,  against 
the  form,  &c.  and  against  the  peace,  &c.  And  the  jurors,  8cc. 
that  the  said  T.  G.  afterwards,  to  wit,  on  the  said,  &c.  with 
force  and  arms,  at,  &c.  wilfully,  maliciously,  and  feloniously, 
did  administer  to,  and  cause  to  be  administered  to,  and  taken 
by  the  ssud  R.  £.  F.  divers  other  large  quantities  of  a  certain 
drug  called  savin,  that  is  to  say,  &c.  of  the  said  drug  called 
^vin,  with  intent  thereby  to  cause  and  procure  the  miscar- 
riage of  the  said  R.  £.  F.  she  the  said  R.  £.  F.  not  being 
quick  with  child,  at  the  time  of  administering  such  last  men- 
tioned large  quantities  of  the  said  drug  called  savin,  as  last 
aforesaid,  against  the  form,  &c.  and  against  the  peace,  &c. 

That  A.  B.  late  of,  ike.  on,  &c.  and  on  divers  other  days 
and  times  between  that  day,  and,  iScc.  at,  &c.  wilfully,  malici- 
ously, unlawfully  and  feloniously,  did  administer  to,  and 
cause  to  be  administered  'to,  and  taken  by  one  H.  M.  G. 
single  woman,  divers  large  quantities,  that  is  to  say,  six 
ounces  of  the  decoction  of  a  certain  shrub  called  savin,  thea 
and  there  being  a  noxious  and  destructive  thing,  the  said  H. 
M.  G«  on  the  said,  6rc.  and  continually  from  thence  until  the 
said,  &c.  at,  &c.  aforesaid,  being  with  child,  but  not  quick 
with  child,  to  wit,  at  the  respective  times  of  administering 
such  divers,  large  quantities  of  the  decoction  of  the  said  shrub 
called  savin,  as  aforesaid,  with  intent  thereby  to  cause  and 
procure  the  miscarriage  of  the  said  H.  M.  G.  against  the 
form  of  the  statute,  &c. 

That£«  F.  late  of,  &c.  being  a  wicked,  malicious,  and  evil 
<iisposed  person,  and  not  having  the  fear  of  God  before  his 
eyes,  but  being*  moved  and  seduced  by  the  instigation  of  the 
devil,  on  the  twenty-eijfhth  day  of  February,  in  the  thirty- 
ninth  year  of  our  sovereign  lord  George  the  third,  then  king 
of  Great  Britain,  &c.  and  now,  to  wit,  at  the  time  of  taking 
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x)  3  Campb.  75. 

ar)  From  Crown  Ofiice  Mich, 
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this  inquisition,  by  the  grace  of  God,  of  the  united  kingdom 
of  6reat  Britain  and  Ireland,  king,  defender  of  the  faith, 
with  force  and  arms,  at,  &c.  aforessud,  in  and  upon  one  A. 
E.  the  wife  of  F.  E.  in  die  peace  of  God  and  our  said  lord 
the  king,  then  and  there  being,  and  also  then  and  there  being 
big  and  pregnant  with  child,  did  make  a  violent  assault,  and 
that  he  the  said  E.  F.  then  and  on  divers  other  days  and 
times,  between  that  day  and  the  day  of  the  taking  of  this  in- 
quisition, with  force  and  arms,  at,  ^  c.  aforesaid,  knowingly, 
unlawfully,  wilfully,  wickedly,  maliciously  and  injuriously, 
did  give  and  administer,  and  cause  and  procure  to  be  given 
and  administered  to  the  said  A.  £•,  so  being  big  and  preg- 
nant with  child  as  aforesaid,  divers  deadly,  dangerous,  un» 
wholesome  and  pernicious  pills,  herbs,  drugs,  potions  and 
mixtures,  with  intent  feloniously,  wilfully,  and  of^his  the  said 
E.  F's.  malice  aforethought,  to  kill  and  murder  the  said  child, 
with  which  the  said  A.  £.  was  90  then  big  and  pregnant  as 
aforesaid,  by  reason  and  means  whereof,  not  only  the  said 
child,  whereof  she,  the  said  A.  £.  was  afterwards  delivered, 
and  which,  by  the  providence  of  God  was  bom  alive,  became 
and  was  rendered  weak,  sick,  diseased  and  distempered  in 
body,  but  also  the  said  A.  E.  as  well  before  as  at  the  time  of 
her  said  delivery,  and  for  a  longtime,  (to  wit,)  for  the  space 
of  six  months  uien  next  following,  became  and  was  rendered 
weak,   sick,  diseased  and  distempered   in  body,  and  dur- 
ing all  that  time,  underwent  and  suffered  great  and  excruciat- 
ing pains,  anguish  and  torture,  both  of  body  and  mind,  and 
other  wrongs  to  the  said  Anne,  he,  the  said  E.  F.  then  and 
there  unlawfully,  wilfully,  wickedly,  maliciously  and  inju- 
riously did,  to  the  grievous  damage  of  the  said  A.  E.,  and 
against  the  peace  bi,  &c.  And  the  jurors,  &c.  do  fiirther  pre-  g  ^    ^ 
sent,  that  the  said  E.  F.  afterwards,  (to  wit,)  on  the  said,  &c.  count. 
with  force  and  arms,  at,  &c.  aforesaid,  in  and  upon  the  said 
A.  E.  in  the  peace  of  God  and  our  said  lord  the  kmg  then  and 
there  being,  and  also  then  and  there  being  big  and  pregnant 
with  a  certain  other  child,  did  make  anodier  violent  assault, 
and  that  he  the  said  E.  F.  then  and  on  divers  other  days  and 
times,  between  that  day  and  the  day  of  the  taking  of  this  in« 
quisition,  with  force  and  arms,  at.  Sec.  aforesaid,  knowingly, 
unlawfully,  wilfully,  wickedly,  maliciously  and  injuriously, 
did  give  and  administer,  and  cause  and  procure  to  be  g^ven 
and  administered  to  the  said  A.  E.,  so  being  big  and  preg- 
nant with  child  as  last  aforesaid,  divers  other  deadly,  dan- 
gerous, unwholsome  and  pernicious  pills,  herbs,  drugs,  po- 
tions and  mixtures,*  by  reason  and  means  whereof,.  &c.  {as    [#800] 
before.)     And  the  jurors,  &c.  do  further  present  that  the  said  Third 
E.  F.  afterwards,  (to  wit,)  on  the  said,  &c.  with  force  and  cownt/ 
arms,  at,  &c.  aforesaid,  in  and  u])on  the  said  A.  £,  in  the 
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peace  of  God  and  our  sidd  lord  the  king  then  and  there  be- 
ing, and  also  then  and  there  being  big  and  pregnant  with  H 
certain  other  child,  did  make  another  violent  assault ;  and 
that  he  the  said  £.  F.  then  and  on  divers  other  days  and  times 
between  that  day  andthe  day  of  the  taking  of  this  inquisition^, 
with  force  and  arms,  at,  &c.  aforesaid,  knowingly,  unlawfully, 
wilfully,  wickedly,  maliciously  and  injuriously,  did  give  and 
administer,  and  cause  and  procure  to  be  given  and  administer- 
ed to  the  said  A.  E.  so  being  big  and  pregnant  with  child  as 
last  aforesaid,  divers'  other  deadly,  dangerous,  unwholesome 
and  pernicious  pills,  herbs,  drugs,  potions  and  mixtures,  with 
a  wicked  intent  to  cause  and  procure  the  said  A.  E.  to  mis- 
carry and  to  bring  forth  the  said  last  mentioned  child,  with 
which  she  was  so  big  and  pregnant  as  last  aforesaid,  dead,  by 
reason  and  means  whereof,  she  the  said  A.  E.  became  and 
was  rendered  weak,  sick,  diseased  and  distempered  in  body, 
and  remained  and  continued  so  weak,  sick,  diseased  and  dis- 
tempered in  body  for  a  long  time,  (to  wit,)  for  the  space  of 
six  months  then  next  following,  and  during  all  the  time  last 
mentioned  underwent  and  suffered  great  and  excruciating 
pains,  anguish  and  torture,  both  of  body  and  mind,  and  other 
wrongs  to  the  said  A.  E.,  he  the  said  E.  F.  then  and  there 
unlawfully,  wilfully,  wickedly,  maliciously  and  injuriously 
did,  to  the  grievous  damage  of  the  said  A.  £.  and  against 
J^*"^  the  peace,  &c.  And  the  jurors,  &c.  do  further  present,  that 
the  ssud  E.  F.  afterwards,  (to  wit,)  on,  8cc.  at,  &c.  in  and 
upon  the  said  A.  E.  in  the  peace  of  God  and  our  said  lord 
the  king,  then  and  there  being,  and  also  then  and  there  being 
big  and  pregnant  with  a  certain  other  child,  did  make  another 
violent  assault,  and  her  the  said  A.  E.  then  and  there  did 
violently  beat,  bruise,  wound  and  ill  treat,  so  that  her  life 
was  thereby  greatly  dispaired  of,  and  then  and  there  violently, 
wickedly  and  inhumanly,  pinched  and  bruised  the  belly  and 
private  parts  of  the  said  A.  E.,  and  a  certain  instrument 
called  a  rule,  which  he  the  said  E.  F.  in  his  right  hand  then 
and  there  had  and  held,  up  and  into  the  womb  and  body  of 
the  said  Anne,  then  and  there  violently,  wickedly  and  inhu- 
manly, did  force  and  thrust  with  a  wicked  intent  to  cause  and 
procure  the  said  A.  E.  to  miscarry  and  to  bring  forth  the 
said  child,  of.  which  she  was  so  big  and  pregnant,  as  last 
aforesaid,  dead,  by  reason  and  means  of  which  last  mention- 
ed premises,  she  the  said  Anne  became  and  was  rendered 
weak,  sick,  sore,  lame,  diseased  and  disordered  in  body,  and 
remained  and  continued  so  weak,  sick,  sore,  lame,  diseased 
r^8011  ^^^  disordered  in  body,  as  last  aforesaid,*  for  a  long  time, 
(to  wit,)  for  the  space  of  six  months  then  next  following,  and 
during  all  the  dme  last  aforesaid,  underwent  and  si^ered 
great  and  excruciating  psuns,  anguish  and  torture,  both  of 
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body  and  mind,  and  other  wrongs  to  the  said  A.  £.  he  the 
said  A.  F.  then  and  there  unlawfully,  wilfully,  wickedly,  ma- 
liciously and  injuriously  did,  to  the  grievous  damage  of  the 
said  Anne,  and  against  the  peace  of,  &c.  [5th  count  for  com-  Eifth 

mon  assault.]  count,  for 

common 
assault. 


.     ROBBERY.  (2) 

PRELIMINARY  NOTES. 

Offence.*    Robbery  is  the  felonious  taking  from  the  per-  The  of- 
8on  of  another,  money  or  goods  of  any  value,  by  putting  in  '*P5^-    ^ 
fear,  3  Inst.  68,  4  Bla.  Com.  243.     To  constitute  robbery,    l*^^J 
therefore,  something  must  be  taken.    The  theft  must  be  from 
the  person — and  it  must  be  effected  hy  putting  in  fear«-4>ut 
the  construction  on  these  words  requires  examination. 

1.  Something  must  be  taken^  though  the  value  is  immaterial, 
3  Inst.  68.  An  assault  with  intent  to  rob,  was,  indeed,  for* 
merly  holden  to  be  robbery  on  the  principle,  voluntas  reputa* 
fur  pro  facto,  but  this  maxim  in  every  case,  except  treason, 
has  been  long  since  exploded,  3  Inst.  69.  The  attempt, 
which  was  anciently  a  misdemeanour,  is  now  a  clergyable  fe* 
lony  by  statute,  as  we  shall  see  hereafter,  7  Geo.  II.  c.  21, 
To  constitute  a  takings  the  property  must  hftve  .passed  into 
the  possession  of  the  offender,  3  Inst.  69.  So  that  if  a  purse 
were  fasted  to  the  girdle  of  its  owner  which  the  thief  cut, 
and  the  purse  fell  to  the  ground,  this  is  no  robbery ;  but  if 
the  robber  once  had  the  prcfperty  in  his  hand,  though  it  was 
immediately  relinquished,  tne  offence  is  complete,  3  Inst. 
69.  1  Leach,  228.  and  therefore  to  snatch  an  ear-ring  from 
a  lady's  ear,  so  that  the  ear  is  torn  in  the  operation,  is  rob- 
bery, though  it  is  dropped  immediately  into  the  hair,  and  is 
there  found  by  the  owner,  1  Leach,  321. 

2.  The  taking  must  be  from  the  person.  But  if  the  pro-r 
perty  be  taken  in  the  presence  of  the  party,  this  will  suffice  | 
so  that  ^o  take  the  horse  standing  near  its  owner,  or  to  drive 
away  his  sheep  or  cattle  before  his  face,  after  putting  him  in 
fear,  is  robbery,  3  Inst.  69.  4  Bla.  Com.  243.  And  if  a  man 
take  a  purse,  &c.  which  anodier,  on  being  assaulted,  has 
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(z)   On  this  subject  in  (reneral,  head  of  larceny, 'and  might  not  im* 

S  Inat.  68y  9.    Hawk.  b.  1.  c.  34.  properly  have  been  placed  among 

4  Bla.  Com.  243, 4.    Com.  Dig.  Jua-  offences  to  personal  property ;  but 

ticea  A.  1,  2,  3.   2  Bast,  P.  C.  707  as  its  distinguishing  characteristic  ia 

to  736.  Burn  J.  Robbery.  Williams,  the  violence  offered  to  the  person. 

Felony  II.    Dick  J.  Robbeiy.   This  it  has  been  thou|^t  better  to  place 

crime  is  sometimea  chuMed  under  the  it  here. 
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thrown  away  through  fear,  or  his  hat  which  has  fallen 
£*803]  from  his  head,  or  his  property  from  a  servant*  in  his  pre- 
sence, he  will  be  considered  as  having  taken  it  fromnhe 
person.  3  Inst.  39.  Hawk.  b.  I.e.  34.  s.  6. — ^But  where 
thieves  struck  money  out  of  the  owner^s  hands,  and,  by  me- 
naces drove  him  off,  so  that  he  could  not  take  it  up,  and  then 
seized  it  themselves,  a  special  verdict  was  found,  not  stating 
that  it  was  taken  up  in  the  presence  of  the  owner,  the  court 
would  not  intend  it,  and  the  prisoners  were  admitted  to 
clergy.     2  Stra.  1015. 

3.  There  mu^  be  a  violence  and  putting  in  fear.  This  is 
the  circumstance  which  distinguishes  robbery  from  all  other 
larcenies.  But  what  degree  of  force  must  be  used,  and  what 
kind  of  fears  excited,  are  questions  that  have  often  been  the 
subjects  of  discussion.  It  is  certain  that  the  TOods  must  be 
taken  against  the  will  of  the  possessor  ;  for  if  three  persons 
agree  to  rob  a  fourth,  in  order  to  obtain  the  reward  to  be 
shared  amongst  them  all,  and  the  last  consents  to  the  scheme, 
it  is  impossible  that  any  robbery  can  be  committed.  Post.  123. 
(ante  1  vol.  2.  n.  b.  and  c.)  But  where  a  man,  knowing  a 
road  to  be  infested  with  highwaymen,  puts  a  little  money  in 
his  pocket,  and  goes  out  for  the  purpose  of  detecting  and  se- 
curing'them,  and  on  being  accosted,  delivers  his  money,  and 
•  then  succeeds  in  apprehending  the  offender,  the  latter  will 
be  guilty  of  a  robbery.  Post.  129.  It  seems  that  there  must 
either  be  a  putting  in  fear  or  an  actual  violence,  though  both 
lieed  not  be  positively  shown,  for  the  former  will  be  inferred 
from  the  latter,  and  the  latter  is  sufficiently  implied  in  the 
former.  Thus  were  a  man  is  suddenly  knocked  down  and 
his  property  taken,  while  he  is  senseless,  there  can  be  no 
room  for  terror^  and  yet  it  is  evident  that  this  is  a  robbery, 
2  East,  P.  C.  711.  So  there  may  be  robbery  were  no  actual 
force  is  used,  from  the  mere  influence  of  terror.  Thus  it 
has  been  repeatedly  decided,  that  to  obtain  money  by  threat- 
ening to  accuse  a  party  of  an  unnatural  crime,  though  he  is 
under  no  apprehensions  f6r  his  life,  is  a  robbery,  1  Leach 
139,  193,  278.  For  as  observed  by  Mr.  Justice  .  Ashurst, 
**  The  true  definition  of  robbery  is  the  stealing  or  taking  from 
the  person  of  another  ;  or  in  the  presence  of  another,  pro- 
perty of  any  amount  with  such  a  degree  of  force  or  terror^  as 
to  induce  the  party  unwillingly  to  part  with  his  property  ;/  and 
whether  the  terror  arises  from  real  or  expected  violence  to 
the  person,  or  from  a  sense  of  injury  to  the  character,  makes 
no  kind  of  difference ;  for  to  most  men  the  idea  of  losing 
their  fame  and  reputation,  is  equally,  if  not  more  terrific, 
than  the  dread  of  personal  injury.  The  principal  ingredient 
in  robbery  is  a  man^s  htm^forced  to  part  with  his  property ; 
and  the  judges  are  unanimously  of  opinion,  that,  upon  tne 
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principles  of  law,  as  well  as  the  authority  of  former  decisions, 
a  threat  to  accuse  a  man  of  the  greatest  of  all  crimes,*  is.  a   [*8  04 
sufficient  force  to  constitute  the  crime  of  robbery  by  putting 
in  fear,''  1  Leach,  280.     But  if  Ho  actual  force  was   used, 
and  at  the  time  of  parting  with  the  money,  the  party  were  * 

under  no  apprehension,  but  gave  it  merely  for  the  purpose  of 
bringing  the  oflFenders  to  justice,  they  cannot  be  capitally  con- 
victed, though  we  have  seen  it  otherwise,  where  personal 
violence  is' employed,  1  East,  P.  C.  734.     And  the  influence 
exercised  over  the  mind,  where  the  force  is  merely  construc- 
tive, must  be  of  such  a  kind  as  to  disenable  the  prosecutor 
to  make  resistance,  2  Leach,  721.  6  East,  126.     So  that  a 
tifreat  to  take   an  innocent  person  before  a  magistrate,  and 
thence  to  prison,  without  charging  him  with  any  specific 
crime,  is  not  sufficient  to  make  the  party  a  robber,  if  he  obtain 
mMiey  to  induce  him  to  forbear,  2  Leach,  721.     Indeed  it 
has  been  s^d  that  the  only  instance  in  which  a  threat  will 
siqiply  the  place  of  force,  is  an  accusation  of  unnatural  prac- 
tices, 2  Leach,  730, 1.    And,  it  has  been  recently  held,  con- 
trary, it  seems,  to  the  principle  of  some  former  decisions, 
that  even,  in  this  case,  tne  money  must  be  taken  immediate- 
ly on  the  threat,  and  not  after  time  has  been  allowed  to  the 
prosecutor  to  deliberate  and  advise  with  friends,  as  to  the  best 
course  to  be  pursued,  1  East,  P.  C.  App.   xxi.  though,  as 
soine  of  the  judges  dissented,  it  does  not  seem  to  be  deci- 
sive.    Where,  on  the  other  hand,  there   is  an  immediate 
direat  of  injury  to  the  property,  as  by  pulling  down  a  house 
with  a  mob  in  time  of  riots,  wnich  produces  great  alarm,  and 
induces  a  man  to  part  with  his  money,  this  has  been  holden 
to  be  a  sufficient  putUng  in  fear  to  constitute  a  robbery,  2 
East,  P.  U.  729,  731.     And  if  a  man  assaults  a  woman  with 
intent  to  commit  a  rape,  and  she,  in  order  to  prevail  on  him 
to  desist,  ofiers  him  money  which  he  takes,  but  continues  his 
endeavours,  till  prevented  by  the  approach  of  a  third  person, 
he  will  be  guilty  of  a  robbery,  though  his  original  intent  was 
to  ravish,  1  East,  P.  C.  711.     If  thieves  meet  a  person,  and 
by  menaces  of  death,  make  him  swear  to  bring  them  money, 
and  he,  under  the  continuing  influence  of  fear  for  his  li^, 
complies,  this  is  robbery  in  them,  though  it  would  not  be 
so,  if  he  had  no  personal  fear,  and  acted  merely  from  a  su- 
perstitious regard  to  an  oath  so  extorted,  1  East,  P.  C.  714. 
yr      To  constitute  a  robbery,  where  an  actual  violence  is  relied 
on  and  no  putting  in  fear  can  be   e:q)ressly  shewn,  there 
must  be  a  struggle,  or  at  least  a  personal  outrage.     So  that 
to  snatch  property  suddenly  from  the  hand,  to  seize  a  parcel 
carried  on  the  head,  to  carry  away  a  hat  and  wig  without 
force,  and  to  take    an  umbrella  of  a  sudden,  have   been 
respectively   holden    to  be  mere  larcenies,  1  Leach,  290, 
trim.  Law.  vol.  hi.  g  g 
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1,  and  ih  notes.  But  where  a  man  snatched  at  the  sword 
of  a  gentleman  han^ng  at  his  side,  and  the  latter  perceiving 
[*805]  the*  design  laid  hold  on  the  scabboard,  on  which  a  contest 
ensued  and  the  thief  succeeded  in  wresting  the  weapon  from 
its  owner,  his  offence  was  holden  to  be  robbery,  Id.  ibid. 
And  where  a  heavy  diamond  ^  pin  with  a  corkscrew  stalk, 
which  was  twisted  and  strongly  fastened  in  a  lady's  hair,  was 
snatched  out  and  part  of  the  hair  torn  away,  the  judges  came 
to  a  similar  decision,  1  Leach,  335.  The  case  of  the  man 
who  tore  an  ear-ring  from  the  ear,  and  in  so  doing  lacerated 
the  flesh,  which  has  been  already  alluded  to  for  another  pur- 
pose, serves  also  to  confirm  this  position,  1  Leach,  320.  Nor 
will  it  excuse  the  violence  that  it  was  done  under  pretence  of 
law ;  for  where  the  bailiff  handcuffed  a  prisoner  and  used  her 
with  great  cruelty  for  the  purpose  of  extorting  money  from 
her,  he  was  holden  to  be  guilty,  as  were  also  a  number  of 
men  for  seizing  a  wagon  under  pretence  that  there  was  no 
permit,  when  none  was.  in  reality  necessary,  1  Leach,  280, 
1  East,  P.  C.  709.  Nor  will  a  pretence  of  any  kind  excuse 
where  the  essence  of  the  crime  is  clear ;  thus  if  a  person  ask 
alms  with  a  drawn  sword  of  one  who  gives  him  money 
through  terror,  or  if  he  accompany  the  language  of  request 
by  such  acts  or  menaces  as  would  overcome  a  firm  and  pru- 
dent man,  the  colorable  pretext  will  not  avail  him,  2  East, 
P.  C.  711.  so  if  a  man,  by  such  means,  compel  another  to 
take  less  for  goods  than  their  value,  or  take  from  him  money 
and  give  him  things  of  less  worth  as  a  colorable  equivalent, 
he  will  be  guilty  of  robbing  him,  2  East,  P.  C.  712,  3. 
Tlie  in-  Indictment.  The  venue  must  be  laid  in  the  coun^  where 

dictment.  the  crnne  actually  took  place,  and,  in  this  respect,  tne  proof 
must  correspond  with  tne  allegation,  2  Leach,  634 :  but  as 
the  offence  of  robbing  the  mail  was  difficult  to  be  established 
in  any  particular  county  through  which  it  passed,  the  42  Geo. 
III.  e.  81.  s.  3.  provides  that  if  the  offence  be  committed  in 
England,  the  venue  may  be  laid,  either  in  the  county  where 
the  offence  was  committed,  or  in  that  where  the  defendant 
was  taken.  The  assault  must  be  stated  to  have  been  fehni^ 
^2/«/{/ made,  and  it  will  not  suffice  to  add  this  word  to  the  alle- 
gation of  the  taking  and  the  putting  in  fear,  2  Leach,  564.  The 
indictment  must  shew  that  the  property  was  taken  with  vio- 
lence from  the  person,  and  against  the  will  of  the  party  in- 
jured, but  it  does  not  seem  so  certain  that  it  is  necessary  to 
state  that  an  actual  terror  was  excited,  though  this  is  un- 
questionably more  secure.  Post.  128,  1  Hale,  534.  The  term 
violently  is  not  requisite ;  it  will  suffice  if  firom  the  whole 
statement  it  is  clear  that  a  robbery  has  been  committed  by  it 
forcible  taking  of  property  against  the  will  of  the  owner,  2 
East,  P.  C.  783, 4.    It  is  not  necessaiy  to  conclude  contrary 
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to  the  form  of  the  statute,  because  though  clergy  was  taken 
away  by  act  of  parliament,  the  offence  existed  at  common 
law.  On*  the  trial  should  it  appear  that  any  of  the  circum-  r*8061 
stances  of  robbery  are  wanting,  but  the  taking  is  proved,  the 
defendant  may  be  acquitted  of  the  aggravated  offence,  and. 
found  guilty  of  simple  larceny,  R.  T.  H.  115,  Com.  Rep. 
478,  2  Stra.  1014. 

Punishment.  Robbery  was  anciently  considered  as  one  of  the  The  puA- 
most  enormous  of  felonies,  3  Inst.  69 :  it  was  excluded  from  ^•^^o^- 
the  benefit  of  clergy  by  23  Hen.  VIII.  c.  1.  and  1  Edw.  VI, 
€.  12.  s.  10;  not  indeed  in  every  case,  but  when  committed 
in  a  dwelling-house,  or  in  or  near  the  highway ;  it  was  there- 
fore then  necessary  so  to  describe  the  offence  in  the  proceed- 
ings. But  the  3  and  4  W.  and  M.  c.  9.  takes  away  clergy 
from  principals  and  accessaries  before  the  fact  in  robbery,  in 
whatever  place  it  is  committed ;  and  therefore  it  is  now  not 
necessary,  in  any  case,  to  state  the  fact  in  an  indictment, 
though,  if  averred  and  not  proved,  it  may  be  rejected  as  su- 
perfluous, 2  £ast,  P.  C.  784,  5. 


That  A.  O.  late  of,  &c.  on,&c.  with  force  and  arms  at,  &c.  Indict- 
in  the  king's  highway,  there,  in  and  upon  one  A.  J.  in  the  ^^^J^^ 
peace  of  God  and  of  our  said  lord  the  king  then  and  there  be-  ^^j 
mg,  feloniously  {b)  did  make  an  assault,  and  him  the  said  A. 
J.  in  bodily  fear  and  danger  of  his  life  (c)  in  the  highway 
aforesaid,  then  and  there  feloniously  dia  put,  and  one  gold 
watch  of  the  value  of  eighteen  pounds  {d)  of  the  goods  and 
chattels  of  him  the  shid  A.  J.  n-om  the  person  and  against 
the  will  of  the  said  A.  J.  in  the  highway  aforesaid,  then  and 
there   feloniously  and  violently  did  steal,  take,  and  carry 
away,  against  the  peace  of  our  said  lord  the  king,  his  crown 
and  dignity. 

That  C.  H.  late  of,  &c.  G.  B.  late  of,  &c.  T.  M.  late  of,  &c.  For  aToj^- 
on,  &c.  with  force  and  arms,  in,  &c.  aforesaid,  in  the  king^^s  hSSwTy 
highway,  there,  in  and  upon  the  reverend  H.  C.  O.  clerk,  in  and  steal- 
Ae  peace  of  God  and  our  said  lord  the  king,  then  and  there  ingabool^ 
being,  violently  (/)  and  feloniously  did  make  an  assault,  and  ™^f  ^  ^ 
him  the  said  H.  C.  O.  in  bodily  fear  and  danger  of  his  life  ^change. 
in  the  king's  highway  aforesaid,  then  and  there   feloniously  (e) 


(a)  See  other  precedents.  Burn 
J.  Robbery.  Pleader's  Assistant, 
167.  Cio.  C.  C.  431.  4  Wentw,  51. 
251.  Starkie,449, 

(6)  This  word  is  -necessary  here, 
2  Leach,  564. 

(c)  It  seems  doubtful  whether  this 
is  neccssarvy  though  it  is  safer  to 


msert  it,  Fost.  138,  ante  805. 

(d)  As  to  the  mode  of  stating  th« 
property,  see  post  as  to  larceny. 

(e)  This  indictment  was  settled 
by  a  very  eminent  crown  lawyer. 
See  Leach,  810. 

(/)  This  word  seems  unnecessi^ 
ry,  3  East,  P.  C.  783,  4.  ante  806. 
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did  put,  and  from  the  person  and  agsunst  the  will  of  the 
said  H.  C.  O.  in  the  king's  highway  aforesaid,  then  and 
there  violently  and  feloniously  did  steal,  take,  and  carry  away, 
one  leather  purse  of  the  value  of  two  shillings,  and  one  piece 
[^807]  of*  the  current  gold  coin  of  this  realm,  called  a  seven  shilling 
piece,  ot  the  value  of  seven  shillings,  of  the  goods,  chattels 
and  monies  of  the  said  H.  CO.  and  one  bill  of  exchange 
for  the  payinent  of  money,  to  wit,  for  the  payment  of  the 
sum  oi  eighteen  pounds,  of  the  value  of  eighteen  pounds, 
the  same  bill  of  exchange  being  the  property  of  the  said  H. 
C.  O.  and  the  said  sum  of  eighteen  pounds  payable  and  se- 
cured by  and  upon  the  same,  being  then,  to  wit,  at  the  time 
of  committing  the  felony  aforesaid,  unsatisfied  to  the  said 
H.  C.  O.  the  proprietor  thereof,  against  the  form,&c.  (^)  and 
against  the  peace  of  our  said  lord  the  king,  his  crown  and 
dignity. 
For  rob-  That  E.  L.  late  of,  &c.  and  H.  T.  late  of,  &c.  on,  &c.  with 
bery  in  a    force  and  arms,  at,  &c.  aforesaid,  in  the  dwelling  house  of 

hoiu!e"f)i)  ^^^  J*  J'  there  situate,  in  and  upon  A.  the  wife  of  the  said 
'^  J.  J.  in  the  peace  of  God  and  our  said  Lord  the  king,  then 
and  there  being,  feloniously  did  made  an  assault,  and  her  the 
said  A.  in  bodily  fear  and  danger  of  her  life,  in  the  said 
dwelling  house,  uien  and  there  feloniously  did  put,  and  one 
linen  pocket  of  the  value  of  one  pet^ny,  and  thre6  pieces  of 
gold  coin,  of  the  proper  coin  of  uiis  realm  called  guineas,  of 
die  value  of  three  pounds  and  three  shillings,  of  the  goods, 
chattels  and  monies  of  the  said  J.  J.  from  the  person  and 
against  the  will  of  the  said  A.  in  die  dwelling  house  afore- 
said, then  and  there  violently  and  feloniously  Sid  steal,  take 
and  carry  away,  against  die  peace,  &c.  ,  . 

Por  M-  That  W.  F.  late  of,  &c.  after  the  first  day  of  May,  in  the 

Baultwith  year  of  our  Lord,  one  thousand  seven  hundred  and  thirty- 
intent  to    -^  ^ 

robbymc*  ■■     .  t    \         ■   '■ 

2^*^.v           (g)  Thia  is  not  necessavy,  aate  a  felonious  intent  to  rob  or  commit 
^*'        806,  7.  robbery  upon  such  person  or  pep- 
(A)  See  aimihr  precedent,  Cro.  sons,  that  then,  and  in  every  suah 
C.  G.  438.  caae,  all  and  every  such  person  and 
(»)  Hiis  indictment  was  settled  persons  so  oiFencUngy  being  there- 
by a  very  eminent  crown  lawyer.  oflawfullycoiivicted«^allbeadjudg- 
.  See  other  precedents,  2  Leach,  703.  ed  guilty  of  felony  and    punished 
Cro.  C.  C.  67.  2  Starkie,  404.  with  transportation  for  seven  yearst'* 
The  offence  is  founded  on  7' Geo.  with  a  proviso  that  if  they  return 
n.  c.  21.  which  enacts,  « that  if  any  from  transportation  within  the  time, 
person  or  persons  fi*om  and  after  the  they  shall  suffer  death  without  bene- 
Ist  May,  1784,  shall,  with  any  of*  fit  of  clergy.    It  seems  to  have  been 
'fensive  weapon   or  instrument  un-  thought  that  in  order  to  bring  an 
lawfully  or  maliciously  assault,  or  offender  within  this  act,  an  actual 
shall  by  menaces  or  in  any  forcible  demand  of  money  must  be  made* 
or  violent  manner,  demand  any  mo*  and  the  intent  to  rob  could  be  col- 
n^Xf  firoods,  or  chattels,  of  or  from  lected  by  no  other  means>  1  Leach, 
any  other  person  or  persons  with  19. :  but  it  is  now  settled  that  if  a 


KOBBfiRT. 


239 


four,  to  wTt,  on,  8cc.  with  force  and  arms,  at,  ficc.  m  and  upon 

one  F.  B.  K.  in  the  peace  of  God  and  our  said  lord  the  king 

dien  and  there  being,  unlawfully,  maliciously  and  feloniously 

did  make  an  assault,  and  that  the  said  W.  F.  then  and  there,    [tsos] 

with  menaces,  and  in  a  forcible  and  violent  manner,  felonious^ 

ly  did  demand  two  guineas  of  the  lawful  gold  coin  of  this  realm, 

of  the  nnmey  of  him  the  said  F.  B.  K.  of  and  from  the  said 

P.  B.  K.  with  a  felonious  intent,  the  said  money  of  the  said 

F.  B.  K.  from  the  person  and  against  the  will  of  the  said  F. 

B.  K.  then  and  there  feloniously  and  violently  to  steal,  take  and 

carry  away,  against  the  form  oi  the  statute,  &c.  and  against  the 

peace,^  &c.     And  the  jurors.  Sec.  do  further  present,  that  the  Second 

said  W.  F.  after  die  said  fir»t  day  of  May,  in  the  year  of  our  *^'*"*- 

Lord  one  thousand  seven  hundred  and  thirty-four,  to  wit,  on    [*809| 


maa  stop  a  carriage  and  present 
a  pistol  at  those  who  are  within  it, 
though  without  any  demand  of  mo« 
aey,  or  ofFer  to  take  it»  he  will  be 
guilty  of  felony  within  the  statute 
which,  it  will  be  observed,  is  framed 
in  the  disjunctiye,  2  Bast  P.  C.418. 
8.  It  may,  however,  be  collected, 
that  the  intent  must  be  to  rob  the 
party  assaulted,  and  that  it  will 
not  aulltceif  the  attack  be  made  on 
one,  and  the  deai^  be  to  plunder 
SDodier.  ThoBf  if  a  highwayman 
calls  to  a  coachman  to  stop,  and  pre- 
sents the  pistol  at  him,  evidently  in- 
tending to  rob  the  parties  within 
the  carria^  which  he  is  driving,  hi» 
offeqoe  wiU  only  be  a  misdemeanor 
at  common,  law,  1  Leach^  18.  330. 
1  East  P.  C.  418.  It  is  now  said 
that  if  the  assault  be  made  with  an 
oAtfuivet,  weapon,  a  demand-  must 
be  made ;  but  if  no  such  instrument 
were  used,  a  demand  is  requisite  : 
see  the  subsequent  cases  on  the 
£bwk  q£  the  indicttticjiit^ 

The  Indictment  must  exactly  pur- 
sue the  language  of  the  statute,  but 
it  is  not  necessary  that  all  the  terms 
there  made  use  o^  should  be  in- 
serted. Thus  when  the  assault  is 
the  only  act  charged,  the  terms  «un- 
lawiully  and  mauciously,"  ^ust  be 
Introduced  because  they  are  connect- 
ed with  it ;  but  where  a  violent  and 
forcible  demand  is  well  laid,  these 
words  will  be  dispensed  with,  as  the 
disjunctive  or  intervenes,  1  East  P. 
C.  420.  The  indictment  must  either 
charge  an  assault,  with  an  offensive 
weapon  with  intent  to  rob,  or  a  de- 


mand with  the  same  design,  in  the 
technical  language  of  the  act ;  and 
therefore  if  it  merely  allege  that 
I  the  defendant  **  unlawfully,  midici^ 
ously,  and  feloniously  made  an  as- 
sault on  C.  D.  and  him  the  said  C. 
0.  unlawfully  and  maliciously  did 
menace,  by  menacing  to  blow  his 
brains  oat,  with  a  felonious  intent 
the  monies  of  the  said  C.  D.  to  steal, 
take  and  carry  away,"  it  will  be 
defective,  because,  in  these  iJle^ 
tion8^  there  ia  no  averment  that  me 
assault  was  made  with  an  ofiensive 
weapon,  nor  any  statement  that  mo»- 
ney  was  demanded ;  though  either 
of  these  would  have  been  sufficient^ 
1  Leaehy  267.  So  it  will  not  suffice  to 
state^  that  the  defendant  made  an  as- 
sanltwith  intent  feloniously  to  steal, 
and  if  the  offence  be  thus  imperfect^- 
ly  described  in  the  conmiitment)  the 
party  accused  maybe  admitted  to 
bail,  5  T.  R.  169.  2  Leach»  5S3 :  for 
the  intent  charged  must  be  to  com- 
mit robbery,  and,,  therefore,,  the 
term  violently  must  be  added  to  fel- 
oniously, or  it  must  be  otherwise 
shewn  that  the  taking,  if  accomplish- 
ed, would  have  been  effected  by 
force  or  terror,  2  Leach,  r02.  In 
the  description  of  the  weapons,  the 
rules  will  apply  which  were  laid 
down  in  the  case  of  homicide  :  the 
same  latitude  of  proof  is  also  admit- 
ted ;  so  that  if  the  weapon  be  stat- 
ed in  the  indictment  as  a  large  stick, 
and  it  turn  out  to  be  a  large  stone 
thrown  by  the  prisoner,  the  defen- 
dant may  be  convicted,  1  East  P. 
C.421. 


240  ABSAUL^  TO  ROB. 

the  said,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  in  and 

upon  the  said  F.  B.  K.  in  the  peace  of  God  and  pur  said  lord 

the  king  then  and  there,  being,  unlawfully,  maliciously,  and 

feloniously  did  make  an  assault,  and  that  the  said  W.  F.  then 

^    and  there  with  menaces  feloniously  did  demand  two  guineas 

of  the  lawful  gold  coin  of  this  realm,  of  the  money  of  him  the 

said  F.  B.  K.  of  and  from  the  said  F.  B.  K,  with  a  felonious 

intent  the  said  money  of  the  said  F.  B.  K.  from  the  person  and 

against  the  will  of  the  said  F.  B.  K.  then  and  there  feloniously 

and  violently  to  steal,  take  and  carry  away,  against  the  form 

Hiird        of  the  statute,  &c.  and  against  the  peace,  &c.  And  the  jurors, 

cwukU        &c.  do  further  present,  that  the  said  W.  F.  after  the  said,  &c., 

to  wit,  on  the  said.  &c.  with  force  and  arms,  at,  &c.  aforesaid 

that  is  to  say,  in  the  parish  of in  the  said  ward  of , 

&c.  aforesaid,  in  and  upon  the  said  F.  B.  K.  in  the  peace  of 
God  and  our  said  lord  the  king  then  and  there  being,  unlawful- 
ly, maliciously  and  feloniously,  did  make  an  assault,  and  that 
tne  said  W.  r.  then  and  there  in  a  forcible  and  violent  man- 
ner, feloniously  did  demand  two  guineas  of  the  lawful  gold 
coin  of  this  realm,  of  the  money  of  him  the  said  F.  B.  K.  of 
and  from  the  said  F.  B.  K.  with  a  felonious  intent  the  said 
money  of  the  said  F.  B.  K.  from  the  person  and  against  the 
will  of  the  said  F.  B.  K.  then  and  there  feloniously  and 
violently  to  steal,  take  and  carry  away,  agsunst  the  form  of 
^  the  statute,  8cc.  and  against  the  peace,  &c. 

The  like        [Same  as  in  the  last  precedent  in  the  commencement^]    With 
with  an  of-  force  and  arms,  at,  &c.  in  and  upon  C.  D.  in  the  peace  of 
*^^^      God  and  of  our  said  lord  the  king  then  and  there  being,  un- 
fj\  ^  *     lawfully,  maliciously  and  feloniously,  did  make  an  assault 
witli  a  certain  ofibnsive  weapon,  to  wit,  a  pistol,  which  he  the 
said  A.  B.  in  his  right  hand  ihen  and  there  had  and  held, 
with  a  felonious  intent  the  monies  of  the  said  C.  D.  from  the 
person  and  against  the  will  of  the  said  CD.  feloniously  and 
violently  to  steal,  take  and  carry  away,  against  the  form,  8cc* 
and  against  the  peace,  &c. 

0)  ^^  another  from  Cro«  C.  C.  8th  Ed,  67.  2  St«rk.  404. 
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RAPE,  {i) 

PRELIMINARY   NOTES.' 

I.  On  Women  above  the  age  of  Consent. 

The*  offence.  Rape  is  the  carnal  knowledge  of  a  female,  J[*^^^i 
forcibly  and  against  her  will,  3  Inst.  60.  4  Bla.  Com.  210.  y^^  ^' 
The  only  difficulty  which  arises  upon  this  definition,  consists  ^^^^' 
in  the  meaning  which  ought  to  be  attributed  to  the  words 
carnal  knowledge;  some  judges  having  supposed  that  it  is 
sufficient  to  shew  penetration  alone,  while  others  have  con- 
tended that  the  offence  is  not  complete  without  emission ; 
but  it  seems  to  be  agreed  by  all  that  the  latter  without 
the  former  will  not  suffice.  Lord  Coke,  in  his  reports,  sup- 
poses Both  ciiicumstances  must  concur,  12  Co.  37.  though  he 
does  not  express  himself  so  <;learly  in  his  Institutes.  Hawkins, 
without  citing  any  authority  or  hinting  a  doubt,  declares  the 
same  opinion,  Hawk.  b.  1.  c.  41.  s.  3.  Hale,  however,  dif- 
fers from  both,  and  considers  the  case  in  Coke's  Reports  are 
as  mistaken,  1  Hale,  628.  In  more  modem  times,  prisoners 
have  been  repeatedly  acquitted  in  consequence  of  the  want  of 
proof  of  emission,  1  East  P.  C.  437,  8.  In  one  instance, 
on  the  other  hand,  the  prisoner  was  found  guilty  under  the  • 

direction  of  Mr.  Justice  Bathurst,  who  did  not  consider  this 
fact  as  necessary  to  the  consummation  of  the  guilt.  But, 
in  Hill's  case,  wnich  was  argued  in  1781,  a  large  majority  of 
judges  decided  that  both  circumstances  were  necessary,  though 
Buller,  Loughborough,  and  Heath,  maintained  a  contrary 
<^inion,  1  East  P.  C.  439.  1  Leach,  854.  This  then,  seemk 
to  be  the  stronger  opinibn,  and,  at  the  present  day,  if  no 
emission  took  place,  it  would  be  more  sale  to  indict  for  the 
attempt  to  commit,  by  which  means  a  severe  punishment 
might  be  inflicted* 

It  is  the  essential  feature  of  this  crime,  that  it  must 
be  against  the  will  of  the  female  on  whoiii  it  is  commit- 
ted :  but  its  attrocity  is  not  mitigated  by  shewing  that 
she  yielded,  at  length,  to  violence,  if  her  consent  was  ob* 
tained  by  duress  or  threats  of  murder.  Hawk.  b.  1.  c. 
41 .  -s.  6.  nor  will  any  subsequent  acquiescence  on  her  part, 
do*  away  the  guilt  oi  the  ravisher.    The  circumstance  of  the  [^811] 


(Ar)  As  to  this  ofTence  in  general,  East  P.   C.  433   to  44?.     Bum  J. 

see  3  Inst.  60.  1  Hale  626  to  636.  Rape.  Williams  J.  Felony  (without 

Hawk.  b.  1.  c.  41.  Com.  Dig^.  Justices  Clergy.)    Dick  J.  Bape. 
8.  3.    4  Bin.  Com.  210  to  215.    1 
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woman^s  generally  submitting  to  illicit  intercourse,  will  not 
diminish  the  guilt  of  her  ravisher,  because  she  is  still  under 
the  protection  of  the  law,  and  must  not  be  deprived  of  the 
opportunity  of  repentance,  Hawk.  b.  I.e.  41.  s.  T.  Former- 
ly It  was  said  to  be  no  rape  for  a  man  to  have  forcible  know- 
ledge of  his  own  concubine,  1  Hale,  628.  Hawk.  b.  1.  c.  41. 
s.  r.  ;  but  the  law  now  presumes  die  possibility  of  her  return 
'  to  virtue,  1  Hale,  628.     A  man  cannot,  indeed,  be   himself 

guilty  of  a  rape  on  his  own  wife,  for  the  matrimonial  con- 
sent cannot  be  retracted,  1  Hale,  629 ;  but  he  may  be  crimi- 
nal in  aiding  9.nd  abetting  odiers  in  3uch  a  design,  1  Harg. 
St.  Tr.  S88.     And  where  a  marriage  is  compelled  and  con* 
summated  by  force,  thou^  the  husband  cannot  be  appealed 
of  rape  till  it  is  dissolved,  as  till  then  it  is  a  marria&;e  defac^ 
tOy  he  will  be  liable  afterwards  to  be  indicted,  as  it  no  cere- 
mony had  passed  ;  though  such  a  proceeding  has  seldom  taken 
place,  because  the  3  Hen.  VII.  c.  2.  prescribes  a  specific  refiae^ 
dy,  1  Hale,  629,  630. 
Principals      All  who.  are  present,  of  both  sexes,  aiding  in  the   perpe- 
and  acces-  tration  of  rape,  are  principals  in  the  second  degree,  Hawk. 
"*"**•       b,  1.  c.  41.  8.  10.     And  though  an  infant  under  the  age  of 
fourteen  years  is  so  strongly  presumed  to  be  ihcapable  of 
committing  a  rape,  that  no  ev^idence  will  be  admitted  to  im- 
plicate him  as  the  actual  ravisher,  he  may  be  guilty  as   an 
abettor  if  shewn  to  possess  a  mischievous  discretion,  1  Hale, 
• .         630.     In  rape  diere  may  be  accessaries  both  before  and  after 
the  fact,  for  even  if,  according  to  Hale,  it  was  made  felony 
by  statute,  as  the  act  is  sil^it  respecting  accessaries,  it  must 
have  all  die  accompaniments  at  felony  at  comoAon  law,   1 
Hale,  631,  2. 
Bail.  Bail.  Although  justices  of  the  peace  have  no  power  to 

bail  for  rape,  or  indeed  for  any  other  felony,  the  court  of 
king's  bench  will  sometimes  bail  a  party ;  for  this  is  oae  of 
those  ofiences  which  are  more  easily  charged  than  refuted, 
and  the  accusation  of  which  fivquendy  arises  from  malice 
and  revenge  :  so  that  where  the  evidence  seems  dubious,  or 
the  rani  and  fortune  of  the  defendant  render  it  improbable 
•that  he  will  abscond,  and  his  innocence  seem  rather  to  be 
presumed  from  his  voluntary  surrender,  this  court  will  ad- 
mit him  to  h^,  and  those  charged  as  acQessaries  in  his 
crime^  But  they  will  require  ample  securities  correspondent 
.with  the  nature  of  the  charge  and  the  rank  of  the  offender. 
Thus,  on  affidavits  of  particular  circumstances,  Lord  Bald- 
more  was  bailed  himself  in  four  thousand  pounds,  and  four 
sureties  in  one  thousand  pounds  each,  and  die  two  persons 
charged  as  aiding  him  in  four  hundred  pounds  each,  smd 
suredes  to  a  similar  amount ;  diey  being  persons  of  inferior 
Gondidqn.  4'Burr.  2179. 
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The  indictment  must  charge  the  offence  to  have  been  fe»  Jl^e  In- 
ioniously  committed,*  and  must  contain  the  technical  word  r^rV^ol 
ravished.  1  Hale,  632.  But  it  does  not  seem  so  clear  wheth-  '-  ^ 
er  the  averment  that  the  defendant  "  carnally  knew*^  is  ne- 
cessary to  be  added.  It  is  urged  that  the  word  "  ravished" 
includes  the  charge  of  carnal  knoi^ledge.  Hawk.  b.  I.e.  25. 
5.36.  11  H.  4.  14.  Co.  Lit.  133.  2  Inst.  180.  Sundf.  81. 
But  as  Lord  Hale  and  Lord  Coke  say,  that  ^^  rapuif'*  and 
**  camaliter  cognovit^^  ought  both  to  be  inserted,  it  would  be 
very  unsafe  to  omit  the  latter.  1  Hale,  632,  8,  9.  3  Inst.  60. 
It  is  usual,  to  conclude  contrary  to  the  form  of  the  statute, 
and  according  to  Lord  Hale  this  is  requisite*  1  Hale,  632. 
But  this  proceeds  on  the  supposition  that  rape  was  no  felony 
at  common  law,  which  seems  erroneous,  as  we  shall  see  here- 
after; 1  Inst.  190.  2  Inst.  180,  433.  It  is,  however^  usual, 
and  certainly  not  improper,  to  insert  it. 

Evidence.  Whether  both  penetration  and  emission  are  ne-  what  eti*. 
cessary  to  constitute  rape,  or  not ;  it  is  certain  that  no  direct  deuce  will 
evidence  need  be  given  to  the  latter,  but  that  it  will  be  pre-  '^<^?- 
sumed  on  proof  of  the  former,  until  rebutted  by  the  prisoner, 
2  Leach,  854.  1  East,  P.  C.  440.  And  it  will  suffice  to  prove 
the  least  degree  of  penetration,  so  that  it  is  not  necessary 
that  the  marks  of  virginity  should  be  taken  from  the  sufferer. 
1  East,  P.  C.438.  The  degree  of  evidence  which  in  this 
case  ought  to  satisfy  the  jury  of  the  defendant's  guilt,  de- 
pends on  the  circumstances  of  each  case,  and  cannot  be  re- 
duced to  specific  rules :  but  some  general  principles  have 
been  laid  down  which  it  will  always  be  safe  to  observe.  Lord 
Hale  lays  down  that  this  accusation  is  easily  to  be  made, 
hard  to  be  proved,  and  harder  to  be  defended  by  the  par^ 
accused,  notwithstanding  his  innocence;  and  he  adduces 
some  striking  instances  within  his  own  knowledge  where  the 
evidence  was  most  positive  against  the  defendant,  when  it 
was  absolutely  impossible  he  could  be  guilty  ;  1  Hale,  635, 6, 
and  therefore  Mr.  Justice  Blackstone  observes,  that  the  cre- 
dibility of  the  testimony  of  the  prosecutrix  must  be  left  to 
the  jury  upon  the  circumstances  of  fact  by  which  it  is  attend- 
ed ;  for  instance,  if  the  witness  be  of  good  fame,  if  she  pre- 
sently discovered  the  offence  and  made  search  for  the  offend- 
er; if  the  party  accused  fled  for  it,  these  and  the  like  are 
concurring  circumstances  which  give  greater  probability  to 
her  evidence :  but,  on  the  other  side,  if  she  be  of  evil  fame  and 
stand  unsupported  by  others ;  if  she  concealed  the  injury  for 
any  considerable  time  after  she  had  an  opportunity  to  com- 
plain; if  the  place  where  the  fact  was  alleged  to  have  been 
committed  was  where  it  was  possible  she  might  have  been 
heard  and  she  made  no  outcry :  these  and  the  like  circum- 
stances carry  a  strong  but  not  conclusive  presumption  that 

Crim.  LopciK  vol.  hi.  h  h 
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her  story  is  fictitious :  1  Hale,  633.  4  Bla.Xofli.   213.  but 
[^^13]   the  rule  respecting*  the  time  that  elapses  before  the  prosecu- 
trix complains  will  not  apply  where  tnere  is  a  good  reason  for 
the  delay,  as  that  she  was  under  the  control,  or  influenced  by 
fear  of  her  ravisher.  1  East,  P.  A.  445.     And  so  all  other 
general  rules,  as  they  are  deduced  from  circumstances,  must 
yield  to  such  as  render  them  unsafe  guides  to  the  discovery 
of  truth.     It  was  once  thought  that  where  the  woman  con* 
ceived  on  the  occasion,  no  rape  could  be  committed ;  but  this 
idea  is  now  exploded,  as  being  countenanced  neither  by  rea- 
son nor  justice.  Hawk.  b.  1.  c.  41.  s.  8. 
tHiatwit.      'The  party  grieved  is,  in  all  cases,  a  competent  witness, 
nessesare  though  as  we  have  seen,  the  jury  are  to  judge  of  the  credit 
compe-      due  to  her  evidence.  1  Hale,  633.    And  even  where  the  hus- 
band is  charged  with  aiding  a  rape  on  his  wife,  she,  contrary 
to  the  general  principle,  may  be  examined  as  a  witness  against 
him  ;  1  Harg.  St.  Tr.  388.  1  Hale,  629.  and  the  depositions 
of  the  female,  taken  before  a  magistrate,  may  be  read  in  evi- 
dence after  her  death,  though  not  authenticated  by  her  sig- 
nature. 2  Leach,  854. 
Punish-  Punishment.  Rape  is  considered  by  Lord  Hale  as  having 

roent.  been  made  felony  by  statute:  1  Hale,  631,  2.  but  this  is  ex- 
pressly contradictea  by  Lord  Coke,  who  enters  learnedly  into 
the  ancient  law  respecting  this  offence,  in  a  statement  which 
can  leave  little  doubt  that  he  is  correct  in  his  opinion.  2  Inst. 
180.  According  to  him,  who  is  followed  by  Blackstone  and 
Hawkins,  it  was  anciently  punished  with  death ;  a  severity 
which  coincides  with  the  rules  of  the  old  Gothic  and  Scandi- 
navian constitutions.  2  Inst.  180.  Hawk.  b.  1.  c.  41.  s.  11. 
The  penalty  was  mitigated,  or  rather  altered  into  a  depriva- 
tion of  sight  as  well  as  of  the  offending  members  1^  William 
the  Conqueror,  who  probably  brought  the  custom  from  Nor- 
mandy. It  seems  however  mat  the  female  on  whom  the  in- 
jury was  committed  had  it  in  her  power  to  save  her  ravisher 
from  this  terrible  sentence  by  accepting  him  as  her  husband. 
2  Inst.  180.  Hawk.  b.  1.  c.  41.  s.  11.  At  length  the  offence 
^was  by  the  statute  of  Westminster,  3  Ed.  1.  c.  13.  reduced  to 
a  misdemeanor  and  punished  only  with  two  years  imprison- 
ment, and  a  fine  at  the  king's  pleasure.  2  Inst.  180.  But  this 
was  found  to  be  so  great  an  encouragement  to  offenders,  that 
it  was  again  made  felony  by  Westminter,  2.  c.  34.  and,  at 
length,  by  18  Eliz.  c.  7.  it  was  excluded  from  the  benefit  of 
cler^.  The  last  act,  however,  applied  only  to  such  as  were 
convicted  by  verdict,  oudawry,  or  confession  ;  but  by  3  W. 
and  M.  c.  9.  s,  2.  those  who  stand  mute,  answer  indirectly,  or 
challenge  peremptorily,  more  than  twenty  are  reduced  to  the 
same  condition.  Principals  in  the  second  degree  are  includ- 
ed in  these  statutes ;  but  as  no  mention  is  made  of  accessa- 
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raics  either  before  or*  after,  they  must  still  be  admitted  to    [*814] 
clergy  as  in  former  periods,  1  Hale»  633. 

//.  On  Children  within  the  age  of  Consent. 

Offence.  It  was  ancienfly  doubted  whether  a  rape  could  be  J^^  ®^ 
committed  upon  a  child  under  ten  years  of  age.  1  Hale,  630.  ^^^' 
Dyer,  304,  a.  And  therefore  by  18  Eliz.  c.  7.  s.  4.  it  is  en- 
acted ^^  that  if  any  person  shall  unlawfully  and  carnally  know 
and  abuse  any  woman  child  under  the  age  of  ten  years,  every 
such  unlawful  and  carnal  knowledge  shsdl  be  felony  without 
benefit  of  clergy."  Under  this  act  the  consent  or  resistance 
of  the  infismt  is  immaterial.  Lord  Hale  intends  that,  at  com- 
mon law,  all  sexual  intercourse  with  a  child  under  twelve 
years,  whether  with  or  without  her  consent,  is  rape.  He 
argues  that  twelve,  and  not  ten,  is  the  age  of  consent,  at  least 
to  marriage ;  and  that  the  statute  of  Westminster,  1.  which 
reduced  sdl  rape  to  misdemeanor,  refers  to  that  period.  1 
Hale,  631.  At  all  events,  if  the  deflowering  an  infant  within 
the  age  of  ten  and  twelve  with  her  own  consent  be  rape,  it  is 
but  a  'misdemeanor  still ;  for  the  statute  of  Westminster  the 
second,  which  again  made  rape  a  felony,  does  not  reach  this 
case ;  and  the  18  Eliz.  c.  7.  which  excludes  it  from  clergy, 
expressly  relates  only  to  children  within  ten  years  of  age.  it 
is  therefore  only  within  that  age  that  a  capital  oiFence  can  be 
committed  when  the  female  assented  to  the  crime.  The  car- 
nal knowledge  of  infants  under  ten,  seems  rather  to  be  a  new 
felony  created  by  a  statute  than  a  rape,  to  the  definition  of 
whicn  last  offence,  force  seems  to  be  essential.  1  East,  P. 
C,  436. 

The  indictment  must,  in  this  case,  conclude  contrary  to  the  I?^^"\ 
form  of  the  statute^  for  the  offence  itself  depends  on  the  act  of  ^  ^^' 
Elizabeth  as  well  as  the  penalty.  1  East,  P.  C.  448.  And  for 
the  same  reason  it  must  follow  the  terms  of  the  provision, 
and  charge  that  the  defendant  feloniously,  unlawfully,  and 
carnally,  knew  and  abused  the  party  injured,  being  under 
the  age  of  ten  years,  omitting  the  word  ravished,  which  im- 
plies violence,  id.  ibid. 

Evidence.  It  seems  to  have  been  anciently  thought  that  the  Endcnce, 
admissibili^  of  children  as  witnesses  depended  on  their  age : 
and  Lord  Hale  seems  to  think  that  though,  if  under  nine  or 
ten,  they  cannot  be  sworn,  they  may  be  examined  without 
oath  to  give  the  court  information,  though  such  a  statement, 
if  uncorroborated,  would  never  be  sufficient  to  warrant  a  con-  , 
viction.  1  Hale,  634,  5.  But,  in  modem  times,  more  rational 
principles  have  been  admitted  to  prevail.  The  admissibility 
of  testimony  now  depends  not  on  the  age,  but  on  the  un- 
derstanding of  the  witness.    Children  of  any  age  who*  com-    [*815] 
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prehend  the  nature  of  an  oath,  and  are  capable  of  feeling  thcf 
obligations  it  imposes,  may  be  admitted  to  give  evidence.  1 
Leach,  199,  430.  ante  724.  1  vol.  590.  And  if  an  infant  who 
is  a  material  witness  appears  on  examination  by  the  court  ig- 
norant of  the  consequences  of  falsehood  and  the  responsibility 
incurred  by  an  appeal  to  heaven,  the  trial  may  be  put  off  till 
the  next  assizes  or  sessions,  and  the  judge  may  direct  the 
child  to  be  instructed  by  a  clergyman  in  the  mterval.  1 
Leach,  430.  in  notis.  On  the  other  hand,  if  the  party  is  not 
fit  to  be  sworn,  he  is  equally  unfit  to  be  examined  for  any 
purpose  on  a  trial;  1  Leac\  110,  199.  for  nothing  can  be  re- 
ceived in  evidence,  in  criminal  cases,  but  that  which  is  given 
on  oath ;  and  nothing  but  evidence  ought  to  influence  the  de- 
cision of  the  jury. 


INDICTMENTS  FOR  RAPE  OF  WOMEN,  ABOVE 

THE  AGE  OF  CONSENT. 

Indict-  That  A.  O.  late  of,  &c.  not  having  the  fear  of  God  before 

"™®"*  m  *  ^**  ^y^s>  ^^^  being  moved  and  seduced  by  the  instigation  of 
^  the  devil,  on,  &c.  with  force  and  arms,  at,  &c.  in  and  upon 

one  A.J.  spinster,  in  the  peace  of  God  and  our  said  lord  the 
king  then  and  there  being,  violently  and  feloniously,  did  make 
and  assault,  and  her  the  said  A.  J.  against  the  will  of  her  the 
said  A.  J.  (m)  then  and  there  feloniously  (n)  did  ravish,  {o) 
and  carnally  know,  {p)  against  the  form  of  the  statute  in  such 
case  made  and  provided,  {q)  and  against  the  peace  of  our 
said  lord  the  king,  his  crown  and  dignity. 


INDICTMENTS  FOR  RAPE  OF  CHILDREN  WITH- 

IN  THE  AGE  OF  CONSENT. 

For  car-         That  A.  B.  late  of,  &c.  on,  &c.  at,  &c.  in  and  upon  one  E. 
knowin      ^*  spinster,  a  woman  (s)  child  under  the  age  of  ten  years,  to 

and  abus-        (/)   See  other  precedents,  Burn  J.  sec  ante  812. 

InfiT/  fe-      Rape.  Cro.  C.  C.  401.  Starkie,  409.  (g)    This   conclusion    is   proper 

male  child  West,  Ent.  172.  174.  328.  6  Wentw.  though  probably  its  omission  would 

under  the   S6S.  Co.  Ent.  358.  not  be  material,  see  ante  812. 

a^^c  often      («)  see  ante  810.  (r)  See  other  precedents  Cro.  C. 

years,  (r)       ?n)  This  word  is  requisite,  1  Hale,  C.  401.  Starkie,    411.     Old  Form 

632   ante  811.  West.  Ent.  173.  see  notes  ante  814. 

(o)  This  is  necessary,  1  Hale,  632.  (»J  Sometimes  the  words  "  woman 

ante  811,  2.  chUd"  are  omitted,  see  Cro.  C.  C. 

(p)  It  is  certainly  better  to  insert  401.  but  it  seems  better  to  follow  the 

these  words,  thotigh  some  have  con-  words  of  the  statute. 

sidbred  that  they  are  not  requisite. 
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wit,  of  the*  age  of  nine  years  and  upwards,  in  tlje  peace  of    [*816} 
God  and  our  said  lord  the  king  then  and  there  being,  feloni- 
ously did  make  an  assault,  and  her  the  said  E.  P.  then  and 
there  wickedly,  unlawfully  and  feloniously,  did  carnally  know 
and  abuse,  against  the  form,  &c.  and  agamst  the  peace,  &c. 


INDICTMENTS  FOR  ASSAULTS  WITH  INTENT 

TO  RAVISH. 

That  T.  M.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  r®''n»»k. 
&c.  in  and  upon  one  M.  M.  spinster,  in  the  peace  of  God  and  |^f^n  a 
of  our  said  lord  the  king  then  and  there  being,  did  make  an  sing^le  wo- 
assault,  and  her  the  said  M.  M.  did  then  and  there  beat,  "^  ^i^ 
bruise,  wound,  and  illtreat,  so  that  her  life  was  then  and  J^^^g'f 
there  greatly  despaired  of,  {u)  with  an  intent  her  the  said  M.  her.  (/} 
M.  against  her  will  then  and  there  feloniously  to  ravish  and 
carnally  know,  and  other  wrongs  to  the  said  M.  then  and 
there,  with  force  and  arms,  did  to  the  great  damage  of  the 
said  M.  M.  and  agsdnst  the  peace,  &c  [add  another  Count  for 
a  common  assault  as  post  821 .] 

That  D.  H.  late  of,  &c.  on,  &c.  at,  &c.  aforesaid,  with  force  ^^r  an  as- 
and  arms,  made  an  assault  upon  one  E.  F.  wife  of  one  J.  F.  ^J^^^  * 
she  the  said  E.  F.  in  the  peace  of  God  and  our  said  lord  the  woman 
king  then  and  there  being,  with  an  intent  then  and  there,  vio-  with  in- 
lendy  and  feloniously,  and  against  the  will  of  the  said  E.  F.  **"*  *? 
to  ravish  and  carnally  know  her,  and  other  wrongs  to  the  ^^^^^  ^ 
said   E.  F.  then  and  there  did,  to  the  great  damage  of  the 
said  £.  F.  and  against  the  peace,  &c.    [Second  Count  for  a 
common  assault  as  post  821.]  [*817] 

That*  J.  H.  late  of,  &c.  and  A.  R.  late  of,  &c.  on,  &c.  with  ^^""J 
force  and  arms,  at,  &c.  aforesaid,  in  and  upon  E.  the  wife  of  a^ng^or' 
one  H.  S.  did  make  an  assault,  (she  the  said  E.  in  the  peace  asaaultinfi' 

a  married 

■'^■■^— ■^^■"— ■"■""■"——""""— ——""■"""■"^"""—"""■"""""""■^  woman 

(«)     See     other    precedents,    4  ties  for  g^ood  behaviour.   In  one  in- with  an  in- 
Wcntw.  73.  Cro.  C.  C.  61.  6  Wcntw.  stance  the  latter  were  required  for  tent  that 
394.  Starkie,    386.  Where  the  of-  life.   Cro.  Car.  332 ;    but  Mr.  East  one  of 
fence  was  not  completed,  or  there  justly  observes,  that  this  punish-  them 
seems  no  prospect  of  substantiating  ment  is  not    consonent  with  the  should  ra- 
it by  evidence,  the  defendant  may  prac^ce  of  our  present  constitution,  ^^  ^er. 
be  indicted  at  common  law  for  an  in  the  apportionment  of  discretion-  (* ) 
assault  with  intent  to  ravish.    But  ary  punisnment,  as  it  tends  to  im- 
care  must  be  taken  not  to  indict  for  prisonment  for  life,   1  East,  P.  C. 
the  misdemeanor,   when  the    evi-  441. 

dence  wiU  prove  the  felony ;  for,  if         (u)    The     words    "  bruise   and 

this  should  appear  on  the  trial,  the  wound,  &c.  so  that  her  life,  &c.^ 

defendant  must  be  acquitted,  1  East  should  be  omitted  when  contrary  to 

P.  C.  411.  Thoug^h  the  attempt  is  the  facts. 

only  a  misdemeanor,  it  may  be  se-         (w)  See  similar  precedents^  Cro.> 

▼erely  punished  by  fine,  imprison-  C.  C.  164.  7  Ed.  Starkie,  386. 
ment,  piUoiy,  and  the  findings  sure- 
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INDICTMENTS   FOR    FORCIBLE 


For  an  as- 
sault on  an 
infant  un- 
der ten 
years  of 
agen^th 
intent  car- 
nally to 
know  her. 


of  God  and  our  said  lord  the  king  then  and  there  being,) 
and  her  the  said  E.  then  and  there  did  beat,  wound  and  ill 
treat  so  that  her  life  was  greatly  despaired  of,  with  intent, 
that  he  the  said  J.  H.  should  then  and  there  feloniously,  and 
against  the  will  of  the  said  £.  ravish  and  carnally  know  her 
the  said  E.  and  other  wrongs,  &c.  [Second  count  for  a  com^ 
mon  assault  as  post  821.] 

That  A.  B.  late  of,  &c.  on,  &Cr  with  force  and  arms,  at,  8(c. 
aforesaid,  in  and  upon  one  A.  W.  a  female  child  under  the 
age  of  ten  years,  to  wit,  of  the  age  of  nine  years,  and  in  the 
peace  of  God  and  our  said  lord  the  king  then  and  there  be- 
mg,  did  make  an  assault,  and  her  the  said  A.  W.  then  and 
there  did  beat,  wound  and  illtreat,  so  that  her  life  was  greatly 
despaired  of,  with  an  intent  her  the  said  A.  then  and  there, 
unlawfully  and  feloniously,  carnally  to  know  and  abuse,  and 
other  wrongs,  &c.  [Secorid  count  for  a  common  assault  as 
postB21.]     ^ 


For  felony 
in  taking  a 
woman 
having 
substance, 
&c.  a- 
gainst  her 
will,  un- 
der the 
Stat.  3  H. 
7.  c.  2.  (y) 


INDICTMENT  FOR  FORCIBLE  ABDUCTION  OF 

WOMEN. 

That  A.  B.  late  of,  &c.  on,  &c.  at,  &c.  in  and  upon  one  M. 
W.  spinster,  then  and  yet  being  under  the  age  of  fourteen 


(x)  See  a  similar  precedent,  Cro. 
C.  C.  61 

(y)  See  other  precedents,  Cro. 
C.  C.  475.  Trem.  P.  C.  34.  Pla.  Cor. 
174.  West.  224.  Ra.  Ent.  487. 
Starkie,  410.  and  see  the  indictment 
on  which  Sweenden  and  his  assis- 
tants were  convicted  for  carrying^ 
away  Hiss  Rawlins,  and  the  proceed- 
ings thereon,  5  Harg.  St.  Tr.  465 

As  to  the  offence  in  general,  see  1 
Hale,  659  to  ^2.  Hawk.  b.  1.  c.  41. 
4  Bla.  Com.  208,  9.  1  East  P.  C.  452 
to  455.  The  3  Hen.  VU.  c.  2.  after 
reciting,  that  <<  where  women,  as 
weU  maidens  as  widows  and  wives^ 
having  substances^  some  in  eoods 
moveable,  and  some  in  lan(b  and 
tenements,  and  some  being  heirs  ap- 
parent unto  their  ancestors,  for  the 
lucre  of  such  substances  have  been 
oftentimes  taken  by  misdoers,  con- 
trary to  their  will,  and  after  married 
to  such  misdoers,  or  to  other  by  their 
assent,  or  defiled^'  to  the  great  dis- 
pleasure of  Almighty  God,  and  con- 


trary to  the  king's  laws,  and  dispa- 
ragements of  tlie  said  women,  and 
utter  heaviness  and  discomfort  of 
their  friends,  and  to  the  evil  ensam- 
.ple  of  all  other ;"  proceeds  to  en- 
act, **  That  what  person  or  persons 
from  henceforth  tnat  taketh  any  wo- 
man so  against  her  will  unlawfully, 
that  is  to  say,  maid,  widow,  or  wife, 
that  such  taking,  procuring,  and 
abetting  to  the  same,  and  also  receiv- 
ing wittingly  the  same  woman  so 
taken  against  her  will,  and  knowing 
the  same,  be  felony  ;  and  that  8u<m 
misdoers,  takers,  and  procurators  to 
the  same,  and  recitors  knowing  the 
said  oiFence  in  form  aforesaid,  be 
henceforth  reputed  and  adjudged  aa 
principal  felons;  provided  always, 
that  this  act  extend  not  to  any  per- 
son takinp^any  Woman,  only  claiming 
her  as  his  ward  or  bond-woman.** 
The  39  Eliz.  c.  9.  s.  1.  takes  away 
clergy  from  persona  who  offend 
against  this  statute. 
To  constitute  an  oiFenoe  under 


ABDUCTION   OF   WOMEN. 


M9 


years,  and  a*  maid,  and  only  daughter  and  heir  of  P.  W.     pgis] 
esquire,  then  lately  deceased,  she  the  said  M.  W.  then  and 
there  having  substance  in  moveable*  goods  to  the  value  of    [#8191 
one  thousand  pounds  of  lawful  money  of  Great  Britain ;  and 


this  statute,  it  will  suffice  if  either 
the  original  taking,  or  the  marriage, 
was  against  the  will  of  the  party  in- 
jured ;  for  if  she  went  with  the  of- 
fender in  the  first  instance,  and  af- 
terwards was  forced  to  continue 
with  him  against  her  will,  or  if  she 
was  originiuly  taken  by  violence  and 
afterwards  consented,  the  offence 
will  he  complete,  5  Harg.  St.  Tr. 
450.  Hawk.  b.  1.  c.  41.  s.  7, 8.  But 
if  the  forcible  abduction  is  confined 
to  one  county,  and  the  marriage  be 
solemnized  by  consent  in  another, 
the  defendant  cannot  be  indicted  in 
cither,  though  had  the  force  been 
continued  into  the  county  where  the 
marriage  took  place,  no  subsequent 
consent  would  avail,  Cro.  Car.  488 
Hob.  183.  Hawk.  b.  2.  c.  25.  s,  40. : 
and  where  the  female  is  under  no 
restrsdnt  at  the  time  of  marriage* 
those  who  are  present,  but  who  are 
ignorant  of  the  previous  circum- 
stances, will  not  share  in  the  guilt 
of  the  abduction,  Cro.  Car.  489. 493. 
It  seems  doubtfid  how  far  accessa- 
ries after  the  fact  under  the  statute 
of  Henry,  are  excluded  from  their 
clergy :  those  who  merely  aid  the  of- 
fender himself  are,  of  course,  inti- 
tled  to  the  benefit  by  the  rule  of  com- 
mon law,  as  no  mention  is  made  of 
them  in  the  statutes ;  but  those  who 
receive  the  female  are  expressly 
made  principals  by  the  act  creating 
the  offence;  and  as  by  39  Eliz.  c.  9 
clergy  is  taken  away  generally  from 
all  convicted  of  any  offence  under 
the  former  provision,  it  has  been 
supposed  that  tliose  who  become  ac- 
cessaries, in  this  particular  mode, 
are  excluded.  Mr.  East,  however, 
aigues,  that  as  the  last  act  provides 
that  it  shall  not  extend  to  any  but 
such  as  are  principals,  procurers,  or 
accessaries  before  ;  and  as  those  who 
assist  in  concealing  the  female  seem 
rather  to  come  under  the  denomina- 
tion of  accessaries  af^er,  it  could  not 
have  been  the  intention  of  the  legis- 
lature to  take  away  clergy  from  of- 
fenders in  this  degree,  1  East,  P.  C. 
453.    On  the  other  hand,  it  may  be 


observed,  that  they  are  expressly 
made  principals  by  the  original  en- 
actment— ^that,  as  such,  they  must 
be  taken  to  be  afterwards  consider- 
ed— ^that,  therefore,  they  come  un- 
der that  description  in  the  statute  of 
Elizabeth,  and  that  the  intention  of 
the  proviso  there  was  merely  to 
guard  against  the  extention  of  the 
severity  to  those  accessaries  afler  the 
fact,  who  were  left,  as  at  common 
law,  in  other  felonies. 

The  Indictment  of  the  offender  un- 
der 3  Hen.  VII.  c.  2.  must  set  forth* 
that  the  woman  taken  away,  had 
landa  or  g^oods,  or  that  she  was  heir 
apparent,  as  well  as  that  she  was 
actuallv  married  or  defiled,  because 
these  uiings  are  set  forth  in  the  pre- 
amble to  which  the  enacting  clause 
refers,  Cro.  Car.  484. :  the  place  and 
manner  of  taking  must  also  be  set 
forth  in  the  proceedings  Id.  ibid,  t 
it  must  also  be  alleged,  that  the  tak- 
ing was  for  lucre,  to  bring  it  within 
the  meaning  of  the  statute.  Hob. 
182.  Hawk.  b.  1.  c.  41.  s.  5. ;  but 
it  is  not  necessary  to  state  that  it 
was  done  with  an  intention  to 
marry  or  defile,  because  this  is  not 
required  by  the  words  of  the  act, 
nor  would  the  absence  of  it  lessen 
the  injury,  Cro,  Car.  489.  Hawk.  b. 
1.  c.  41.  s.  6. ;  it  seems,  however,  to 
be  both  safe  and  usual  to  insert  it,  1 
Hale  660 

Evidence.  The  party  injured,  if 
the  force  continued  till  the  time  of 
the  marriage,  will  be  a  good  witness 
against  the  offender,  because  she  is 
not  his  wife  de  Jure,  and  may  her- 
self swear  to  the  compiUsion,  5 
Harg.  St.  Tr.  456.  1  Ventr.  243. 
Cro.  Car.  488.  But  some  writers 
seem  to  think  that  where  the  actual 
marriage  was  good,  in  consequence 
of  a  subsequent  consent,  the  wife 
cannot  be  sworn;  though  the  better 
opinion  seems  to  be  that  the  offen- 
der should  not  be  allowed  to  take 
advantage  of  his  own  wrong,  and 
that  the  act  of  marriage,  which  is  the 
completion  of  his  offence,  should  not 
be  constructed  to  disqualify  the  wit- 
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[*820]  in  lands  and  tenements,  to  the  value  of  fifteen  hundred* 
ppunds  by  the  year,  of  like  lawful  money  (2)  did  make  an  as- 
sault, and  her  the  said  M.  then  and  there  did  put  in  great 
danger  of  her  life,  and  her  the  said  M.  with  force  and  arms, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully, 
feloniously,  and  against  the  will  of  her  the  said  M.,  violently 


ness  on  whose  testimony  he  may  be 
convicted,  1  Hale, 301 .  4  Bla.  Com. 
209.  1  East  P.  C.454.  And  indeed, 
it  would  now  probably  be  consider- 
ed that  a  wife  dejurey  may  always  be 
a  witness  ag^unst  her  niisband*in 
case  of  personal  injuries.  It  seems 
that  her  dying  declarations  may  be 
read  against  him  on  a  trial  for  her 
murder,  1  Leach,  500. ;  and  it  is  cer- 
tain that  her  testimony  may  be  receiv- 
ed when  he  is  charged  with  assist- 
ing others  to  ravish  her,  1  Harg.  St. 
Tr.  388. 

Besides  the  offence  on  the  statute 
of  Henry,  an  inferior  degree  of  the 
same  crime,  but  not  attended  by 
force,  is  punished  by  4  &  5  Ph.  & 
M.  c.  8.  which  enacts,  *<  thcu  if  any 
person  ah  we  the  age  of  fourteen  years 
shall  unlawfully  take  or  convey,  or 
cause  to  be  taken  or  conveyed,  any 
maid  or  woman  child  unmarried,  be- 
ing within  the  age  of  sixteen  years, 
out  of  or  from  the  possession  and  a- 
gainst  the  will  of  her  father,  mother, 
or  guardian,  he  shall  suffer  two  years 
imprisonment,  or  pay  such  fine  as 
shall  be  assessed  by  the  court."  And» 
by  the  fourth  section  of  the  same 
act,- if  any  person  shall  so  take  away 
or  cause  to  be  taken  away,  and  dc- 
ftour  any  such  maid  or  woman  child 
or  shall,  ag^nst  tiie  will  or  know- 
ledge of  the  father,  or,  if  he  be  dead 
of  the  mother  having  the  tuition  of 
such  child,  contract  matrimony  with 
her  by  secret  letters,  messages,  or 
otherwise,  he  shall  be  imprisoned 
for  five  yeats,  or  pay  such  fine*  as 
shall  be  assessed  by  the  court,  half 
to  the  king,  and  half  to  the  parties 
ag^grieved ;  the  female  also  consent- 
ing to  the  marriage,  forfeits  all  her 
lands  to  her  next  of  kin  during  the 
life  of  her  husband.  Under  this  act 
it  has  been  determined  that  there 
must  have  been  always  a  refusal 
in  the  parent  or  guardian  to  con- 
sent to  tlie  marriage,  and  that  if  he 
once  assented,  no  restriction  can  do 


away  the  effect  of  his  former  appro- 
val, 3  Mod.  169.  And  it  has  been 
holden,  that  if  a  parent  place  a 
daughter  under  the  care  of  another 
who,  by  collusion,  marries  her  to 
his  own  son,  the  case  will  not  be 
within  the  act  if  the  marriage  be 
solemnized  in  a  parish  church,  at  a 
canonical  hour,  and  without  any  at- 
tempt at  privacy,  3  Mod.  84.  The 
principal  of  this  case  is  disputed 
by  Mr.  East,  who  contends,  that  it 
would  protect  a  school-mistress  in 
disposing  of  the  female  infants  under 
her  care,  in  marriage;  when  it  is 
manifest  no  power  of  that  kind  is 
ever  deputed,  but  is  impliedly  re- 
served by  the  parent,  1  East  P.  G. 
457.  An  illegitimate  child  is  within 
this  statute,  and  under  the  protec- 
tion of  the  putative  father,  2  Stra. 
1162. .  And  a  mother,  notwithstand- 
ing her  subsequent  marriage,  retains 
the  g^iardiansliip  of  her  child  ;  she 
has  in  law  the  custody  of  her  persoa 
though  the  daughter  has  voluntarily 
left  her  several  hours  before  the 
contract  of  marriage  ;  and  the  con- 
sent of  the  step-faSier  is  altogether 
immaterial,  3  Co.  39.  b. 

On  the  general  prohibitory  clause 
of  tliis  act,  an  indictment  may  be 
supported,  1  East  P.  C.  459.  see  in- 
dictments West.  158.  Trem.  P.  C. 
266. ;  but  as  these  stolen  marriages 
under  sixteen,  have  been  made  void 
by  26  Geo.  II.  c.  33.  these  pro- 
visions have  fallen  into  disuse.  The 
mere  fact  of  marriage  with  an  infant 
without  the  consent  of  her  parents 
seems  to  be  not  indictable  at  com- 
mon law,  see  Id.  ibid.  Andr.  312.  Cro. 
Car.  465.  If  howef  er  this  be  effec- 
ted by  conspiracy,  by  false  pretences 
by  deceit,  or  other  criminal  practi- 
ces, the  offender  may  be  indicted, 
or  an  information  filed  against  him. 
Id.  ibid.  As  to  conspiracies  to  mar- 
ry paupers,  &c.  see  post  Conspiracy. 

(r)  This  allegation  is  necessary, 
Cro.  Car.  484. 


ASSAULTS,  8cC. 


251 


did  take,  force  and  convey  away,  with  intention  that  he  the 
said  A.  B.  for  lucre,  and  the  sake  of  such  her  substance, 
feloniously  should  marry  and  have  the  s^d  M.  to  wife ;  (a) 
and  that  the  said  A.  B.  afterwards^  to  wit,  on,  &c.  by  the  as* 
sent,  procurement,  and  abatement  of  the  said  A.  M.,  J.  J. 
and  C.  the  wife  of  F.  C,  late  of,  &c.  gentleman,  and  W.  C. 
late  of  the  same  parish  and  county,  clerk,  widi  force  and 
arms,  at,  &c.  feloniously,  and  for  lucre  of  the  said  substance, 
of  the  said  W.  M.  did  marry,  and  had  the  said  W.  M.  to 
wife  ;  against  the  form  of  the  stattite,  &c.  and  agsunst  the 
peace,  &c.  And  the  jurors.  Sec.  do  further  present,  that  the 
said  A.  M.,  J.  J.  C,  the  wife  of  F.  C.  and  W.  C,  on  the  sud 
fourteenth  day  of  November,  in  dte  year  aforesaid,  at^  &c. 
in  the  county  of  — ——  aforesaid,  with  force  and  arms, 
knowingly,  and  feloniously^  were  assisting,  uding,  procuring, 
assenting,  abetting  and  maintaining  the  aforesaid  A.  B.  in  do^ 
ing  and  committing  the  felony  aforesaid,  against  the  form  of 
the  statute,  &c.  and  against  the  peace,  &c. 


INDICTMENTS  FOR  ASSAULTS,  &c.  AT  COM- 

MON  LAW. 

Middlesex.*    (b)  The  jurors  for  our  lord  the  king  upon  Indict- 
Aeir  oath  present,  that  A.  B.  late  of  the  parish  of—,  in  "*****  ^^  • 
the  county  of  Middlesex,  jreoman,  on  the  — —  day  of  ■  » iuM«St?o) 

in  the  — —  year  of  the  reign  of  our  sovereign  lord  George   r*821} 
die  third,  by  the  grace  of  God  of  the  united  kinj^dom  of 
Great  Britain  and  Ireland  king,  defender  of  the  &ith,  with 
force  and  arms,  at  the  parish  flibresaid,  in  the  coun^  afore- 
said, in  and  upon  one  /.  H.  in  die  peace  of  God  and  our  said 


(a)  It  is  safest  to  insert  this  allega^ 
tiofi,  Cto.  Car.  489. 1  Hale,  660. 

(a)  See  other  precedents,  Cro.  C. 
C.  60.  Cro.  C.  A.  34.  Bum.  J.  As- 
aault.  Starkie,  384^  5.  As  to  what 
constitutes  an  assault,  see  Com.  Dig. 
Battery.  Bac.  Ab.  Assault  and  Bat- 
tery. It  has  been  said  that  a  person 
could  not  be  indicted  for  assaults  on 
two  dictinct  parties  in  the  same  in- 
dictment ;  but  this  doctrine  is  now 
exploded,  2  Ld.  Raym.  1573.  3 
Burr.  984.  If  a  coudt  for  assault  be 
joined  with  one  for  a  riot,  the  grand 
luiy  may  return  ignoramus  as  to  the 
latter,  and  billa  vera  as  to  the  former. 
Cowp.  S2S.  For  assaults  on  revenue 
officers  see  ante  136  to  139 ;  ia  oh- 


Crim.  Law* 


struction  of  public  justice,  on  Con- 
stables, &c.  ante  146^  154^  to  158 ; 
for  assauHsin  rescues,  183, 308 ;  for 
striking  in  a  court  of  justice,  308 ; 
for  assaulting  commissioners  of 
taxes,  314.  See  also  assaults  wi^ 
intent  to  rob,  ante  SOT  ;  to  q>oU 
clothes  post  833 ;  to  commit  rapes 
ante  '816 ;  and  unnatural  crimes 
ante  50 ;  assaulting  a  privy  counsel- 
lor, ante  99;  assaulting  in  king's  pa- 
lace, Trem.  P.  G.  188 ;  in  a  church- 
yard, ante  31;  ftvassaulting  to  check 
the  progress  of  g^raint  ante  538$  and 
see  index.  Tit.  Assault. 

{b)  As  to  form  of  the  commence- 
ment and  statement  of  addition,  &c. 
see  ante  3  roL  1, 3,  3.  fcc. 
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count  for 

another 

assault. 

For  an  as- 
sault by 
casting  a 


floor  and 
kicking 
bim.  (e) 

[*822] 


lord  the  king,  then  and  there  being,  (c)  did  make  an  assault*, 
and  him  the  said  J.  H.  then  and  there  did  beat,  bruise,  wound 
and  ill  treat,  so  that  his  life  was  gready  despaired  of,  {J)  and 
other  wrongs  to  the  said  J.  H.  then  and  there  did,  t6  the 
great  damage  of  the  said  J.  H.,  and  against  the  peace  of  our 
said  lord  the  king,  his  crown  and  dignity. 
Foimofa  And  the  jurors  aforesaid,  upon  their  oath  aforesaid^  do 
J^^®'^  further  present,  that  the  said  A.  B.  on,  &c.  with  force  and 
quent  arms,  at^&c.  aforesaid,  in  and  upAi  the  ssud  J.  H.,  in  the 
peace  of  God  and  our  said  lord  the  king  then  and  there  be* 
mg,  did  make  another  assault  and,  &c.  [state  the  assault  as  in 
the  last  precedent  with  the  same  conclusion.'] 

[Commencement  as  supra.]  in  and  upon  one  A.  W.,  in 
«^»»  the  peace  of  God  and  our  said  lord  the  king  then  and  there 
person  on  being,  did  make  an  assault,  and  him  the  sud  A.  W.  then  and 
a  brick  there  did  beat,  bruise,*  wound  and  ill  treat,  so  that  his  life 
was  greatly  despaired  of;  and  that  the  said  J.  W.  with  both 
his  hands,  then  and  there  violently  cast,  flung  and  threw 
the  said  A,  W.  to,  upon  and  against  a  certain  brick  floor  there, 
and  him  the  said  A.  W.  in  and  upon  his  head,  neck,  breast, 
back,  sides  and  other  parts  of  his  body,  with  both  the  feet  of 
him  the  said  J.  W.  then  and  there  violently  and  grievously  did 
kick,  strike  and  beat,  giving  to  the  ssud  A.  W.  dien  and  there, 
as  well  by  such  flinging,  casting  and  throwing  of  him  the  said 
A.  W*  as  also  by  such  kicking,  striking  and  beating  of  the 
said  A.  W.  as  aforesaid,  in  and  upon  the  head,  neck,  breast, 
sides,  back  and  other  parts  of  the  body  of  him  the  said  A.  W. 
divers  bruises,  hurts  and  wounds,  and  other  wrongs,  &c* 

That  J.  B.  late  of,  &c.  widow,  being  a  person  of  a  wicked 
and  malicious  disposi^on,   on,  &c.  widi  force  and  arms,  at, 
^ut aaeye.  ^^'  aforesaid,  in  and  upon  upon  M.,  the  wife  of  J.  W.,  vio* 
Y^)  '  lently  did  make  an  assault,  (she  the.  said  M.  in  the  peace  of 

God  and  our  said  lord  the  king  then  and  there  being,)  and 
her  the  said  M.  then  and  there  did  beat,  wound  and  ill  treat, 
so  that  her  life  was  greatly  despsdred  of  ;*  and  that  she  the 
said  J.  B.  with  her  right  hand  tne  said  M^  in  and  upon  die 
left  eye  of  her  the  said  M.,  then  and  there  unlawfully,  vio- 
lently and  maliciously  did  strike,  by  means  whereof  the  said 
M .  then  and  there  the  use,  sight  and  benefit  of  her  said  left 
eye  entirely  lost,  and  was  deprived  of,  and  also  by  means  of 


jporan  as- 
sault and 
beating 


(c)  These  words  are  usually  in- 
serted, but  are  omitted  in  some  pre- 
cedents, see  2  starkie,  384.  They 
are  not  necessary. 

(d^  It  is  usual  to  insert  all  these 
vorcu,  though  the  evidence  will  on- 
ly prove  a  less  aggravated  assault, 
1  Saund.  14.  D.  3.  but  it  would  be 


preferable,  when  only  a  slight  as- 
sault can  be  4)roved,  to  frame  the 
indictment  according  to  titie  facts* 
and  omit  the  latter  words. 

(e)  See  other  precedents,  Cr<K 
C.  C.  64.    Starkie,  391. 

(/)  See  other  precedents,  Cro.  C. 
C.  7  Ed.  171. 8  Ed.  65.  Starkie, 38^1 
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the  premises  she  the  said  M.  became  «ick,  weak,  languid  and 
distempered,  and  remained  so  sick,  weak,  languid  and  dis- 
tempered for  a  long  time,  to  wit,  from  dience  until  the  day 
of  taking  this  inquisition,  and  other  wrongs  to  the  said  M. 
then  and  there  violently  and  maliciously  did,  to  the  great  ^ 

damage  and  impoverishment  of  the  said  J.  W.  and  M.  his 
wife,  to  the  evil  example,  &c.  and  against  the  peace,  &c.  [add 
a  count  for  a  common  assault  as  ante  821.] 

[Same  as  the  last  to  the  asterisk  and  then  proceed  as  follows.']  For  the 
And  also  that  she  the  said  J.  B.  did  then  and  there,  unlaw*  like  and 
fully  and  injuriously,  seize  and  lay  hold  of  the  said  M.  by  J^*"!* 
the  hair  of  her  head,  and  did  dien  and  there  with  great  force,  prosecu- 
wrath  and  violence,  pull  and  drag  the  said  M.  by  the  same,  tor's  head 
by  means- whereof,  stie  the  said  J.  B.  did  then  and  there  un-  ^^^^f 
lawfully,  cruelly  and  injuriously  pull  and  tear  the  hair  of  the         *  ^^ 
head  of  her  the  said  JML  off  by  the  roots,  and  the  head  of  her 
the  said  M.  was  thereby  grievously  wounded  and  hurt,  and 
also  by  means  of  premises  the  said  M,  was  put  to  great  pun 
and  torture,  and  other  wrongs  to  the  said  M.  then  and  there 
violently  and  maliciously  did,  to  the  great  damage  of  the  said 
J.  W.  and  M.  his  wife,  &c. 

That*  J.  B,  late  of,  &c.  on,  &c.  with  force  and  arms,  at.  For  an  as- 
be.  aforesaid,  did  unlawfully  incite,  provoke  and  encourage,  "^ult  and 
a  certain  dog  of  and  belonging  to  the  said  J.  B.,  to  bite  him  fjJJf^^J? 
the  said  J.  S.,  by  means  whereof  the  same  dog  did  then  and  to  bite. 
there  grievously  bite  the  said  J,  S.,  in  and  upon  the  right  leg  (A) 
of  him  the  said  J.  S.,  and  the  said  leg  of  him  the  said  J.  S.  [*823j 
was  thereby  then  and  there  grievously  hurt  and  wounded,  to 
the  great  damage  of  the  said  J.  S.,  and  against  the  peace,  &c. 

That  J.  J.  late  of,  &c.  gentleman,  and  S.  P.  C.  late  of,  &c.  For  an  Ja»* 
esquire,  being  persons  of  wicked  minds  and  malicious  dis-  nult  with 

Esitions,  and  not  regarding  the  laws  of  this  kingdom,  and  ^^^ 
ving  conceived  great  malice,  hatred  and  ill  will  towards  R. 
L.,  on,  &c.  with  force  and  arms,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  unlawfully  and  msdiciously  did  make 
an  assault  upon  the  said  R.  L.  then  and  there  being  in  the 

race  of  God  and  our  said  lord  the  king,  and  that  the  said  !• 
by  the  procurement  of  the  said  S.  P.  C.  with  a  certain 
large  walking  stick,  which  he  the  said  J.  J.  in  his  right  hand 
.then  and  there  had  and  held,  and  also  with  the  fists  of  him 
the  said  J.J.  then  and  there  unktwfully,  maliciously  and  vio- 
lently did  strike  and  beat  him  the  said  R.  L.  in  and  upon  the 
head,  face,  shoulders  and  arms  of  the  same  R.  L.,  ai^d  giving^ 
to  him   the  said  R.  L»  then  and  there  by  such  striking  and 


«Vi 


*  {g)   See  other  precedents,  Cro.      C.  C.  65.  Starkie,  389. 
C^C.65.  Starkie,3e9.  (/)  ^^e  a  precedent,  4  Wentw. 

CA)  See  other  precedents,  €ro. 
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beating-of  him  the  said  R.  L.  widi  the  walking  stick  afore- 
said, and  also  with  the  fists  of  the  sud  J.J.  divers  severe 
and  dangerous  blows,  strokes  and  bruises,  in  and  upon  the 
head,  fiu:e,  shoulders  and  arms  of  him  the  said  R.  L.,  by 
means  whereof  the  said  R.  L.  was  then  and  there  in  great 
danger  of  losing  his  life  ;  and  the  said  J.  J.  and  S.  P.  C.  then 
and  there  unlawfully  and  nudiciously,  did  other  wrongs  to 
the  said  R.  L.,  in  contempt,  &c.  and  against  the  peace  of,  &q* 
Po»  riding      i^As  ante  821  to  *]  And  then  and  there  unlawfully  and  ma- 
•Mi'with'a  l*<^'o«*^y»  ^d  with  great  force  and  violence,  rcMid  and  drove 
hone.        A  certain  horse  against,  upon  and  over  the  said  J.  S.,  and 
thereby  then  and  there  greatly  bruised,   wounded  and  ill 
treated  him,  insomuch  that  his  life  was  then  and  there  great- 
ly despaired  of,  and  other  wrongs,  &c.  [Second  count  for  a 
common  assault  as  ante  821.] 
Fop  an  m-      That  C .  M.late  of,  &c.  coachman,  being  a  person  of  a  wicked, 
^^.  ^^     cruel  and  malicious  mind  and  disposition,  on,  &c.  with  force 
c^^J^   and  arms,  at,  &c.  in  the  king^s  highway  there,  unlawfully  did 
gainstpro-  assault  H.  D.  A.  the  wife  of  W.  W.  and  A.  W.  their  daugfa-^ 
secutor's    |er,  then  and  there  respectively  being  in  the  peace  of  God 

r^24l  ^^  ^^^  ^^  ^^^^  ^I'^S)  ^^*  ^  certain  carnage,  called  a 
I-  *'  four-wheel  chaise,  then  and  there  drawn  by  one  gelding, 
lawfully  and  peaceably  passing  and  travelling  in  the  highway 
aforesaid,  and  that  ue  said  C.  M.  then  and  there  driving 
four  horses,  then  and  there  drawing  a  certain  stage  coach  in 
the  highway  aforesaid,  then  and  there  unlawfully,  wilfully, 
fiiriously  and  maliciouslv,  did  drive  the  said  four  horses  and 
coach  towards  and  against  the  sidd  carriage  csdled  a  four- 
wheel  chaise,  so  passing  in  the  hifghway  aforesaid,  and  that 
the  said  CM.  by  such  driving  of  the  ssdd  four  horses  and 
coach  as  aforesaid,  then  and  there  unlawfully,  wilfully,  fu* 
riously  and  maliciously,  did  overturn,  break,  damage  and 
spoil  the  said  carriage,  called  a  four-wheel  chaise,  and  there- 
hV  forced  and  threw  the  saud  H.  D.  A.  the  wife  of  the  said 
yf.  and  A.  W.  from  and  out  of  the  said  last  mentioned  car- 
riage, ioto  and  upon  the  highway  aforesaid,  and  by  means 
whereof  the  siud  H.  D.  A.  tlie  wife  of  the  ssud  W.  W.,  and 
A.  W.  were  then  and  there  severally  and  respectively,  griev- 
ously hurt,  bruised  and  wounded,  and  were  put  in  great  dan^^ 
«  gerof  losing  their  lives,  and  the  said  C.  M.  then' and  there 
unlawfully,  wilfully  and  maliciouslv  did  other  wrongs  to  the 
said  H.  D«  A.  the  wife  of  the  said  W.  W.,  and  A.  W.,  to 
the  great  damage  of  the  ssdd,  See.  in  contempt,  &c.  to  the 
Second  evil  example,  &c.  and  against  the  peace,  &c.  And  the  ju- 
^^'^^  rors,  &c.  do  further  present,  that  the  said.  C.  M.  being  such 
person  as  aforesaid,  afterwards,  that  is  to  say,  on,  &c.  with 
force  and  arms,  in,  &c.  aforesiud,  in  the  highway  there,  un- 
lavrfully,  wilfully  and  furiously,  did  drive  four  horses  then 
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and  there  drawing  a  certain  stage  coach,  under  the  care  and 
guidance  of  him  the  said  C.  M.  in  the  highway  aforesaid, 
towards  and  against  a  certain  four-wheel  chaise,  then  and 
there  drawn  by  one  gelding  in  the  highway  aforesaid,  where- 
m  the  said  H.  D.  A.  the  wife  of  the  said  W.  W.,  and  A.  W., 
were  then  and  there  severally  and  respectively  passing  and 
travelling  in  the  highway  aforesaid,  and  that  die  said  C.  M. 
by  such  driving  of  the  said  four  horses,  so  drawing  the  said 
coach  as  last  aforesaid,  then  and  there  unlawfuUv)  wilfully 
and  maliciously,  did  overturn,  break,  damage  and  spoil  the 
lud  caniage,  called  a  four-wheel  chaise,  and  forced  and 
threw  the  said  H.  D.  A.  the  wife  of  W.  W.,  and  A.  W., 
from  and  out  of  the  said  last  mentioned  four-wheel  chaise, 
into  and  upon  the  highway  aforesaid,  by  means  whereof  the 
said  H.  D.  A.  the  wife  ol  die  said  W.  W*,  and  A.  W.  were 
severally  and  respectively  grievously  hurt,  bruised  and 
wounded,  and  were  put  in  great  danger  of  losing  their  lives, 
and  the  said  C.  M.  then  and  there  uuilawfuUy,  wilfully  and 
maliciously,  did  other  wrongs  to  the  said  H.  D.  A.  the  wife 
of  the  said  W.  W.,  and  A.  W.,  to  the  great  damage  of  the 
said,  &c.  [as  before^  in  contempt,  &c.  Third  count  for  a 
common  assault  as  ante  821.] 

That*  C.  C.  late  of^  &c.  on,  &c.  with  force  and  arms,  at,  FordriW 
&c.  aforesaid,  in  the  public  highway  there,  unlawfully,  wilful-  mg  a^xt 
ly  and  violently,  did  drive  and  force  a  certain  horse  and  cart,  cS!dse  uid 
under  the  care  and  guidance  of  him  the  said  C.  D.  to,  at  and  throwing' 

r'nst  a  certain  chaise  drawn  by  two  horses,  under  the  care  the  driver 
me  E.  F,  by  means  whereot  the  said  E.  F.  was  then  and  ^^*^^ 
diere  thrown  from  and  off  the  said  chaise,  to  and  against  the  for  uaLuh 
ground,  and  was  thereby  put  in  great  peril  and  danger  of  his  and  batte- 
ufe,  and  other  wrongs,  &c.  to  the  damage,  &c.  and  against  die  ^^'jf^) 
peace,  &c.  [Secondcount  for  common  assitult  as  €mte  S21.]  I  ^^^J 

In  and  upon  one  R.  C.  in  the  peace  of  God,  and  our  said  ^^\^' 
lord  the  king,  and  in  a  certain  chaise  drawn  by  one  horse,  in  ^  djiver 
die  king's  highway  then  and  diere  being,  did  make  an  assault,  of  achaise^ 
and  that  die  said  J.  P.  then  and  there  driving  one  horse,  and  with 
drawing  a  cart,  did  dien  and  there  in  the  highwa]^  aforesaid,  ^^  ^^  ^ 
unlawfully,  maliciously  and  violendy  drive  the  said  horse,  so  cart  oyer-*- 
as  aforesaid  drawing  the  said  cart,  to  and  ap;ainst  the  said  tuming 
chaise,  and  by  such  driving  did  then  and  diere  m  the  highway  the  chaise. 
aforesaid,  unlawfully  and  maliciousljr  force  die  said  cart  ^^^ 
against  die  said  chaise,  and  he  the  said  J.  P.  with  the  off 
wheel  of  the  said  cart  did  then  and  diere  in  the  highway  afore**, 
said,  unlawfully  and  maliciously  overturn  the  said  chaise^  in 
which  the  said  R.  C.  then  ana  there  was  as  aforesaid,  by 

(J)  This  U  a  recent  form,  settled         (h)  See  other  precedents,  C.  C^ 
by  counsel.  C.  65.  Starkie^  368. 
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means  of  which  overtaming  of  the  chaise  aforesaid,  he  die 
said  R.  C.  then  and  there  was  grievously  hurt,  bruised  and 
wounded,  and  other  wrongs,  &c.   [Second  covnt  for  a  common 
assault  as  ante  ^^l."] 
For  an  as-       In -and  upon  one  £.  L.  in  the  peace  of  God  and  of  our  said 
Mult  and    lord  the  I'mg,  in  a  certain  chariot  drawn  by  two  horses  in  the 
dmin^r  a    ^^ig'g  highway  then  and  there  being,  did  make  an  assault,  and 
gs^^t  a      the  said  E.  P.  then  and  there  driving  two  horses  drawing  a 
chariot       cart,  did  then  and  there  in  the  king's  highway  aforasaid,  un- 
andbreak-  lawfully,  violently  and  maliciously  drive  the  said  horses,  so 
bf£k  ^      ^^  aforesaid  drawing  die  said  cart  to  and  against  the  said 
one  of  the  chariot,  and  one  of  the  said  horses  drawing  the  same,  and  by 
hones        such  violent  driving,  did  then  and  there  in  the  highway  afdre- 
^  d^?     said,  unlawfully  and  maliciously  force  the  saict  cart  against 
riot.  (J)      the  said  chariot  and  horse ;   and  he  the  said  E.  P.  with  the 
near  wheel  of  the  said  cart  did  then  and  there,  in  the  high* 
way  aforesaid,  unlawfully  and  maliciously  break  the  back  of 
the  said  last  mentioned  horse,  so  drawing  the  said  chariot  as 
aforesaid,  and  by  the  violent  force  with  which  the  said  cart 
then  and  there  came  to  and  against  the  said  chariot  as  afore- 
f*826l   s^^d)  ^  the  said  £.  P.  did  then  and  there  endeavour*  to 
overturn  the  said  chariot,  in  which  the  said  E.  L.  then  and 
there  was  as  aforesaid,  by  means  whereof  the  said  E.  L.  then 
and  there  was  grievously  hurt,  bruised  and  wounded,  and 
other  wrongs,  &c.    [Second  count  for  a  common  assault  ojf 
ante  821.] 
For  an  as-       Siury,  to  wit.  That  J.  C.  late  of,  &c.  with  force  and  arms, 
aault  and   ^  ^i^  ymAi  guns,  swords,  staves  and  fists,  at,  &c.  aforesaid, 
a  kSSed"^  in  and  upon  one  T.  H.  in  die  peace  of  God  and  our  said  lord 
ffun  and     the  king  then  and  there  being,  did  make  an  assault,  and  him 
w^eaten-    the  said  T.  H.  then  and  diere  did  beat,  wound  and  ill  treat,  so 
•?^h^  ^h    ^**  ^^^  ^*^^  ^^  thereby  then  and  diere  greatly  despaired  of, 
prosecutor  ^^^  ^^  ^^^  there  levelled  and  pointed  at  the  said  T.  H.  a 
was  af-       certain  gun,  which  he  the  said  J.  C.  then  and  diere  held  in 
frigrhted.     his  hand  loaded,  to  wit,  with  gunpowder  and  lead  balls ;  and 
^^^  then  and  diere  with  the  said  gun  so  levelled  and  pointed  at  the 

said  T,  H.  to  shoot  the  said  T.  H.,  and  then  and  there,  there* 
by  put  the  said  T.  H.  in  daneer  of  his  life,  and  then  and  there, 
by  means  of  the  premises  aforesaid  gready  terrified  and  af- 
frighted the  said  T.  H.  and  then  and  there  did,  &c.  [Second 
count  for  common  assault  as  ante  821  only  instead  of  saying 
^cRdbeat^^  is?c,  whereby  ^  i^c.  say  "  did  greatly  terrify  y  i^c* 
Tor  a  Ti-  and  affright. ^^'\ 
^lentafl-         2na  count.  And  the  jurors,  &c.  do  furdier  present,  &c.  in 

wounding'  ' 

♦ur^lth^l       (0  ***  ^^^^  precedent,  C.  C.     Wentw.  70. 

w^^-S      C-  7th  Ed.  170.  (fi)  From  Mr.  J.  Aahurrt's  Paper 

bayonet.         ^^  3^^  ^  g^j,^^  precedent,  4     Bool^  24  rol.  148. 
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and  upon  the  said  P.  C.  C.  then  and  there  being  in  the  peace 

of  God  and  our  said  lord  the  king,  violently,  wickedly  and 

maliciously  did  make  an  assault,  and  him  the  said  P.  C.  C. 

did  then  and  there  beat,  wound  and  ill  treat,  so  that  his  life 

was  nreatly  despaired  of;  and  that  he  the  said  J.  M.  with  a 

certain  drawn  weapon  called  a  bayonet^  which  was  then  affixed 

to  a  certain  musket  which  he  the  said  J.  M.  in  both  his  hands 

then  and  there  had  and  held,  in  and  upon  him  the  said  P.  C. 

C.  did  make  an  assault  and  did  give  to  him  the  said  P.  C.  C. 

one  grievous  and  dangerous  stroke  and  blow,  in  and  upon 

the  left  side  of  the  head  of  him  the  said  P.  C.  C.  of  which 

said  blow  and  stroke  so  given  to  him  the  said  P.  C.  C* 

in  and  upon  the  leftside  of  his  head,  by  him  the  said  J.  M. 

as  aforesaid,  he  the  said  J.  M.  did  then  and  there  give  to  the 

said  P.  C.  C.  in  and  upon  the  left  ear  of  him  the  said  P.  C. 

C.  one  grievous  and  dangerous  wound  of  the  length  of  one 

inch,  and  of  the  depth  of  two  inches,  by  means  whereof  he 

the  said  P.  C.  C.  did  then  and  there  lose  a  great  quantity  of 

blood,  and  by  the  said  wound  so  as  aforesaid  given  to  nim 

the  said  P.  C  C.  in  and  upon  his  left  ear,  he  the  said  P.  C.  C. 

from  the  said  wound  in  and  upon  his  left  ear  then  and  there 

lost  a  great  quanti^  of  blood,  to  wit,  &c.  and  upwards,  and 

was  then  and  there*  put  in  great  peril  and  danger  of  losing  [#827} 

his  life,  and  did  then  and  there  labour  under  great  pain  and 

anguish  for  a  long  time,  insomuch  that  his  life  was  then  and 

diere  greatly  despaired  of,  and  other  ¥rrongs  to  him  the  said 

P.  C.  C.  he  the  said  J.  M.  then  and  there  unlawfully,  violent- 

hr,  wickedly  and  maliciously  did,  to  the  great  damage  of  him 

me  said  P.  C.  C.  in  contempt^  &c.  to  the  evil  and  pernicious 

example,  &c.  and  against  the  peace,  &c. 

[After  stating  the  assault  as  ante  821  to  the  words  ^^  in  the  yot  mak- 
peace  of  J'*  i^c.troceed  as  follows.']  And  the  said  J.  B.  then  and  ing  an  as- 
there  unlawfully^  violently  and  injuriously,  did  seize,  and  ■?*^  "f** 
take   from  and  out  of  the  custody  of  the  said  W.  Y.  and  J^^fng 
against  his  will  and  consent,  a  certain  receipt,  bearing  date  and  taking 


/ 


ii  debt  due  to  him  the  sadd  Valentine  Hinckley,  in  full  of  all 
demands,  and  the  same  receipt  the  said  J.  B.  then  and  there 
ulllawfuUy  and  wilfully  did  ke€p  in  his  possession,  and  other 
wfotigs  to  the  said  W.  Y.  then  and  there  unlawfully  did,  to 
the  Ip^at  damage  of  the  said  W.  Y,  and  against  me  peace, 
&^.  [Second  count  for  a  common  assault  as  ante  821.] 

That  J.  R.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c.  por  avio- 
aforesaid,  in  and  upon  one  J.  D.  doctor  in  divinity,  (then  lent  aa- 

(o)    See  a  nmilar  precedent,   6     personal  property^ 
Went,  435.    ro«t  OfTencea  i^ainst 
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•aiilton^a  and  there  being  a  clerk  or  clergyman  of  the  church  of  Enj^* 
*^^^^r  V    land,  in  holy  orders,  and  in  the  peace  of  God  and  our  said 

FiM  ^^^  ^^  k^i^S)  ^^^  ^^^  ^^  ^^^  J*  ^'  ^^^  *^^  there  did  beat, 
count  for  bruise,  wound  and  ill  treat,  so  that  his  life  was  greaidy  des- 
a  Yiolent    paired  of,  and  that  the  said  J.  R.  then  and  diere  with  bodi 

^(d^^fisIL  "**  ^*^®  S*^^  ^^^  struck  the  said  J.  D.  very  many  grievous 
&c.  blows  and  strokes  in  and  upon  his  head,  neck,  face,  eyes, 

arms,  breast  and  other  parts  of  his  body,  and  with  die  right 
hand  of  him  the  said  J.  R.  dien  and  there  greatly  cut, bruised 
and  wounded,  the  left  eye«brow  of  the  said  J.  D.  insomuch 
that  the  left  eye  of  the  said  J.  D.  was  greatly  inflamed,  in- 
jured and  discoloured,  and  the  sight  thereof  much  impaired 
for  a  long  time,  to  wit,  for  the  space  of  three  wee^  then 
next  following  4  and  the  said  J.  D.  by  means  of  the  premises 
became  sick,  weak  and  distempered,  and  remained  and  con- 
tinued so  sick,  weak  and  distempered,  for  a  long  time,  to 
wit,  for  the  space  of  one  month  then  next  ensuing,  and  dui> 
ing  all  that  time  underwent  and  suffered  great  pain,  torture 
and  anguish  of  body  and  mind,  and  other  wrongs,  be.  and 
Second      against  the  peace,  &c.     And  the  jurors,  &c,  that  the  said  J. 
0UtI^  a     ^*  afterwards,  to  wit,  on  the  saici,  ficc.  with  force*  and  arms, 
like  inju-    at,  &c.  aforesaid,  in  and  upon  the  said  J.  D.  (then  and  thero 
Tf,  where-  being  a  clerk  or  clergyman  of  the  church  of  England  in  holy 

prosecut-  *^'^^*''»  *^^  *^  *^  peace  of  God  and  our  said  lord  the  king) 
or  was  and  him  the  said  J.  D.  then  and  there  did  beat,  bruise, 
prevented  wound  and  ill  treat,  so  that  his  life  was  gready  despaired  of; 

^aa'  ^' and  struck  the  said  J.  D.  many  very  grievous  blows  and 
derk,  &c.  Strokes  in  and  upon  his  head,  neck,  face,  eyes,  arms,  breast  and 
[828*]  other  parts  of  his  body,  and  with  the  right  hand  of  him  the 
said  J.  R.  then  and  there  greatly  cut,  bruised  and  wounded 
the  left  eye-brow  of  the  said  J.  D.  insomuch  that  the  left  eye 
of  him  the  said  J.  D.  was  greatlv  inflamed,  injured  and  dis- 
coloured, and  the  sight  thereof  much  impaired  a  long  time, 
to  wit,  for  the  space  of  three  weeks  then  next  following,  and 
tiie  said  J.  D.  by  means  of  the  said  last  mentioned  premises 
became  sick,  weak  and  distempered  for  a  long  time,  to  wit, 
for  the  space  of  one  month  then  next  ensuing,  and  duting 
all  the  time  last  aforesaid,  not  only  underwent  and  suffered 
great  pain,  torture  and  anguish  of  body  and  mind,  but  was 
also  prevented  and  hindered  from  doing  and  performing  the 
sacred  duty  of  his  ftmction  as  a  clergyman  of  the  church  of 
England,  which  he  otherwise  would  and  ought  to  have  done, 
and  other  wrongs,  &c.  [Third  count  for  a  common  aosau&y  m 
ante  S21.] 


(j>)  See  another  piecedent,  Cro.  C.  A.  407. 
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[As  ante  821  to  the  asterisk.]    And  her  the  said  C.   D.  Third 
di.-in  and  there  did  beat,  wound  and  ill  treat,  and  one  brass  ^  c^m^ 
candlestick  at,  towards  and  aninstthe  said  C.  D.  then  and  assault. 
there  did  cast  and  throw  with  intention  to  strike,  bruise,  Fot  an  as- 
wound  and  hurt  the  said  CD.  with  the  said  candlestick,  and  f^^  ^^ 
that  the  said  A.  B.  then  and  there,  with  force  and  arms,  with  ^^^ 
a  certain  chr;r,  did  strike  the  said  C.  D.  divers  terrible,  (g) 
grievous  and  dangerous  blows  upon  the  head,  arms,  sides^ 
back   and  other  parts  of  the  body  of  her  the  said  C.  D.  and 
thereby  grievouslv  cut,*  bruised  and  wounded  the  said  C.  D. 
in  and  upon  her  head,  arms,  sides,  back  and  other  parts  of 
her  body,  insomuch  tha$  her  life  was  greatlv  despaired  of, 
with  an  intent,  her  the  said  CD.  then  and  there  feloniously, 
wilfully  and  of  his  malice  aforethought,  to  kill  and  murder,        ^'.-^i 
and  other  wrongs,  &c. 

[As  ante  821  to  the  asterisk.]  That  A.  B.  late  of,&c.on,&c.  For  an  as- 
with  force  and  arms,  at,  &c.  aforesaid,  with  a  certain  drawn  «^with 
sword,  which  he  the  sidd  A.  B.  in  his  right  hand  then  and  l^^^^ 
there  had  and  held,  in  and  upon  one  S^  W.  in  die  peace  of  God  with  in- 
and  our  said  lord  the*  king,  then  and  there  being,  did  make  tent  to 
an  assault  with  an  intent  Wm  the  said  S.  W.  then  and  there  ?^^^' 
feloniously,  wilfully  and  of  his  malice  aforethought,  to  kill   r#3291 
and  murder,  and  other  wrongs,  &c.  [Second  count  for.  a  com"  ^        "^ 
mon  assault  as  ante  821.] 

[As  ante  821  to  the  asterisk.]     And  him  the  said  G.  M.  For  anas* 
then  and  there  did  beat,  bruise,  wound  and  ill-treat,  so  that  ""^^J^ 
his  life  was  greatly  despaired  of,  and  that  the  said  J.  H.  with  ^^^^  JJ 
a  certain  large  stick,  then  and  there  gave  and  struck  the  said  waterwith 
G.  M.  many  violent  and  grievous  blows  and  strokes  in  and  intent  lo 
upon  his  head,  neck,  arms,  breast  and  other  parts  of  his  bo-  •J^'^*^^- 
dy,  and  did  with  both  hands  of  him  the  said  J.  H.  then  and 
diere  unlawfully,  wickedly,  maliciously  and  violently  cast, 
pudi,  fling  and  throw  the  said  G.  M.  into  a  certain  pond 
there  situate  and  being,  wherein  there  then  was  a  large  quan- 
tity of  filthy  water  and  mud,  and  did  then  and  there  keep, 
press  down, and  confine  the  said  G.  M.  in  and  under  the  sai^ 
^  water  and  mud  for  a  long  space  of  time,  to  wit,  for  the  space 
of  five  minutes  then  next  lollowing,  with  intention  him  the 

^  ^  said  G.  M.  then  and  there  feloniously,  wilfully  and  of  his 
malice  aforethought,  to  suffocate  and  drown  in  the  said  wa- 

V       ter  and  mud,  and  him  the  said  G.  M.  by  means  thereof  to 


(9)  See  other  precedent,  Cro.  C.  have  amounted  to  manriauyhter  on- 

C.  6l  ly,  the  defendant  will  be  acquitted 

{r\  See  other  precedent,  Cro.  C.  on  the  first  count,  see  note»  1  East 

C.  €&.  Cro.  C.  A.  1.    If  upon  evi-  P.  C.  411. 

dence  itappear  that  the  offence  (if        («)   See  other  precedents,  Cro. 

the  party  had  been  killed)  would  C.  C.  62.  3  Starkie  392. 

Crim.  Law.  vol.  hi*  k  k 
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kill  and  murder,  by  means  of  which  said  casting,  pushing^ 
flinging  and  throwing  of  him  the  said  G.  M.  into  the  said 
pond,  as  aforesaid,  and  keeping,  pressing  down  and  confining 
the  said  G.  M.  in  and  under  the  said  water  and  mudasafore- 
ssud,  he  the  said  G.  M.  was  then  and  there  grievously  hurt 
and  bruised  in  his  body,  and  in  great  danger  of  being  suffo- 
cated in  the  said  water  and  mud  there,  and  other  wrongs, 
&c. 
For  CTUfil-  [Commencement  as  ante  821.]  In  and  upon  one  E.  O.  a 
ittd  iU^"^  female  child  of  the  age  of  ■  years,  or  thereabouts,  be- 

treatiiig  a  ^^g  the  servant  and  apprentice  of  the  said  A.  B.  and  in  the 
parish  ap-  peace  of  God  and  our  said  lord  the  king,  then  and  there  also 
P*^^^*  being,  did  make  an  assault,  and  with  two  certain  rods, 
higher^"  whips,  sticks  and  cords,  her  the  said  E.  O.  did  then  and 
frpm  ne-  there  violently,  cruelly,  and  immoderately,  beat,  scourge  and 
^8^ry  strike,  and  did  then  and"  there  pull,  and  strip,  and  force,  and 
food.  (0  compel  the  said  E.  O.  to  pull  and  strip  from  off  the  body  of 
First  ^^^  ^^    ^^^^  ^'   O'  certain  clothes  and  wearing-apparel, 

count  for    wherewith  the  said  £.  O.  was  then  and  there  clothed  and  co- 
s^pping    vered,  so  that  the  said  E.  O.  was  then  and  there  naked  and 
McnSce     uncovered,  and  her  the  said  E.  O.  as  well  whilst  she  was  so 
whipping   covered  and  clothed  with  the  said  clothes  and  wearing^ap- 
her,  and     parel  as  whilst  she  was  so  naked  and  uncovered,  did  force 
compel-     jmj  compel*  to  work  and  labour  violently,  immoderately  and 
wmk,  ^     beyond  her  strength  in  the  business  of  the  said  A.  B.  for  the 
without      space  of  thirteen  hours  then  next  following ;  and  the  said  £. 
Fictuab.      O.  so  working  and  labouring,  as  aforesaid,  did  then  and  there 
[  830]    shut  up,  confine,  and  keep  in  a  certain  room  there  for  all  the 
time  aforesaid,  without  giving  or  affording  to  her  the  said  £• 
O.  or  permitting  her  to  have  sufficient  meat,  drink  and  food, 
for  her  nourishment  and  support  during  that  time ;  and  such 
assaulting,  beating,  scourging,  striking  and  otherwise  ill-treat- 
ing her  the  said  E.  O.  in  manner  and  form  aforesaid,  he  the 
said  A.  B.  on  fifty  other  different  days  then  next  following 
at,  &c.  aforesaid,  did  barbarously,  cruelly,  and  inhumanly, 
tepeat  and  reiterate  in,  upon  and  against  the  said  E.  O.  with 
an  intent  her  the  said  E.  O.  then  and  there  feloniously,  wil- 
fully and  of  his  malice  aforethought,  to  kill  and  murder,  and 
Second      other  wrongs,  &c.     In  and  upon  the  said  E.  O.  then  and 
^*^^  there  being  such  infant  and  the  servant  and  apprentice  of  the 
and  com-    ^^''^  '^'  B.  as  aforesaid  (and  in  the  peace  of  God  and  our 
pelling     .  said  lord  the  king,  then  and  there  also  being)  did  make  an 
the  ap-      assault,  and  did  then  and  there  by  and  with  divers  threats 
toffona-    ^^^  menaces  force,  compel  and  oblige  the  ssdd  E.  O.  to  go 
kedinto  a  ii^to  a  certain  rivulet  there,  (she  the  said  E.  O.  then  and 

frozen  rir        m,m,mmmmm,m,mmm^m^mmmmmm^mmmmmmm,m,m^.-.mmmm^i^^^^^^mm.mmmmm,^,mmm^^mm^^^^.^^^^^^^^^^^^^ 

▼ulet. 

(0    From  Cro.  C.  C.  8  Ed.  63     137.  and  post  Index  «  Apprentice.'* 
Starkie,  395. 2  Camp.  650.  1  Leach,     ante  377. 
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there  being  naked,  and  the  water  of  the  said  rivulet  then  and 
there  being  frozen  and  very  cold)  and  did  force  and  compel 
the  said  £.  O.  so  being  ns^ed  in  the  said  rivulet,  to  wash 
her  body  in  the  water  of  the  said  rivulet,  to  the  great  pain 
and  torture  of  the  said  £.  O.  and  to  the  great  damage  and 
impoverishment  of  her  health  and  strength  of  body  with  an 
intent  her  the  said  £.  O.  by  the  means  last  aforesaid,  then 
and  diere  feloniously,  wilfuUy  and  of  his  malice  aforethought, 
to  kill  and  murder,  and  other  wrongs,  &c.     In  and  upon  the  ThLfd 
said  £.  O.  then  and  there  being  such  infant  and'  the  servant  P^H^  ^^' 
apprentice  of  the  said  A.  B.  as  aforesaid,  and  in  the  peace  of  ilieap. 
God  and  our  said  lord  .the  king  then  and  there  also  being,  did  prentiee 
make  an  assault,  and  did  then  and  there  take  and  hold  the  said  ^^^  ^^  * 
£.0.  so  near  to  a  certain  large  fire  then  burning  there,  that  Jj^J* 
the  said  £.  O.  thereby  became  and  was  grieviously  burnt,  scoz^hmp 
scorched  and  hvirt,  and  did  then  and  there  dash,  fling,  push  ber,  and 
and  throw  the  said  £.  O.  with  great  force  and  violence  to,  ^'o^nK 
upon,  and  against  the  ground  there,  and  thereby  greatly  hurt,  ggajust 
crushed,  bruised  and  wounded  the  said  £.  O.  in  and  upon  the 
her  head,  neck,  arms,  sides,  back  and  other  parts  of  her  do-  ffrouncK 
dy,  whereby  the  said  £.  O.  became  sic)c,  weak,  languid  and 
distempered,  and  remained  and  continued  so  sick,  weak,  Ian* 
guid  and  distempered,  for  a  long  time;  to  wit,  from  thence 
imtil  the  day  of  taking  of  this  inquisition,  and  other  wrongs, 
&c. 

That  £.  R.  the  wife  of  S.  R.  unlawfully  and  maliciously  For  pot 
contriving  and  intending  to  hurt  and  injure  one  £.  W.  beipg  JJS^?"^ 
a  servant  to*  her  the  said  £.  R.  and  anmfant  of  tender  years,  food  for 
to  wit,  of  the  age  of  ten  years,  and  under  the  control  of  the  Berrantof 
said  £.  R.  heretofore,  to  wit,  on,  &c.  and  on  divers  other  tender 
days  and  times,  as  well  before  as  after  that  day,  witii  force  ^^J^li 
and  arms,  at,  &c.  unlawfully,  wilfully  and  maliciously,  ^  did    ^      ^^ 
omit,  neglect  and  refuse  to  provide  for  and  pve  and  adminis* 
ter  to  the  said  £.  W*  sufficient  meat  and  drink  necessary  for 


(ti)  This  was  the  indictment  a- 
S^inst  Elizabeth  Itidley,  from  2 
Campb.  650.  In  the  original  there 
was  no  averment  that  the  child  was 
of  tender  years,  and  under  the  con- 
trol of  the  defendant ;  and  as  no  eyi- 
dence  could  be  given  of  actual  ill 
osage^  by  exposure  to  the  weather 
or  otherwise,  the  prosecutor  con- 
sented to  an  acquittal,  for  Mr.  Justice 
LAorence  held,  tihat  unless  the  ser- 
vant was  of  tender  years,  and  under 
the  control  of  the  party,  the  neglect 
to  supply  her  with  food  would  be  a 
mere  breach  of  contract ;  and^  as 


she  n^ht  leave  the  service,  remon- 
strate, or  complain  to  a  magistrate^ 
no  indictment  could  be  supported  s 
but  he  thought  that  if  the  infant  be 
of  tender  years,  and  so  under  the 
dominion  of  the  defendant  as  to  be 
unable  to  take  any  steps  to  relieve 
herself,  a  nonfeasance  respecting 
her  would  be  an  indictable  offence. 
And  this  would  appear  from  the  case 
in  which  it  has  been  holden  murdc;r 
in  a  master,  if  his  apprentice  die  for 
want  of  food,  1  Leach,  137.  The 
allegation  of  tender  age  and  contril 
i»  therefore  material. 
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the  sustenance,  support,  and  nourishment  of  the  body  of  her 
the  said  £.  W.  and  did  then  and  there  expose  the  said  E* 
W.  to  the  cold  and  inclemency  of  the  weather,  as  well  with- 
in as  without  the  house  wherein  she  the  said  £.  R.  then 
dwelt,  and  keep  the  ssud  E.  W.  without  sufficient  and  proper 
warmth  necessaiy  for  the  health  of  her  the  said  E.  W.  to  wit^ 
at,  ^c.  the  said  E.  W.  on  the  several  days  and  umes,  and 
during  all  the  time  aforesaid,  living  separately  ^and  apart 
from  the  said  S.  R.  her  husband,  to  wit,  at,  &c.  contrary  to 
the  duty  of  her  the  said  E.  R.  as  the  mistress  of  the  said  E. 
W.  by  reason  of  all  which  premises  she  the  said  E.  W.  af- 
terwards, to  wit,  on,  &c.  became,  and  was,  and  for  a  long 
time,  to  wit,  the  space  of  six  months  then  next  following, 
continued  to  be  very  weak,  sick  and  ill,  and  greatly  consumed 
and  emaciated  in  her  body,  to  wit,  at,  &c.  aforesaid,  to  the 
great  damage  of  the  said  E.  W.  in  contempt,  &c.  to  the  evil 
example,  &c.  and  aeainst  the  peace,  &c. 
For  u-  That  J.  H.  late  of  the  parish  of  St.  Sepulchre,  in  the  coun- 

saulting  a  ty  of  Middlesex,  yeoman,  on  the  fourth  day  of  April,  in  the 
quick  twen^-first  year  of  the  reign  of  our  sovereign  lord  George 
with  the  Third,  King  of  Great  Britain,  &c.  with  force  and  arms, 

^d,  so    at  the  parish  aforesaid,  in  the  county  aforesaid,  in  and  upon 

^Ud  was   ^'  *^  ^*^^  ^^  ^^®  ^*  ^'  *^  *^  peace  of  God  and  our  said 

brought     lord  the  king,  then  and  there  bemg  big  with  a  quick  child, 

forth         did  make  an  assault,  and  her  the  said  M.  then  and  there  did 

dead.(w)   beat,  wound  and  ill  treat,  so  that  her  life  was  greatly  de- 

•  [*832]   spaired*  of,  by  reason  whereof  she  the  said  M.  afterwards, 

to  wit,  on  the  twepty-ninth  day  of  the  same  month  of  Aprils 

in  the  year  aforesaid,  at  the  parish  of  St.   Sepulchre  aiore* 

said,  in  the  county  aforesaid,  did  bring  forth  the  said  child 

dead,  and  other  wrongs  to  the  said  M.  then  and  there  did, 

to  the  great  damage  of  the  said  W.  E.  and  M.  his  wife,  and 

against  the  peace,  &c.     And  the  jurors  aforesaid,  &c.    [An^ 

other  count  jor  a  common  assault  as  ante  821.] 

For  as-  In  and  Upon  one  J .  D.  (then  and  there  being  one  of  the  collec- 

^rf^e  ^'^^^  ^^^  receivers  of  the  monies  payable,  by  virtue  of  a  certain 

eoUectora  act  of  parliament,  made  in  the  thirteenth  year  of  the  reign  of 

of  a  turn-    his  present  majesty  King  George  the  Third,  intituled  ^^  An 

pike  in      ^q^  xo  explain,  amend  and  reduce,  into  one  act  of  parlia* 

tion^of  Ids  ^^^^  Ac  ^neral  laws  now  in  being  for  regulating  the  tum- 

ofiice.  (x)  pike  roads  m  that  part  of  Great  Britain  caUed  England;  and 

for  other  purposes,"  and  in  the  peace  of  God  and  our  said 

lord  the  now  xin^,  and  in  the  execution  of  his  said  office  then 

and  there  also  bemg)  did  make  an  assault,  and  him  the  said 

J.  D.  then  and  there  did  beat,  wound  and  ill  treat,  so  that  his 


(w)  See,otherprecedents»Cro.  C.         (x)  See  similar  precedents^  Cro. 
C.  64.  Starkie,  386.  O.  G.  60.  2  8tarkie»  393. 
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life  was  greatly  despaired  of,  and  other  wrongs,  8cc.  against 
the  peace,  &c.  [Second  count  for  a  common  assault  as  ante 
82lJ 

Tnat  A.  B!  late  of,  kc.  on,  &c.  with  force  and  arms,  at,  Por  as- 
&c.  aforesaid,  in  and  upon  one  }•  W.  (then  beinff  one  of  the  **"!^fif 
constables  (z)  of  the  said  parish  of  St.  Dunstan  m  the  West,  in^eexe* 
in  die  said  county^  of  Middlesex,  in  the  peace  of  God  and  cution  of 
oiir  said  lord  the  king,  and  in  the  du#^xecution  of  his   said  ^  office, 
of&ce  then  and  there  also  being)  did  make  an  assault,  and  ^^* 
him  the  said  J.  W.  then  and  there  did  beat,  wound  and  iU 
treat,  so  that  his  life  was  greatly  despaired  of,   and  other 
wrongs  to  the  sidd  J.  W.  then  and  there  did,  to  the  great, 
Uq.  [Second  count  for  a  common  assault  as  ante  821.] 

That  A.  B.  late  of,  &c.  and  C.  D.  late  of,  &c.  on,  &c.  with  For  as- 
force  and  arms,  at,  &c.  aforesaid,  in  the  manor  of         ,  into  ■»*^*"*ff » 
a  certain  field  and  close  of  and  belonging  to  W.  S.  there  ly-  f^^Jr  \jx 
ing  and  being,  unlawfully  and  injuriously  did  enter,  and  in  the  exe. 
and  upon  one  £.  F.  (then  being  gamekeeper  of  the  said  ma-  cution  of 
nor,  duly  deputed,  authorised  and  appointed  by  G.  H.  esquire,  /jf\  "^' 
then  and  yet  lord  of  the  manor  aforesaid)  and  in  the  peace  of 
God  and  our  said  lord  the  king,  and  in  die  due  execution  of 
his  duty  as  gamekeeper  of  the  said  manor  then  and  there  al- 
so being,  did  make  an  assault,  and  him  the  said  £.  F.  then 
and  there  did  beat,  wound  and  ill  treat,  so  that  his*  life  was  [#833] 
greatly  despaired  of,  and  other  wrong,  &c.  [Second  count  for 
a  common  assault  as  ante  821] 

That  S.  £^  of  &c.  on,  &c.  at,  &€.  did,  by  playing  at  dice.  On  9  Ann. 

c.  14. 


(jf)  See  nmilar  precedents,  Cro. 
C.C.60.2  8tarkie,  385. 

(x^  This  is  a  sufficient  allegation 
that  he  was  a  constable,  and  uie  al- 
legation would  be  satisfied  by  evi- 
dence, that  he  acted  as  such ;  see 
2  Leach,  515.  4  T.  R.  607.  5  T.  B. 
607.  3  T.  B.  632. 

(a)  See  other  precedents,  Cro.  C. 
C.  61.  Starkie,  391. 

(6)  See  4  East  175.  2  Starkie.  407. 
East  P.  C.  423.  The  9  Ann  c.  14.  s. 
8.  enacts,  that  in  case  any  person 
or  persons  whatsoever,  shul  assault 
and  beat,  or  shall  challenge  or  pro- 
voke to  iifl^t  any  other  person  or 
persons  whatsoever,  upon  account 
of  any  money  won  by  gaming,  play- 
ing or  bettin|^  at  any  of  the  games 
therein  mentioned,  or  other  game 


"■"~"""""~'"^""~"""~— ^^"""■"'^  For  an  afi> 

personal  estate,  and  suifer  imprison-  *^^  *"** 
ment  in  the  common  g^l  of  the  coun-  battery  on 
ty  in  which  such  conviction  riiall  be  account  of 
had,  during  the  term  of  two  years,  money 
The  above   was  the  indictment  a^  ^^"^  *^ 
gainst  Hill  Darley,  on  which  he  was  P^y*  W 
convicted.    In  thjs  case  the  assault 
was  not  committed  at  the  time  of 
playing,  nor  indeed  until  the  day 
after  t  and  the  case  of  Randall  and 
others,  1  East  P.  C.   423.  was  cited 
on  behalf  of  t]ie  defendant,  were  it 
was  holden,  that  the  quarrel  must 
arise  at  the  time  when  the  money 
was  won ;   but  the  court  dissented 
from  that  opinion,  and  as  it  appeared 
it  had  been  left  to  the  iury  to  say 
whether  the  dispute  had  arisen  on 
account  of  the  money  wen  at  play, 
or  the  abusive  language  used  in  de- 


or  games  whatsoever,  such  person  mandina^  it  ovemyed  the  objection. 
er  persons  upon  the  account  afore-  It  was  also  objected,  that  as  the  pun- 
said,  shall,  being  thereof  convicted  ishment  on  the  two  first  counts  was 
upon  an  indictment  or  information,  specific,  and  on  the  last,  discretiona- 
forfeit  all  his  good^  chattels,  and  ry  the  joinder  was  improper ;  but 
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TheUke 
in  a  more 
concise 
Ibrm.  (cQ 


On  6  Geo. 
I.  c«  28. 
For  as- 
saulting a 
person  on 
the  hjg:h- 
way,  and 
spoiling, 
cutting, 
and  defac- 
ing her 
garments 
and 
€lothes.(tf} 


(c)  win  of  C.  D.  late  of,  &c.  fifty  pounds,  and  that  the  saiA 
S.  £..  having  so  won  the  said  sum  b^  playing  at  Dice  as  afore« 
said,  the  said  CD.  afterwards,  on.  Sec.  with  force  and  arms, 
at,  &c.  aforesaid,  did  assault  and  beat  the  said  S.  £.  upon 
account  of  the  said  money  so  won  by  the  said  S.  £.  playing 
at  dice  as  aforesaid,  contrary  to  the  form  of  the  statute,  &c. 
and  against  the  peace,  &c.  [Second  count  that  the  money  was 
won  "  by  betting  on  playing  diceJ**  Third  count  for  a  common 
assault  as  ante  821.] 

[After  stating  the  assault  as  ante  B21,  proceed  as  follows ;] 
And  then  and  there  did  beat  the  said  C.  D.  on  account  of 
money  then  and  there  won  by  the  said  CD.  from  him  the 
said  A.  B.  by  then  and  there  gaming  and  playing  at  dice,  to 
the  great  damage,  &c.  against  the  form,  &c.  and  against  the 
peace,  &c. 

^  That  A.  B.  late  of,  &c.  on,  &c.  at,  &c.|in  a  public  street  and 
highway  there,  called  Holbom,  in  and  upon  one  £.  M.  spin* 


this  ground  was  abandoned  by  the 
defendant's  counsel,  and  he  receiv- 
ed judgment  for  the  statatable  pe- 
nalties, 4  East  Rep.  174. 

(c)  It  has  been  su^ested,  that  it  is 
not  necessary  or  aqvisable  to  state 
the  game,  2  Stark.  407.  n.  1. 

(</)  See  3  Stark.  408. 

le)  other  precedents,  Cro.  C.  C. 
67,  Starkie,  405.  1  Leach,  529. 

This  offence  is  founded  on  6  Geo. 
I  ch.  23.  s.  11.  which  enacts,  «<  That 
if  any  person  or  persons  shall,  at  any 
time  or  times,  from  and  after  the 
twenty-fourth  day  of  June,  in  the 
vear  of  our  Lord  one  thousand  seven 
hundred  and  twenty,  wilfully  and 
maliciouly  assault  any  person  or  per- 
sons, in  the  public  streets  or  high- 
ways, with  an  intent  to  tear  spoil, 
cut,  bum  or  deface  and  shall  tear,  cut, 
bum  or  deface,  the  garments  and 
clothes  of  such  person  or  persons, 
that  then  all  and  every  such  person 
or  persons  so  offending,  being  there- 
of lawfully  convicted,  shall  be  and 
be  adjudged  guilty  of  felony,  and 
•very  such  felon  shall  be  subject  and 
liable  to  like  pains  and  penalties  as 
in  cases  of  felony ;  and  the  courts  by 
and  before  whom  he,  she,  or  they 
shall  be  tried,  shall  have  f\dl  power 
and  authority  of  transporting  such 
felons  for  the  spaq^  of  seven  years.'' 
The  occasion  on  vfYuch  thi^act  was 
passed,  was  sin^^ular:  on  the  intro- 
duction of  Indian  fashions  in  this 
cquntry,  the  silk  weavers,  consider- 


ing they  would  be  detrimental  to 
their  manufacture,  made  it  a  practice 
to  tear  and  destroy  the  clothes  which 
were  of  a  different  texture  from  the 
article  which  they  wove ;  and  this 
6  Geo.  I.  was  made  to  put  a  stop  to 
such  practices,  1  Leach,  534. 

To  constitute  an  offence  under  it, 
it  is  necessary  that  the  assault  should 
be  made,  1st.  in  a  public  street  or 
highway ;  2ndly.  that  it  be  made  wil- 
fully and  maliciously ;  3dly,  that  it 
be  with  intent  to  tear,  spoil,  cut, 
bum  or  deface,  the  garments  or 
clothes  of  the  person  against  whom 
it  is  directed ;  and  4thly.  that  such 
tearing,  spoiling,  cutting,  burning  or 
defacine  be  actually  effected,  1  Leach 
531.  It  has  been  laid  down  that  if  the 
intent  be  to  cut  both  the  dothea 
and  the  person,  the  case  is  within 
the  meaning  of  the  act,  and  that  if 
the  principal  design  be  to  cut  the 
person,  and,  in  its  execution,  the 
clothes  must  necessarily  be  rent^ 
this  also  wiU  support  the  proceed- 
ings.   But  the  majority  of  the  judg- 
es thought  otherwise  :  they  consti- 
ered  that  the  primary  intent  must  be 
to  injure  the  clothes,  as  the  legis- 
lature never  contemplated  the  woun- 
ding.    1  Leach,  529.  To  this  desci- 
sion  the  case  of  Coke  and  Wood- 
bourn,  6  Harg.  St.  Tr.  804.  seema 
contnury :  in  that  case  the  defendants 
were  indicted  under  the  Coventry 
Act,  and  they  were  convicted  of  cut* 
ting  with  int€nt  to  disfigure,  though 
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ster,  in  the  peace  of  God  and  our  said  lord  the  king,  in  the 
said  public  street*  and  highway  then  and  there  being,  wilfully, 
maliciously  and  feloniously,  did  make  an  assault,  with  an 
intent  wilfully  and  maliciously*  to  tear,  spoil,'  cut  and  deface 
the  garments  and  clothes  of  her  the  said  £.  M.  and,  with 
force  and  arms^  did  in  the  said  public  street  and  highway 
then  and  there  wilfully,  maliciously  and  feloniously,  tear 
spoil,  cut  and  deface  one  printed  linen  gown  of  the  value  of 
thirty  shillings,  of  the  goods  and  chattels  of  the  said  £.  M. 
being  part  of  the  garments  of  her  the  said  £.  M.  on  her  per* 
son  then  and  there  in  wear,  to  the  great  damage,  &c.  against 
the  form,  8cc.  and  against  the  peace. 


[*834] 
[*835] 


INDICTMENTS  FOR  ASSAULTS  AND  FALSE  IM- 

PRISONMENT. 

Middlesex.    The  jurors  for  our  lord  the  king  upon  their  ^^K^  ^' 
oath  present,  that  A.  B.  late  of  the  parish  of  L.  in  the  coun-  ^^i^ 
ty  of  M.  yeoman,  on  the  —  day  of  —  in  the  —  year  of  the  prison- 
reign  of  our  sovereign  lord  George  the  Third,  by  the  grace  ™ent  (/) 
of  God,  of  the  united  kingdom  of  Great  Britain  and  Ire- 
land, king,  defender  of  the  faith,  with   force  and  arms,  at 
the  rarish  aforesaid,  in  the  county  aforesaid,  in  and  upon 
one  M.  D.  in  the  peace  of  God  and  our  said  lord  the  king 
then  and  there  being,  did  make  an  assault,  and  him  the  said 
M.  D.  then  and  there  did  beat,  wound  and  ill  treat,  so  that 


their  design  was  doubtless  to  kill. 
And  this  seems  reasonable,  where 
the  intent  to  commit  the  hiefaer  of- 
fence, necessarily  implies  Uie  less 
atrocious.  Some  argument  mig'ht 
perhaps  be  drawn  from  an  analogy 
to  the  cases  of  murder,  were  the  de- 
fendant may  be  found  guilty  of 
kilEnr  with  malice  aforethought, 
thou|p  the  original  design  were  to 
commit  a  different  felony.  And  as 
the  case  in  question  was  decided, 
partly  at  least,  on  a  defect  in  the 
indictment,  it  does  not  appear  con- 
clusive. 

The  Indictment  must  charge  the 
assault  and  the  actual  injury  to  the 
clothes  at  the  same  time,  as  the 
statute  is  framed  in  the  conjunctire, 
1  Leach,  534.  And  therefore  it 
will  not  suffice  to  state  that  die  de- 
fendant cut  the  dress  on  the  same 
day  and  year  on  which  the  attack 
was  made,  because  they  might  be 


on  different  parts  of  the  same  day, 
when  the  requisites  of  the  statute 
would  not  be  satisfied  :  but  this  may 
be  done  by  the  words  then  and  there^ 
which  sufficiently  imply  that  the  as- 
sault and  cuttings  were  continuous, 
L  Leach,  534.  In  the  case  of  the 
ng  V.  Williams,  1  Leach,  528.  in 
which  those  points  arose,  on  the  ac- 
quittal of  the  defendant  he  was  de< 
tained  and  indicted  for  the  offence 
8S  a  misdemeanour,  at  common  law ; 
and,  on  his  conviction  of  three  dis- 
tinct outrages,  received  sentence  of 
two  years'  imprisonment  on  eadi, 
and  at  the  end  of  that  time  to  find 
sureties  for  his  good  behavioor  for 
seven  years. 

(/)  See  amilar  precedents,  Cro. 
C.  C.  61.  Stfirkie  385.  As  to  the  of- 
fence see  Com.  Dig^.  Imprisonment. 
L.  1.  1  Bla.  Rep.  19. 1  Enst  P.  C. 
428. 
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his  life  was  greatly  despaired  of;  and  him  the  said  M.  D. 

then  and  there  unlawfully  and  injuriously,  agsdnst  the  will 

and  without  the  consent  of  the  said  M.  D.  and  also  against 

the  laws  of  this  realm,  without  any  legal  warrant,  authority 

or  justifiable  cause  whatsoever,  did  inmrison  and  detain,  for 

a  long  time,  to  wit,  for  the  space  of,  &c.  then  next  follow* 

ing,^  and  other  wrongs  to  the  said  M.  D.  then  and  there  did 

to  the  great  damage  of  the  said  M.  D.  and  against  the  peace 

of  our  said  Iqrd  the  king,  his  crown  and  dignity.  [Second 

count  for  a  common  assault  as  ante  821 .] 

Hke  wid        f  "^^  same  as  above  unto  the  astetisi,  and  then  proceed  as  foU 

t>btaimng   ^<^w^  •]  And  until  he  the  said  M.  D.had  paid  to  him  the  said 

fivegui-     A.  B.  the  sum  of  five  pounds  and  five  shillings  of  the  monies 

neas  for     ^f  ^^  gj^jj  jf  ^  £)^  fo,.  ^jg  enlargement  and  other  wrongs,  &c. 

inff.  ^)  f  ^^^  same  as  above  unto  the  asterisk^  and  then  proceed  as  foU 
For  the  hws :]  And  until  he  the  said  M.  D.  in  order  to  obtain  his 
like,  and  release  and  discharge  from  the  said  imprisonment  was  forced 
a'n^e^for  *"^  obHge^  by  the  said  A.  B.  to  sign  and  give,  and  did  sign 
discharg.  ^^id  give  to  the  said*  A.  B.  a  note  under  the  hand  of  the  said 
ing.  (A)  M.  D.  whereby  he  the  said  M.  D.  promised  to  pay  to  the  ssud 
*836      A.  B.  the  sum  of  one  hundred  pounds,  and  other  wrongs,  &c. 

comnand  ^^*  ^^^  ^*  ^'  **^  ^'^  ^^'  ^^^^^  ^as  heretofore  employ- 
er^xTd^ef  ^^  ^'^  ^^  ^^'sX,  Indies,  in  the  service  of  the  united  company 
of  one  of  of  merchants  of  England  trading  to  the  East  Indies,  com- 
the  East     monly  called  the  ^  East  India  Company,'^  in  a  military  capa- 

viMes  for"  ^^^'  ^^^  ''^  ^^  **?»  **  commander  in  chief  of  the  said  com- 
an  assault  pany's  forces  at  uie  fortres«ii>f  Allahabad,  in  the  province 
and  im-  of  Allahabad,  in  the  East  Indies,  and  that  the  ssud  R.  B. 
prisoning  during  the  time  that  he  was  so  employed,  to  wit,  on,  &c.  was 
cutor"^^  guilty  of  an  offence  against  one  T.  6.  one  of  his  majesty's 
there  for  subjects,  beyond  the  seas  in  the  East  Indies  aforesaid,  to  wit, 
ten  wimin  his  jurisdiction,  that  is  to  say,  at,  &c.  aforesaid,  for 

months.     ^^^  j^^  ^^  g^^j  j^^  q^  ^^^  ^^^  there  with  force  and  arms,  to 

wit,  with  swords,  staves  and  sticks,  in  and  upon  the  said  S. 
D.  in  the  peace  of  God  and  our  said  lord  the  king  then  and 
there  being,  did  make  an  assault,  and  him  the  said  T.  D. 
did  beat,  wound  and  ill  treat,  so  that  his  life  was  greatly  de- 
spaired of,  and  him  the  said  T.  D.  then  and  there  with  force 
and  arms,  unlawfully,  i^uriously,  oppressively  and  against 
the  will  of  him  the  ssud  T.  D.  and  against  the  laws  ot  that 
part  of  Great  Britain  called  England,  without  any  legal  war- 
rant  pr  authority,  and  without  any  reasonable  or  probable 
cause  whatsoever,  did  imprison  and  detain  in  prison  for  a 
long  space  of  time,  to  wit,  for  the  space  often  months  then 

(s)  See  similar  precedents,  Cro.     C.  C.  63.  Starkie  385. 
C.  C.  62.  Starkie,  385.  (t)   See  a  similar   precedent,  4 

(A)  See  Similar  precedents»  Cro.     Wentw.  60. 
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next  following,  that  is  to  say,  at  Westminster,  in  the  county 
of  Middlesex,  and  other  wrongs,  &c.     And  the  jurors,  &c.  Second 
do  further  present,  that  the  said  Sir  R.  B.  was  heretofore  in  fjj^^'jjjj^r 
the  East  Indies  in  the  service  of  the  united  company  of  mer-  fo^ce  at 
chants  of  England  trading  to  the   East  Indies,  commonly  two 
called  the  *'  East  India  Company,"  in  a  militaiy  capacity,  P*««c8. 
that  is  to  say,  as  commander  in  chief  of  the  said  company's 
forces  at  the  fortress  of  Allahabad,  in  the  province  ot  Alla- 
habad in  the  East  Indies,  and  that  the  said  Sir  R.  B.  during 
the  time  that  he  was  so  employed,  to  wit,  on,  8^c.  was  guilty 
of  an  offence  against  the  said  T.  D.  one  of  his  majesty^s  sub- 
jects beyond  ihe  seas,  in  the  East  Indies  aforesaid,  to  wit 
within  his  jurisdiction,  that  is  to  say,  at  AUahaba^,  afore- 
said, and  also  at  Moughier  in  the  province   of  Bahaar, 
in  the  East  Indies,  and  at  Calcutta  in  the  East  Indies,  for 
that  he  the  said  Sir  R.  B.  then  and  there,  that  is  to  say, 
at  Allahabad   aforesaid,  with  force  and  arms,  to  wit,  with 
swords,  staves  and  sticks,  in  and  upon  the  said  T.  D«  in 
the  peace  of  God  and  of  our  said  lord  the  king  then  and 
there  being,  did  make  an  assault,  and  him  the  said  T.  D. 
did*  then  and  there  beat,  wound  and  ill  treat,  so  that  his  life    [*837] 
was  greatly  despaired  of,  and  him  the  said  T.  D.  then  and 
there,  with  force  and  arms,  wrongfully,  unlawfully,  injurious- 
ly and  oppressively,  against  the  will  of  the  said  T.  D.  and 
against  the  laws  ot  that  part  of  Great  Britain  called  England, 
without  any  legal  warrant  or  authority,  and  without  any  rea- 
sonable or  probable  cause  whatsoever,  did'  imprison  and  de- 
tain in  prison  for  a  long  time,  to  wit,  for  the  space  of  ten 
months  then  next  following,  that  is  to  say,  for  a  part  of  the 
time  aforesaid,  to  wit,  for  the  space  of  one  month  at  Allaha- 
bad aforesaid,  for  other  part  of  the  time  aforessdd,  to  wit,  for 
the  space  of  six  months  at  Moughier  aforesaid,  and  for  the 
residue  of  the  time  aforesaid,  at  Calcutta  aforesaid,  to  wit,  at 
W.  in  the  coun^  of  M.  and  other  wrongs,  &c.  &c.     And  the  Third 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre-  count, 
sent,  that  the  said  Sir  R.  B.  was  heretofore  employed  in  the 
East  Indies  in  the  service  of  the  united  company  of  Mer- 
chants of  England,  trading  to  the  East  Indies,  commonly 
called  the  *^  East  India  Company,"  in  a  military  capacity, 
that  is  to  say,  as  colonel  and  commander  of  the  third  brigade 
of  the  said  company's  military  on  the  Bengal  establishment 
at  Allahabad  aforesaid,  and  that  the  said  Sir  R.  B.  during 
the  time  that  he  was  so  employed,  to  wit,  on,  &c.  was  guilty 
of  an  offence,  &c.     [T7ie  same  as  the  first  count  to  the  end. 
Fourth  count  same  as  the  second^  except  as  to  the  stating  the 
military  capacity  of  the  defendant^  which  must  be  stated  as  in 
the  third  count,']     And  the  jurors,  &c.  do  further  present,  that  ^ifCti 
the  said  Sir  R.  B.  heretofore,  to  wit,  at  the  time  of  commit-  county. 
Crim,  Law.  vol.  hi.  l  1 
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ting  the  grievances  hereinafter  mentioned,  in  the  East  Indies, 
claimed  power  and  authority  from  the  united  company  of 
Merchants  of  £.  trading  to  the  East  I.  commonly  called  the 
^^  East  India  Company,"  that  is  to  say,  as  commander  in  chief 
of  the  said  company's  forces,  at  the  fortress  of  Allahabad  in 
the  province  of  Allahabad  in  the  East  Indies,  and  that  the 
said  Sir  R.  B.  during  the  time  that  he  so  claimed  such  pow« 
er  and  authority,  to  wit,  on,  &c*  Was  guilty  of  an  onence 
against  the  saidT.  D.  &c.  [as  in  the  Jirat  count  to  the  end. 
The  sixths  seventh  and  eighth  counts^  same  as  the  second^  third^ 
and  fourth  respectively ^  with  the  same  variations  respectively 
Kinth  between  them  as  between  thejirst  andffthJ^  And  the  jurora^ 
count.  &c.  present,  that  the  said  Sir  R.  B.  heretofore,  that  is  to  say, 
at  the  time  of  the  committing  the  grievances  hereinafter  men- 
tioned in  the  £.  I.  claimed  power  and  authority  from  certain 
of  his  majesty's  subjects  uien  residing  in  I.  that  is  to  say, 
.  from  H.  £.  esq.  then  president  of  F.  W.  in  B.  in  the  £.  I.' 
one  of  the  principal  settlements  in  the  £.  I.  of  the  said  united 
companv  of  merchants  of  £.  trading  to  the  £.  I.  commonly 
[*838]  called  the  E.  I.  company,  R.  S.  esquire,*  then  one  of  the  said 
company's  council  at  F.  W.  in  B.  aforesaid,  C.  F.  esquire^ 
then  one  of  the  said  company's  council  at  F.  W.  in  B.  afore* 
said,  J.  A.  esquire,  then  one  of,  &c.  R.  B.  esquire,  then  one 
of,  &c.  A.  J.  esquire,  then  one  of,  &c.  C«  R.  esquire,  then  one 
of,  &c.  W.  A.  esquire,  then  one  of,  &c.  T.  K.  esquire,  then 
one  of,  &c.  that  is  to  say,  as  commander  in  chief  of  the  said 
company's  forces  at  the  fortress  of  A.  in  the  province  of  A. 
in  the  £.  I.  and  that  the  said  Sir.  R.  B.  during  the  time  that 
he  claimed  such  power  and  authority  as  last  aforesaid,  to  wit, 
on,  &c.  [as  injirst  count.  The  tenth^  eleventh  and  last  counts^ 
the  same  as  second^  third  and  fourth  respectively^  with  the  said 
variations  respectively  between  them^  as  between  the  first  and 


ninth.} 

for  anas-  "Nlliat  W.  L.  late  of,  &c.  being  a  person  of  a  wicked  and 
aaul^  false  malicious  mind,  and  of  an  unruly  and  turbulent  temper  and 
1^^^^  disposition,  and  having  no  regaro  for  the  laws  of  this  realm^ 
demand-  but  unlawfully  and  wickedly  conceiving  great  hatred,  malice 
ingof  the  and  ill  will  against  one  T.  S.  an  honest  and  peaceable  subject 
^r^ltiber  ^^  ^^^  ^^^  Iot6.  the  king,  and  devising,  contriving,  and  in- 
to sign  a  tending  to  irritate  and  provoke  the  said  T.  S*  to  fight  a  duel 
note  for  with  him  the  said  W.  L.  and  thereby  to  cause  him  the  said 
Myment  i[.  S.  to  break  and  disturb  the  peace  of  our  said  lord  tiie 
or'to  figfat  ^^°S)  ^^>  ^^'  ^^  force  and  arms,  at,  &c.  aforesaid,  in  and 
adueL  {k)  Upon  him  the  said  T.  S.  in  the  peace  of  God  and  our  said 
First  lord  the  king  then  and  there  being,  did  unlawfully,  violently* 
an^m^.   and  maliciously  make  an  assault,  and  him  the  said  T.  S.  then 

sonment,     ' 

and  de-  (A?)  Sec  aimilar  precedents  Cro.  C.  A,  13. 
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and  there,  against  his  will,  and  without  his  consent,  and  also  niaadifig 
widiout  any  legal  warrant  or  authority,  and  without  any  rea-  ^cutJJ'^ 
sonable  or  probable  cause  whatsoever,  and  contrary  to  the  sign  a 
hws  of  this  realm,  did  imprison  him,  and  detain  in  prison  for  note,  or  to 
along  space  of  time,  to  wit,  for  the  space  of  two  hours  then  %^^  *  ^'*" 
next  following ;  and  that  the  said  W.  L.  then  and  there,  in  a  ^u-eaten- 
direatening,  challenging,  and  provocating  manner  did  de-  ingto 
maud  and  insist  that  he  the  said  T.  S.  should  sign  a  certain  shoot  hinw 
note  for  the  payment  of  money,  or  that  he  should  fight  a  duel 
with  him  the  said  W.  L.  and  that  the  said  T.  S.  having  then 
and  there  refused  to  sign  the  said  note,  or  to  fight  with  him  the 
said  W.  L.  he  the  said  W.  L.  did  then  and  there  immediately^ 
with  a  threatening  and  menacing  gesture,  point  and  present  a 
certain  pistol  loaded  with  gunpowder  and  leaden  bullets,  at 
him  the  said  T.  S.  and  declare  that  he  would  fire  the  said  pis- 
tol at  him  the  said  T.  S.  if  he  the  said  T.  S.  would  not  take  a 
certain  other  pistol  loaded  as  aforesaid,  (meaning  for  the  pur- 
pose of  fighting  a  duel  with  him  the  said  W.  L.)  jtnd  that  his 
the  said  T.  S.^s  not  taking  the  said  other  pistol  should  not  pre- 
vent him  the  said  W.  L.  from  firing  at  him  the  said  T.  S.  to  the 
grreat*  damage,  danger,  terror  and  afirightment  of  the  said    [*8^9] 
T.  S.  in  contempt,  &c.  in  violation  of  the  public  peace,  good 
order  and  tranquility  of  this  kingdom,  to  the  evil  and  pemi<» 
cious  example,  &c.  and  against  the  peace,  &c.  And  the  jurors^  Second 
&c.  do  further  present,  that  the  said  W.  Is.  afterwards,  to  count  for 
wit,  on  the  said,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  ^S^V^* 
in  and  upon  him  the  said  T.  S.  in  the  peace  of  God  and  our  ^^  prose- 
said  lord  the  king,  then  and  there  being,  did  unlawfully  and  cutor  and 
violently  make  an  assault,  and  that  he  the  said  W.  L.  did  threaten- 
then  and  there  unlawfully,  wickedly  and  maliciously  point  gho^hlm 
and  present  a  certain  pistol,  loaded  with  gunpowder  and 
leaden  bullets,  at  him  the  said  T.  S.  and  did  then  and  there 
threaten  that  he  the  said  W.  L.  would  shoot  him  the  said  T,   • 
S.  widi  the  said  pistol  so  loaded  as  last  aforesaid,  and  other 
wrongs  to  the  said  T.  S.  then  and  there  did  to  the  great 
damage,  &c.  in  contempt,  &c.  to  the  evil  example,  &c.  and 
against  the  peace,  &c.     And  the  jurors,  &c.  do  further  pre*  Tliird 
sent,  that  the  said  W.  L.  being  such  person  as  aforessdd,  count  for  a 
afterwards,  to  wit,  on  the  said,  &c.  wiui  force  and  arms,  at,  challenge. 
ScG.'i  aforesaid,  did    unlawfully,  wickedly  and  maliciously 
challenge,  and  endeavour  to  provoke  him  the  said  T.  S.  to 
fight  a  duel  with  him  the  said  W.  L.  in  contempt,  &c.  in  vio- 
lation of  the  public  peace,  good  order,  and  tranquility  of 
this  kingdom,  to  the  evil  example,   &c.   and  against  the  Fourth 
peace,  &c.    And  the  jurors,  &c.  do  further  present,  that  count  fbr 
the  ^said  W.  L.  afterwards  to  wit,  on  the  said,  &c.  with  £^"?^ 
force  9nd  arms,  at,  &c.   aforesaid,  in  and  upon  the  said  priaoa- 
T.  S.  in  the  peace  of  God  and  our  said  lord  the  king  then  m€ttL 
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and  there  being,  did  unlawfully  and  violently  make  an  assault^ 
and  him  the  said  T.  S.  then  and  there,  against  the  will,  and 
without  the  consent  of  him  the  said  T.  S.  and  without  any 
legal  warrant  or  authority,  and  also  without  any  reasonable 
or  probable  cause  whatsoever,  and  contrary  to  the  laws  of 
this  realm,  unlawfully  did  imprison,  and  detain  in  prison  for 
a  long  time,  to  wit,  for  the  space  of  two  hours  then  next  fol- 
lowing, and  other  wrongs,  &c.  [Fifth  count  for  a  common  as^ 
sault^  as  ante  821.] 
For  as-  Devonshire,  to  wit.    That  J.  A.  late  of,  &c.  H.  H.  and  J. 

saultinjp,  jj.  late  of,  &c.  yeoman,  on,  8cc.  with  force  and  arms,  at,  &c. 
wSi^oaf  aforesaid,  the  dwelling  house  of  one  J.  H.  there  situate  and 
oflife^seiz-  being,  in  a  riotous  manner,  unlawfully  and  iiuuriously  broke 
ing  and  and  entered,  and  in  the  said  dwelling  house  tor  a  long  dme^ 
^^  dflJrl  ^  ^^  ^^^  space  of  one  hour  then  next  following,  unlaw- 
dungeon  ^^^^Y^  ^^^  against  the  will  of  the  said  J.  H.  stayed  and  con- 
in  Exeter  tinned,  and  during  all  the  said  Ume  made  a  great  noise  and 
Castle,  disturbance  therein,  and  greatly  terrified  and  frightened  the 
Shim^"  said  J.  H.  and  S.  the  wife  of  the  said  J.  H.  and  then  and 
imprison-  being  in  the  said  dwelling  house,  and  in  and  upon*  the  said 
ed  there.    J.  H.  then  and  there  being  in  the  peace  of  God  and  of  our 

^^QATk]  ®**^  ^^^^  ^^  ^^^  ^^^S'f  ^^  ^^^  same  dwelling  house,  with 
^'^J  forc^  and  arms,  to  wit,  with  guns,  swor4s  and  pistols,  bayo- 
nets, and  other  dangerous  and  offensive  weapons,  did  make 
an  assault,  and  lym  the  said  J.  H.  did  then  and  there  beat, 
bruise,  kick  and  wound,  and  evilly  treat,  so  that  his  life  was 
greatly  despaired  of,  and  him  the  said  J.  H.  with  loss  of  life, 
member,  and  other  bodily  harm,  did  then  and  there  vehe- 
mently direaten  and  menace,  and  did  then  and  there  unlaw- 
fuUv,  injuriously  and  against  the  will  of  the  said  J.  H.  and 
without  any  legal  warrant  or  authority  in  that  behalf,  seize, 
take  and  drag,  and  forciby  carry  the  said  J.  H.  from  and  out 
.  of  his  dwellinfi^  house  in  the  parish  aforesaid,  in  the  county 
aforesaid,  and  him  the  said  J.  H.  to  a  certain  place  called  the 
castle  of  £•  in  the  county  aforesaid,  and  him  the  said  J.  H. 
to  the  castle  of  E.  aforesaid,  in  a  certain  dark  and  loathsome 
place  and  dungeon  there  did  unlawfully  andjnjuriously  put, 
cast,  throw  and  imprison,  and  kept  and  detained  him  so  im- 
prisoned for  1  long  space  of  time,  to  wit,  for  the  space  of 
twenty-four  hours  next  following,  and  other  injuries  to  the 
said  J.  H.  then  and  there  did,  to  the  damage  of  the  said  J. 
H.  and  against  the  peace,  &c.  [Second  count  for  assault  and 
imprisonment  as  ante  835.  Third  count  for  a  common  assault^ 
isfc.  as  ante  821.] 


?' 


(0     See    flimilar  precedents    6     gainst  Stubbs,  29  Geo.  m.  from  Kr. 
Wentw.  392.  J.  Ashurst's  paper  books,  21.  vol.  1. 

(m)  This  was  the  indictment  a- 
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That  T.  S.  late  of,  &c.  yeoman,  on,  &c.  at,  &c.  within  the  Indict- 
palace  of  our  lord  the  now  king,  at  W.  aforesaid,  in  the  said  ^^^'^ 
county  of  M.  (our  said  lord  the  king  then  being  actually  re-  g^ult  and 
sident,  and  abiding  in  his  royal  person  in  his  said  palace)  Mae  im- 
with  force  and  arms,  to  wit,  with  swords,  clubs  and  other  of-  prison- 
fensive  weapons,  in  and  upon  one  E.  P.  esquire,  then  and  [jj^ie^a-"' 
there  being  in  the  peace  oi  God,  and  of  our  said  lord  the  ]ace.  (m) 
king,  made  an  assault,  and  then  and  there  beat,  wounded  and 
ill  treated  him,  so  that  his  life  was  greatly  •despaired  of,  and 
and  then  and  there  imprisoned  him,  and  kept  and  detained 
him  in  prison  for  a  long  space  of  time,  to  wit,  for  the  space 
of  twenty-four  hours,  and  then  and  there  did  other  wrongs 
to  the  said  £.  P.  to  the  great  damage  of  the  said  £.  P.  to 
the  great  annoyance  and  disturbance  of  our  said  lord  the 
king,  in  manifest  contempt,  &c.  to  the  evil  and  pernicious 
example,  &c.  and  against  the  peace,  &c.    And  the  jurors,  Second 
&c.  ao  further  present,  that  the  said  T.  S.  afterwards,  to  oo«"^t* 
wit,     on    the     said,  &c.     at,    &c.    aforesaid,   within    the  * 
palace    of  our  said  lord    the   now  king,   at  W.  aforesaid^ 
with  force  and  arms,   to  wit,  with  swords    and   other  of- 
fensive  weapons,   made  another  assault  upon  the  said    £• 
P.  then  and  there  being  in  the  peace  of  God  and  of  our 
^d  lord  the  king,  and  then  and  there  again  beat,  wounded, 
and*  ill  treated  him,  so  that  his  life  was  greatly  despaired  of,    [*841] 
and  then  and  there  imprisoned  him,  and  kept  and  detained 
him  in  prison  for  a  long  space  of  time,  to  wit,  for  the  space  of 
twentv^  hours,  and  then  and  there  did  other  wrongs  to  the. 
said  £.  P.  to  the  great  annoyance,  &c.  [as  before.]    And  the  Third 
jurors,  &c.  that  the  said  T.  S.  afterwards,  to  wit,  on  the  said,  counC 
&c.  at,  &c.  aforesaid,  within  the  limits  of  the  palace  of  our 
said  lord  the  now  king,  at  W.  aforesaid,  in  the  said  countv* 
of  M .  with  force  and  arms,  to  wit,  with  swords  and  other  of- 
fensive weapons,  made  another  assault  upon  the  said  £.  P. 
then  and  there  being  in  the  peace  of  God  and  of  our  said 
lord  the  king,  and  then  and  uiere  again  beat  and  wounded 
and  ill  treated  him,  so  that  his  life  was  greatly  despaired  of, 
and  then  an4  there  imprisoned  him,  and  kept  and  detained 
him  in  prison  for  a  long  space  of  time,  to  wit,  for  the  space  of 
twenty  hours,  to  the  great  annoyance^  &q.  [as  iefore.J 
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INDICTMENTS  FOR  THREATS— AT  COMMON 

LAW. 

For  ex-         That  W.  W.  late  of,  &c.  being  a  person  of  an  evil  and  dis- 
^^ev       honest  mind,  and  mckedly  and  maliciously  intending  and 
underpre-  contriving  by  wicked,  unlawful  and  unjust  means  to  obtun 
tence  of     the  monies  of  divers  true  and  honest  subjects  of  our  said  lord 
P*"*****^*-   the  king,  for  the  maintenance  and  support  of  his  evil  course 
Smatu^  of  livmg,  and  wickedly,  unjusdy*  and  unlawfully  contriving 
crime  (n)  and  intending  to  extort  and  procure  a  large  sum  of  money 
£842*]  from  one  S.  M.  on,  &c.  with  force  and  arms,  at,  &c.  afore- 
said, unlawfully  and  unjustly,  and  with  a  most  wicked  de- 
sign and  intent  to  extort,  acquire  and  obtain  money  from  the 
said  S.  M.  did  falselv  and  wickedly  charge  and  accuse  one  J. 
M.  the  son  of  him  tne  said  S.  M.  then  and  there  being  a 
good,  true,  fiedthful  and  honest  subject  of  our  asud  lord  the 
king,  with  the  most  horrid  and  detestable  crime  of  attempt- 
ing to  commit  sodomy  on  him  the  said  W*  W.  and  did  then 
and  there  unlawfully  and  wickedly  menace  and  threaten  the 
^d  S.  M.  that  he  the  said  W.  W .  would  prosecute  die  said 
J.  M.  for  such  pretended  offence,  unless  ne  the  said  S.  M. 
would  then  and  there  give  and  deliver  his  promissory  note  in 
writing  to  him  the  sidd  W.  W.  for  the  p^ment  of  210/.  for 
his  forbearance  to  prosecute  die  said  J.  M.  for  the  said  sup- 
loosed  offence.    And  the  jurors,  ike.  do  further  say,  that  u- 
terwards,  to  wit,  on  ihe  said,  &c.  at.  Sec.  aforesaid,  in  prose- 


(n)  From  Mr.  J.  ABhurtf  a  paper 
books  19yol.  34.  U  the  note  givea 
in  this  case  was  written  on  the  pa- 
^er,  &c  of  the  party  injuredt  and 
was  ffiyen  immediatelyt  there  can  be 
mo  tM>ubt  that  the  crime  amounted 
to  robbery.  See  ante  post  as  to 
promissory  notes,  &c.  bein?  subjects 
of  larceny.  And  eten  if  time  inter- 
vened, so  that  the  prosecutor  was 
not  under  the  influence  of  fear» 
there  is  no  doubt  the  attempt  would 
be  indictable  as  a  misdemeanour  at 
common  law.  But  to  make  the  at- 
tempt indictable  as  to  constitute  the 
offence  robbery,  the  threat  must  be 
of  such  a  nature  as  to  overawe  a 
firm  and  prudent  man.  Of  this  kind 
is  clearly  the  threat  laid  in  the  above 
precedent,  as  will  be  seen  by  analo- 
gy to  the  cases  of  robbery.  But  to 
tiireaten  to  institute  a  prosecution 
to  recover  penalties  under  a  penal 


statute  is  not  of  this  deacription« 
and  no  indictment  will  lie  at  com- 
mon law,  though  it  might  under  IS 
Eliz.  for  regulating  common  in- 
formers, 6Eittt,  136.  The  case  in 
which  the  next  indictment  arose  is 
very  distinguishable  from  this— - 
tiiere  was  an  actual  duress  sufficient 
to  have  avoided  a  bond ;  and  though 
in  order  to  make  such  threats  m- 
dictable  there  must  be  either  actual 
force,  or  such  a  threat  as  common 
firmness  is  not  capable  of  resisting; 
both  need  not  concur,  id.  ibid.  Al- 
most sll  cases  of  this  kind  which  do 
not  amount  to  actual  robbery,  are 
now  severely  punished  by  statutes. 
See  ante  807.  Assaults  with  intent 
to  rob,  and  post  843  as  to  threaten- 
ing letters.  When  no  indictment  lies 
for  threatening  words  and  other 
threats,  2  Lord  Raym.  SS7,  1  Sess. 
C.  313.  4Bla.  C.1M)t. 


THREATS.      AT  COMMON  LAW.  2/3 

cution  of  his  said  malicious  and  wicked  intent,  and  by  means 
of  his  said  wicked  menaces  and  threats,  he  the  said  W.  W. 
did  then  and  there  extort,  obtain,  and  procure  from  the  said 
S.  M.  a  certain  note  in  writing,  subscribed  with  his  own 
hand,  whereby  the  said  S.  M.  did  promise  to  pay  to  the  said 
W.  W.  the  sum  of  210/.  in  the  proportions  following,  that  is 
to  say,  the  sum  of  105/.  part  thereof  on  the  fifth  of  April  next 
after  the  making  of  the  said  note,  and  the  remaining  105/.  at 
Martinmas  then  following.  Whereas  in  truth  and  in  fact,  he 
the  said  J.  M.  the  son  of  the  said  S.  M.  never  was  guilty  of 
the  said  pretended  offence,  or  any  other  offence  of  the  like  na* 
tdre,  to  tne  great  damage  of  the  said  S.  M.  to  the  evil  exam- 
ple, Sec.  and  against  the  peace,  &c. 

That  M.  W.,  J.  S.  and  W.  J.  unlawfully  and  fraudulently  l^or  ob- 
contriving  and  intending  to  cheat  and  defraud  one  P.  S.  of  Gaining 
his  money,  on,  &c.  having  the  same  P.  S.  in  their  custody  JJreaten^ 
imprisoned  and  detained  by  Ae  color  and  pretence  of  a  cer-  ingtohiy^ 
tain  warrant  by  the  said  M.  J.  and  W.  J.  then  and  there  de-  the  par^ 
puted  by  R.  L.  sheriff,  assigned  to  keep  the  peace  in  the  "^P"?*"^!; 
county  of  M.  against  the  same  P.  S.  unlawfully  and  unjustly  foriedfor 
Uud  such  and  so  great  threats  upon  him  concerning  the  pro-  perjury. 
curing  him  to  be  committed  to  the  gaol  of  the  queen  at  New-  M 
gate,  and  to  be  imprisoned  in  the  same,  and  to  stand  in  and 
on  a  pillory  for  penury,  mentioned  in  the  warrant,  unless  he 
the  said  P.  S.  should  pay  to  M.  W.  the  sum  of  twenty  shil- 
lings, and  should  give  his  writing  for  the  payment  of  the  sum 
of  fifty  shillings,  to  the  said  M.  W.  within  fourteen  days  then 
next*  following,  and  also  should  give  a  ceneral  release  to  the    r*o43i 
same  M.  W.  so  that  the  same  P.  S.  by  Uie  threats  aforesaid,    '-        ^ 
laid  upon  him  as  aforesaid,  and  for  the  obtaining  of  his  liber- 
ty then  and  diere  was  forced  and  obliged  to,  and  then  and 
tnere  did  give  and  pay  to  the  said  M.  W.  the  sum  of  twenty 
shillings  of  li^wful  money.  Sec.  and  did  then  and  there  sign  his 
certain  writing  for  the  payment  of  the  sum  of  fifty  shillings 
to  the  same  M«  W.  within  fourteen  days  then  nextfollowing, 
and  did  tiien  and  there  deliver  tiie  same  to  the  sadd  M.  W. 
and  did  also  then  and  there  deliver  a  certain  writing  of  gene- 
ral release  of  him  the  said  P.  S.  to  the  said  M.  W.  and  other 
wrongs  to  the  ssdd  P.  S.  then  and  there  did,  to  the  great  da- 
mage of  tiie  said  P.  S.  in  contempt,  &c.  to  the  evil  example, 
&c.  and  against  the  peace,  &c. 


(9)   ThiB   was    the    indictment     trsnilaited  ftom  6  East,  133,  in  notes. 
i^Binst    Woodward     and   otiiers,     8ee  note  to  the  last  precedent. 
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INDICTMENT  FOR  THREATENING  LETTERS. 

FELONY  ON  STATUTES. 


^"  ^99^^'      Th^^  A.  B.  late  of,  &c.  on,  &c.  at,  &c.  knowingly,  unlaw* 
for  send-     ^^7?  wickedly*  and  feloniously,  did  send  a  certain  letter  in 

inga  ^ 

threaten-  ' 

ing  letter 
with  a  fie 
titious 
name  sub< 
flcribed 
thereto, 
demand- 
ing, &c. 

(P) 
[*844] 


N 


(p)  See  other  precedents,  Cro.  C. 
C.  84.  Starkie565.  See  a  precedent 
under  this  act  for  forcibly  rescuing 
'  a  person  from  a  constable  charged 
with  this  offence  ante  200.  The  of- 
fence is  founded  on  9  Geo.  I.  c.  22. 
usually  called  the  Black  Act,  which 
provides  that  if  any  person  shall 
knowingly  send  any  letter  without 
any  name  subscribed  thereto,  or 
signed  with  a  fictitious  name,  de- 
manding money,  venison,  or  other 
valuable  thing,  or  shall  forcibly  res- 
cue any  person  in  custody  of  any  of- 
ficer or  other  person,  K>r  this  or 
other  offence  prohibited  in  the  act, 
or  shall  by  gift  or  promise  of  money 
,  or  other  reward,  procure  any  of  his 
majesty's  subjects  to  join  him  in  such 
unfawnil  act,  he  shall  be  guilty  of 
felony  without  benefit  of  clergy. 
This  provision  was  extended  by  27 
Geo.  II.  c.  15.  which  enacts,  that  if 
any  person  shall  knowingly  send  any 
letter  without  any  name  subscribed 
thereto,  or  signed  with  a  fictitious 
name  or  names,  letter  or  letters, 
threatening  to  kUl  or  murder  any  of 
the  king^s  subjects,  or  to  bum  their 
houses,  out  houses,  bams,  stacks  of 
com  and  g^n,  hay  or  straw,  though 
no  money  or  venison  nor  other  val- 
uable thing  shall  be  demanded  in  or 
by  such  letter  or  letters,  or  shall 
forcibly  rescue  any  person  being 
lawfully  in  custody  of  any  officer  or 
other  person  for  such  offence,  shall 
be  guilty  of  a  capita]  felony.  It  will 
be  observed  that  these  provisions 
differ  in  this  respect,  that  under  the 
former  something  valuable  must  be 
demanded  in  the  letter,  and  under 
the  latter  a  threat  only  is  requisite. 
Both  acts  refer  only  to  "  sending','* 
and  take  no  notice  either  of  -writing 
or  delivering  the  letter.  It  haa»  there- 
fore, been  holden,  that  if  a  wife 
write  a  threatening  letter  and  her 
husband  deliver  it,  but  there  be  no 
evidence  that  she  gfave  it  to  him,  he 
cannot  be  guilty  in  carrying  or  she 


in  writing,  under  these  statutes; 
though  the  jury  ard  at  liberty  to  in- 
fer the  fact  of  her  sending  from  the 
evidence  before  them,  in  which  case 
she  might  be  found  guilty,  though 
her  husband  must  be  acquitted.  1 
Leach  444.  Whetlier  a  person  drop- 
ping an  anonymous  letter  in  a  place 
where  it  will  be  found  by  the  person 
to  whom  it  is  addressed  is  guilty  of 
sending,  seems  still  uncertain.  2 
East  P.  C.  1.  123.  Under  the  Black 
Act,  a  letter  signed  with  initials  on- 
ly, is  a  letter  without  a  name  with- 
in its  meaning.  1  Leach  749.  A  bamk 
note  comes  within  the  expression 
"  valuable  thing,"  though  it  could 
not  have  been  so  denominated  when 
the  act  was  passed,  but  was  made  so 
by  a  subsequent  provision,  id.  ibid. 
And  a  letter  threatening  to  impute 
the  crime  of  murder  to  a  man,  un- 
less he  disposes  of  property  in  a 
certain  way,  is  a  sufficient  demand 
to  support  the  proceedings,  id.  ibid. 
As  to  what  under  the  27  Geo.  II.  c. 
15.  will  amount  to  a  threat  to  kill,  or 
bum  houses,  &c.  it-has  been  ruled» 
that  a  letter  accusing  the  prosecutor 
of  tlie  murder  of  one  of  tne  defend- 
ant's friends  and,  and  threatening 
to  revengfe  his  death,  is  sufficient 
evidence  to  be  left  to  the  jury  to 
determine  whether  a  threat  to  mur- 
der was  implied,  1  Leach,  142.  But 
a  letter  threatening  to  set  fire  to  the 
mill  of  the  party  to  whom  it  is  ad- 
dressed^  ana  to  do  him  all  possible 
mischief  in  his  farms,  when  he  is 
not  the  proprietor  of  any  mill,  will 
not  be  within  the  statute,  for  the 
general  denunciation  of  mischief 
will  not  suffice,  2  East.  P.  C.  1115. 
And  under  both  these  acts,  it  has 
been  holden  that  although  no  name 
be  subscribed  to  a  threatening  letter, 
if  the  writer  makes  himself  known 
in  the  body  of  it,  or  his  hand  writ- 
ing is  known  to  the  prosecutor,  he 
cannot  be  indicted  under  these  sta- 
tutes, for  as  there  is  no  disguise. 


THREATENING  LETTERS,  &C. 
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irriting,  (y)  signed  with  a  fictitious  name,  that  is  to  say, 
with  the  name  of  P.  C*  [or  ^  without  any  name  subscribed 
thereto^'*  (r)  according  to  the  fact,]  directed  to  D.  H.,  J.  M. 
and  B.  T.,  by  the  names  and  descriptions  of  Messrs.  H.  M. 
and^  T.  London,  demanding  money,  {s)  and  which  s^d  let- 
ter is  of  the  tenor  following,  that  is  to  say,  {t) 

Manchester,  March  31,  1812. 

*'  JVI r.  H.  if  you  are  not  acquainted  of  your  partner  J. 
M.'s  transactions  in  M.  I  will  inform  you;  upwards  of  nine 
years  since  he  wanted  to  get  J.  M.  a  school-master  out  of  his 
house,  that  he  might  buUd  his  warehouse,  which  has  lately 
been  burnt,  but  could  not  remoVe  him  as  soon  as  he  wanted; 
die  following  plan  he  pursued ;  about  eleven  years  since  my 
brother  left  Ireland  and  came  to  England,  got  into  bad  com- 
pany, spent  all  his  money,  he  and  his  companions  took  bad 
ways  ;  my  brother  wanting  money  was  prevailed  on.  to  set  J. 
M.'s  house  on  fire,  which  he  did  for  the  reward  of  twenty 
guineas  ;  about  nine  years  since  my  brother  came  home  and 
soon  after  fell  ill,  he  aesired  we  would  send  for  our  priest  and 


[*845] 


though  included  in  the  words,  he  is 
not  within  their  spirit,  1  Leach,  445. 
in  notis,  3  East,  P.  C.  1116. 

The  Indictment  must  not  only  pur- 
sue the  words  of  the  statute,  but 
must  set  forth  the  letter  itself  on 
which  the  prosecution  is  founded, 

1  East  P.  C.  1122.  And  the  defend- 
ant's intent  must  be  correctly  stated, 

2  East  P.  C.  1124.  An  exact  copy 
of  the  instrument  must  be  set  forth 
in  words  and  figures  to  enable  the 
court  to  judg^  whether  it  comes 
within  the  meaning  of  the  legisla- 
ture, 2  East  P.  C.  975,  6.  1  Marsh 
522.  6  East,  418.  The  mode  in 
which  written  instruments  must  be 
set  forth,  will  be  found  discussed  in 
1  vol.  234,  5.  and  among  the  re- 
quisites of  indictments  for  libel  and 
foiTgery.  The  venue  under  9  Geo.  L 
€.  22.  s.  14.  may  be  laid  in  any  coun- 
ty in  England,  at  the  option  of  the 
party  indicting ;  but  the  27  Geo.  11. 
c.  13.  contains  no  such  provision. 
Under  this  act  the  venue  is  weU  laid 
in  the  county  where  the  letter  is  re- 
ceived by  the  prosecutor,  though  by 
the  hands  of  an  innocent  person,  or 
by  the  post,  1  Leach  143.  2  East  P. 
C.  1125.  And  it  should  seem,  by 
analogy  to  the  case  of  letters  to  pro- 

Crim.  Law,  vol. 


voke  chaUenges,  that  the  trial  might 
well  be  had  in  the  county  where  Uie 
letter  was  written  in  which  it  was 
sent,  thouffh  received  in  another,  2 
Campb.  50S. 

Evidence  of  prior  and  subsequent 
letters  between  the  prisoner  and  the 
party  threatened  may  be  received 
to  explain  the  intention  of  that  on 
which  the  indictment  is  framed,  2 
Leach  749.  Proof  that  the  defend- 
ant  delivered  the  letter  to  another^ 
by  whom  it  was  put  into  the  post- 
omce,  is  sufficient  evidence  to  g^to 
ajury  whoare  to  determine  whether 
he  was  acquainted  with  its  con- 
tents, 1  Leach  142. 

(9)  In  Cro.  C.  C.  84.  the  date  is 
stated  thus,  *<  bearing  date  the  said, 
&c." 

(r).  In  Cro.  C.  C.  84«  «  without 
any  name  subscribed  and  signed 
thereto.*' 

(«)  See  ante  843.  In  Cro.  C.  C. 
84.  are  here  inserted; « to  wit,  three 
pieces  of  gold  coin  of  this,  realm 
called  guineas." 

{t)  The  letter  must  be  set  forth 
ante  844.  n.  p.  In  Cro.  €.  C.  84. 
the  form  is  <f  and  which  sud  letter 
is  as  follows,  that  is  to  say,  &c.' 


•» 
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anothef  person  to  take  down  in  writing  his  confession ;  ho 
then  in  tne  presence  of  my  father,  myself,  and  brothers  con- 
fessed that  he  was  hired  to  set  the  place  on  iire,  the  day  be- 
fore he  tore  die  lock  off  the  school  door^  but  was  surprised 
when  he  came  in  the  night  to  find  the  door  fast,  but  ne  got 
an  iron  crow  apd  forced  the  door  open,  he  then  went  in,  pull- 
ed the  door  after  him,^nd  then  completed  his  infernal  work ; 
that  being  done,  the  next  thing  was  to  transport  my  brother 
to  Ireland,  accordingly  a  person  was  appointed,  he  went  with 
him  to  Liverpool,  and  then  saw  him  sail  for  Ireland  in  the 
packet ;  my  brother,  after  this  confession,  received  the  Eu- 
thari&t,  and  in  less  than  forty-eight  hours  died ;  this,  Sir,  is 
his  confession  on  oath,  and  after  his  death  we  have  sdl  bound 
ourselves  to  be  revenged,  and  have  sought  and  completed 
bur  revenge  as  you  now  find,  by  the  same  place,  in  a  heap  of 
rubbish ;  after  this  was  completed  I  went  back  to  Ireland  to 
acquaint  my  .father  and  brother  what  was  done ;  we  have 
again  a  s^ond  time  mutually  sworn  to  each  other,  never  to 
cease  until  you  have  made  J.  M.'s  loss  good  in  a  double  fold; 
if  vou  choose  to  do  this  immediately  we  will  forbear,  if  not^ 
evil  win  be  always  at  your  peace.  P.  C." 

[4'846]  Against"**  the  form  of  the  statute,  in  such  case  made  and  pro- 
vided^ and  against  the  peace  of  our  said  lord  the  king,  his 
crown  and  dignity.  [Second  count  describing  the  letter  as  de* 
mandtng  a  certain  valuable  things  that  is  to  say^  double  the 
toss  sustained  by  the  said  J,  M.  by  afire  in  the  same  letter  men'^ 
tioned  and  referred  to^  and  which  said  last  mentioned  letter  is 
of  the  tenor  following^  that  is  to  say^  &?c.  Third  county  double 
the  loss  by  the  same  ktter  pretended  to  have  been  sustain^ 
ed,  Sfc.J 


INDICTMENTS  FOR  THREATENING  LETTERS. 
MISDEMEANOUR  ON  STATUTE. 

For  a  mis-      That  A.  B.  late  of,  &c.  on,  &c-  at,  &c.  did  knowingly  send 

demea-      to  one  t.  W.  a  certain  letter,  with  the  name  of  him  the  said 

noiir,for  '' 

sending*  a  '      "    ■  ■    ' 

^reat             (ii)  See  other  precedents,  Starkiey  punishable  by  law  wiih  deaths  trail- 
inirto^""    ^®**  sportation,  piUory,  or  any  other  in* 
*  j^JzL  ^         Qfetice.  The  30  Geo.  II.  c.  24.  s.  famous  pumshhient,  with  a  ^cw  or 
tjj  f     1.  enacts  that  aH  persons  who  shall  intent  to  extort  or   gain    money, 
lonv  on  30  knowingly  send,  or 'deliver  any  let-  eoods,  wares,  or  merchandizes,  from 
Geo  n  c   *^  *'  writing,  with  or  without  a  Qie  person  or  persons  so  threaten- 
24  (u^        n^me  or  names  subscribed  thereto,  ed  to  be  accused,  shall  be  deemed 
'  w        or  signed  with  a  ficdtious  name  or  offenders  against  the  law  and  pub- 
names,  letter  or  letters,  threatening*  lie  peace,   and   the    court  before 
to  accuse  any  person  of  any  crime  \(rhom  such  "otfender  or  ofiend^rs 


i 


THREATENING  LETTERS,  &C. 


Mf 


A.  B.  subscribed^'  thereto,  dii:eeted  to  Mr.  J.  W.  threaten*  [*847] 
ingto  accuse  the  said  J.  W.  of  having  maliciously  hired  an4 
procured  a  man  wilfully  to  bum  the  dwelling  house  of  him 
the  said  A.  B.  being  a  crime  punishable  by  law  with  death, 
with  the  view  and  intent  to  extort  and  gain  money  from  the 
said  J.  W.  being  the  person  so  threatened  to  be  accused,  and 
which  sud  letter  is  oi  the  tenor  following,  that  is  to  say, 

Salford,  August  29,  1803. 

"  Sir, — ^The  purport  of  this  letter  is  to  inform  you,  that , 
last  Saturday  evening  I  was  informed  that  ydU  and  J.  M. 
hired  a  man  to  set  the  house  on  fire  where  I  lived  in  Church 
Street,  whicK was  done  by  your  and  J.  M/s  order;  now. 
Sir,  if  you  and  J.  M.  do  not  come  and  give  me  ample  satis* 
faction,  your  malicious  actions  shall  be  made  known  to  the 
whole  town.  A.  B." 

Against  the  form  of  the  statute,  &c.  and  against  the  peace, 
&c.  [Second  count  charged  the  defendant  with  sending  a  letter 
threatening  to  accuse  the  said  J.  W,  of  having  hired  a  man  to 


shall  be  tried,  shall,  m  case  he,  she, 
or  they,  be  convicted  of  any  of  the 
said  onences,  order  such  offender  or 
offenders  to  be  fined  and  imprison- 
ed, or  be  put  in  the  pillory  or  pub- 
licly whipped,  or  to  be  transported 
as  soon  as  they  conveniently  may 
be,  (accoiding'  to  the  la^s  made  for 
the  transportation  of  felons)  to  some 
of  his  majesty's  colonies,  &c.  for  the 
term  of  seven  years  as  the  court 
shall  think  fit  to  order.  The  statute 
does  not  repeal  the  clause  in  the 
Black  Act  respecting  threatening^ 
letters,  because  that  provision  ap- 
plies only  where  an  actual  demand 
is  made;  but  this  includes  letters 
which,  though  the  design  is  to  ex- 
tort money,  <£>  not,  in  words,  demand 
it  2  Leach,  767.  It  differs  also 
from  both  that  statute  and  27  Geo. 
II.  c.  15.  in  applying  to  letters  not 
only  anonymous  or  signed  with  fic- 
titious names,  but  **  with  or  -without  a 
lutme^*  and,  therefore,  it  may  include 
menacing  letters  authenticated  with 
the  writer's  sig^ture.  While  the 
former  provisions  specify  that  the 
writing  must  be  a  letter y  the  last  uses 
the  word  writing  in  general,  and'  as 
they  apply  to  sending  only,  this  ap- 
plies also  the  party  who  Icnowingiy 
delivers.  The  Black  Act  requires 
an  actual  demand;   the  27  Geo,  n. 


applies  to  general  accusations, 
where  there  is  no  desi|^  to  procure 
money  or  goods,  but  a  malicious  in- 
tent to  terrify ;  and  the  30  Geo.  n. 
takes  a  middle  course,  and  reaches 
those  cases  only  where  there  is  no 
actual  demand,  but  an  intent  '<to 
extort  or  gain  money,  goods,  wares, 
or  merchandize."  Indeed,  if  the  in- 
dictment be  framed  under  this  last 
act,  and  the  latter  appears  to  con- 
tain a  demand  which  brings  the  case 
within  9  Geo.  I.  the  prisoner  must  be 
acquitted,  2  Leach,  767.  in  notis.  A 
letter  sent  to  procure  the  re-delive- 
ry of  a  biU  has  beenholden  not  with- 
in the  words  of  the  statute,  2  East^ 
P.  C.  1118.  But  by  52  Geo.  OI.  c. 
64.  the  provision  is  extended  to  an 
attempt  to  extort  "any  bond,  bill 
of  exchange,  bank  note,  promissory 
note,  or  other  security,  for  the  pay- 
ment of  money,  or  any  warrant  of 
or  order  for  the  payment  of  money, 
or  delivery  or  transfer  of  g^ods  or 
other  valuable  thing." — ^The  indict- 
ment under  this  act  must  contain 
the  same  requisites  as  under  9  Geo. 
I.  and  27  Geo.  II.  the  letter  must  be 
set  forth,  and  the  intent  correctly 
stated.  The  same  rules  respecting 
the  venue  and  evidence  will  also 
apply. 
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For  send- 
ing^ a  let- 
'ter  charg- 
ing^ the 
prosecutor 
with  sodo- 
my to  ex- 
tort mo- 
ney, on  30 
Geo.  n.  c 
24.  (v)      , 


.  t*848] 


^etjlre  to  the  said  house  of  hint  the  scud  A.  B.  being  a  crime 
punishable  by  law  with  ptllory,"] 

That  C.  D.  &c.  &c.  being  a  wicked  and  evil  disposed  per- 
son, and  not  minding  to  gain  his  livelihood  by  honest  labour, 
but  going  about  and  contriving  to  defraud  the  subjects  of 
our  said  lord  the  king,  of  their  monies,  to  support  his  profli- 
gate way  of  life,  after  the  twenty-ninth  of  September,  1757, 
to  wit,  on,  &c.  with  force  and  arms,  at,  &c.  knowingly  and  un- 
lawfully did  send  a  certain  letter,  with  the  name  of  £.  I.  sub- 
scribed thereto,  and  directed  to  one  A.  B.  by  the  name,  &c. 
of,  &c.  threatening  to  accuse  the  said  A.  B.  of  the  crime  of 
sodomy,  which  said  letter  was  and  is  in  the  words  and  fi- 
gures following,  [copy  the  letter]  with  a  view  and  intent  to 
extort  and  gain  money  from  the  said  A.  B.,  to  the  great 
damage,*  &c.  to  the  evil  example,  &c.  agaunst  the  peace,  &c« 
and  against  the  form  of  the  statute,  &c.  [Second  county  omit' 
ting-  the  direction  of  the  letter^  and  stating  the  letter  to  have 
threatened  to  accuse  the  said  A.  B.  of  sodomitical  practices ^ 
leaving  out  the  recital  in  hose  verba.  Note.  There  ivas  ano^ 
ther  indictment  against  the  person  who  delivered  the  lettery 
charging  him  with  delivering^  instead  of  sending  it.'] 


Inibrma- 
tion  in  the 
crown  of- 
^ce  for 
sending  a 
written 
'Challenge, 
(w)      ? 


INDICTMENTS,  &c.  FOR  CHALLENGES. 

[Commencement  of  information  as  ante  7.]    That  C.  H. 
late  of,  &c.  being  an  evil  disposed  person,  and  a  disturber  of 


(v)  From  the  MS.  of  a  gentleman 
at  the  bar. 

(w)  This  precedent  was  settled  in 
A.  D.  1809,  by  a  very  eminent  crown 
lawyer  now  on  the  bench.  An  in- 
formation will  lie,  1  Burr.  402.  and 
the  original  letters  need  not  be  pro- 
duced, out  attested  copies  wUl  suf- 
fice, id.  ibid,  ante  1  vol.  858.  VTe 
have  seen  that  if  death  ensue  in  a 
deliberate  duel,  the  party  killing 
wUl  be  guilty  of  murder ;  ante  728. 
and  3  East,  Rep.  581.  and  periiaps 
when  an  ineffectual  exchange  of 
shots  takes  place,  both  will  be  guil- 
ty underLord  Ellenborough's  act,  of 
malicious  shooting,  and  the  seconds 
as  principals  in  the  second  degree ; 
— ^tnough  this  has  been  no  where 
decided.  As  it  is  settled  that 
the  attempt  or  incitement  to  com- 
mit felony  is,  in  itself,  a  nHsdemean- 
our,  the  sending  a  challenge  to  fight, 
the  giving  language  which  tends  to 


the  same  end,  or  the  acts  of  posting 
and  opprobrious  expressions,  which 
have  the  same  natural  tendency,  are 
indictable  as  misdemeanours  at  com- 
mon law,  6 'East,  464.  3  Inst.  157, 
8.  Com.  Dig.  Battel.  B.  For  Lord 
Coke  observes,  "  if  any  subject  chal- 
lengfe  another  to  fight^  tlus  is  also 
an  offence  before  any  combat  be  per- 
formed, and  punishable  by  law,  for 
quando  aliquid  prohibetur  et  omne 
per  quod  devenitur  et  istud.''  3 
Inst.  158.  And,  therefore,  he  wh« 
carries  a  challengfe,  knowing  what 
it  is,  is  guilty  also  of  misdemeanour, 
for  which  he  may  be  indicted,  3 
East,  581.  4  Bla.  Com.  Christ.  Ed. 
221.  n.  (1).  A  challenge  is  one  of 
those  offences  for  which  a  criminal 
information  will  be  granted  by  the 
Court  of  King's  Bencn ;  though  this 
will  not  be  done  where  the  party  ap- 
plying has  liimself  first  incited  the 
proposal,  1  Burr.  316.  ante  1  vol. 


CHALLEWGSS. 
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the  peace  of  our*  said  lord  the  now  king,  and  intending  to  do  [*849] 
great  bodily  harm  and  mischief  to  one  G.  K.  late  of  the  same 

Elace,  esq.  and  to  provoke  and  excite  him  the  said  G.  K.  un* 
iwfuUy  to  fight  a  duel  with  and  against  him  the  said  C.  H. 
on,  &c.  with  force  and  arms,  at,  &c.  did  unlawfully,  wicked-' 
ly  and  maliciously,  write,*  send  and  deliver,  and  cause  to  be 
written,  sent  and  delivered,  to  the  said  G.  K.  a  certain  paper 
writing  in  the  form  and  manner  of  a  letter  from  the  said  C. 
H.  to  the  said  G.  K.,  and  containing  therein  as  follows,  (that 
is  to  say,)  Monday  Morning,  Oct.  1,  1798.  Sir,  the  expres- 
sion  you  (meaning  the  said  G.  K.)  thought  proper  to  make 
use  of  last  night  at  Mr.  S.'s,  I  (meaning  himself  the  said  C. 
H.)  cannot  interpret,  in  any  other  light  than  as  a  direct  in-^ 
suit.  I  (meaning  himself  tne  said  C.  H.)  therefore  expect,  if 
you  (meaning  the  said  G.  K.)  have  the  courage  and  spirit  of 
a  gentleman,  and  which  I  (meaning  himself  the  said  C.  H.) 
vert/  much  doubt^  you  (meaning  the  said  G.  K.)  will  fix  the 
time  and  place  for  the  necessary  explanation,  and  I  (mean- 
ing himself  the  said  C.  H.)  am,  sir,  your  humble  servant,  C. 
H.  To  prevent  any*  unnecessary  suspicions,  I  (meaning 
himself  the  said  C.  H.)  send  this  note  by  my  servant,  but  I 
(meaning  himself  the  said  C.  H.)  shall  take  care  to  be  accom-' 


858.  And  on  this  occasion  the  ori- 
ginal letters  need  not  be  produced, 
but  copies  of  them  will  suffice,  if  suf- 
ficiently verified  as  correct,  1  Burr. 
402.  Not  only  is  the  sending'  a  chal- 
lenge indictable,  but  the  writing  a 
letter  to  provoke  another  to  do  so, 
is  a  misdemeanour,  though  the  soli- 
citation does  not  succeed,  6  East, 
464.  2^  Snuth,  550.  But  mere  words 
which,  though  they  may  produce  a 
challenge,  do  not  directly  tend  to 
that  issue,  as  calling  a  man  a  liar  or 
knave,  are  not  necessarily  criminal, 
2  Ld.  Raym.  1031.  a  East,  471. 
though  it  is  probable  they  would  be 
so  if  it  could  be  shown  that  they 
were  meant  to  provoke  a  challenge. 
And  the  same  words,  if  -written^ 
would  become  -  indictable,  because 
they  would  become  libellous,  6  East, 
in.  The  offences  of  fighting  duels, 
and  of  sending  or  provoking  chal- 
lenges, are  fully  considered  by  Mr. 
Justice  Grose,  in  passing  sentence 
on  Rice,  convicted  on  a  criminal  in- 
formation, for  a  misdemeanour  of  the 
latter  kind,  3  East,  581.  where  the 
opinions  of  the  earlier  writers  are 
collected.  The  indictment  for  this 
offence  resembles,  in  some  respects, 
the  proceedings  on  threatening  let- 


ters. As  in  them  it  generally  sets 
forth  the  letter,  or  expressions 
charged  as  criminal.  And  as  in  them, 
the  venue  may  be  laid  either  in  the 
county  where  the  challenge  is  writ- 
ten, or  in  that  which  it  is  received, 

2  Campb.  506.  ante  844.  The  act  is, 
in  itself,  unlawfid,  and,  therefore, 
the  intent  is  merely  matter  of  form, 
and  need  neither  be  expressly  al- 
leged nor  proved  by  extrinsic  evi- 
dence. At  all  events,  the  general 
description  of  evil  intend  in  the  com- 
mencement of  the  indictment  will 
suffice  afler  verdict;  and  then  all 
that  is  necessary  to  constitute  the  of- 
fence must  be  taken  to  have  been 
substantiated  in  evidence,  6  East, 
464.  The  punUhmenty  as  in  case  of 
other  misdemeanours  at  common 
law,  is  in  the  discretion  of  the  court 
in  which  the  defendant  .is  convicted* 

3  East,  584.  In  the  case  of  Rice  al- 
ready alluded  to,  where  there  were 
circumstances  of  extenuation,  he 
was  only  sentenced  to  pay  a  fine  of 
100/.  to  be  imprisoned  tor  a  month, 
and  to  give  security  for  his  good  be- 
haviour for  three  years,  himself  in 
1000/.  and  two  sureties  in  250/.  each, 
3  East,  584, 


ceo 
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Second 
count. 
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Third 
count. 


for  send- 
ing a 
challenge 
hy  letter, 
to  a  roa- 
f^strate  of 
the  county 
tyf  Herts. 


panted  by  a  friend  at  the  place  appointed  ;  meaning  and  in* 
tending  by  the  said  paper  writing,  a  challenge  to  the  said  G. 
K.  to  fight  a  duel  with  and  against  him  the  said  C.  H.  to  the 
great  damage  and  terror  of  die  said  G.  K.  to  the  evil  exam* 
pie,  &c.  and  against  the  peace,  &c.  And  the  said  coroner 
and  attorney  of,  &c.'*'  that  the  said  C.  H.  so  being  such  per* 
son  as  aforesaid,  and  again  intending,  as  aforesaid,  afterwards, 
to  wit,  on,  &c.  with  force  and  arms,  at,  &c.  did  in  pursuance, 
of  and  for  the  completing  of  his  siud  last  mentioned  intent 
and  design,  unlawfully,  wickedly  and  maliciously,  by  a  letter 
and  writing,  provoke,  excite  and  challenge  the  said  G.  K.  in 
the  peace  of  God  and  our  said  lord  the  king  then  and  there 
being,  unlawfully  to  fight  a  duel  with  and  against  him  the 
said  C.  H.  To  the  great  damage,  &c.  (as  before.)  And  the 
said  coroner  and  attorney,  &c.  that  the  said  C.  H.  so  being 
Buch  person  as  aforesaid,  and  again  intending  as  aforesaid, 
afterwards,  to  wit,  on,  &c.  with  force  and  arms,  at,  &c.  did 
in  pursuance  of  and  for  the  completing  his  said  last  mention* 
ed  intent  and  design,  unlawfully,  wickedly  and  maliciously, 
by  opprobrious  words  and  threatening  language,  provoke, 
excite  and  challenge  the  said  G.  K.  in  the  peace  of  God  and 
our  said  lord  the  king  then  and  there  being,  unlawfully  to 
fight  a  duel  with  and  against  him  the  said  C.  H.  to  the  great 
damage,  &c.  (as  ante  849.)  [Conclusion  of  information  as 
ante  7.] 

That  J.  M.  E.Jate  of,  &c.  being  of*a  wicked  and  malicious 
mind,  and  of  a  turbulent  and  quarrelsome  temper  and  dispo- 
sition, and  unlawfully,  wickedly  and  imjustly,  and  of  nis 
malice  aforethought,  devising,  contriving  and  intending  to 
disturb,  molest,  disquiet,  injure  and  abuse  the  said  W.  B. 
clerk,  one  of  the  justices  assigned,  &c.  being  a  person  of  a 
quiet  and  peaceable  temper  and  disposition,  also  to  expose 
the  said  W.  B.  to  shame,  scandal  and  reproach,  and  to  cause^ 
instigate,  move  and  provoke  him  the  said  W.  B.  to  fight  a 
duel  with  him  the  said  I.  M.  £.  and  thereby  to  cause  the  said 
W.B.  to  break  the  peace  of  our  said  lord  the  king,  he  the  said 
I.  M.  E.  the  sooner  to  complete  his  most  unlawful,  wicked 
and  malicious  purpose  aforesaid,  upon  the  7th  day  of  July, 
in,  &c.  with  force  and  arms,  at  the  parish  of,  &c.  aforesaid,  m 
the  said  county  of  H.  did  unlawfully,  wickedly,  diabolically 
and  of  his  malice  aforethought,  frame,  compose  and  write,  and 
did  cause  and  procure  to  be  JPramed,  composed  and  written, 
a  certain  writing  on  paper,  in  the  form  and  by  way  of  a  let- 


(x)  This  was  the  indictment  a- 
gainst  Elliot,  at  Herts,  summer  as- 
sizes, 1789.  From  Mr.  Knapp's  pre- 
cedents, 30.  and  said  to  have  been 


drawn  bv  Mr.  Brown,  and  settled  bjr 
Mr.  Skelton.  See  a  precedent  near- 
ly similar  6  Wentw.  385.  ^ere  • 
count  is  added  for  a  libel. 
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ter  with  the  name  I.  M.  £.  thereunto  set  and  subscribed^ 
purporting  to  be  a  challenge  from  the  said  I.  M.  £•  to  the 
said  W.  B.  with  a  design   and  intention  to  instigate,  in*' 
cite,  move  and  provoke   the  said  W.  B.  to  fight  a  duel 
with  him  the  said  I.  M.  £.  and  thereby  to  cause  him  the 
said*  W.  B.  to  break  the  peace  of  our  said  lord  the  king,  and    [85 1"*^] 
also  with  a  design  and  intention  to  kill  and  murder  him  the 
said  W.  B.,  which  said  letter  is  directed  to  the  said  W.  B. 
as  follows,  that  is  to  say,  The  Rev.  B.  W.  E.,  and  is  in  the 
words  and  figures,  to  the  tenor  following,  that  is  to  say.  Rev. 
Sir,  (meaning  Reverend  Sir,  and  also  meaning  the  said  W. 
B.)    the  affair  between    you,  (meaning   the    said   W.   B.) 
and  me,  (meaning  himself  the  .said  I.  M.  £.)  being  not 
determined,  please  to  meet  me,  (meaning  himself  the  said  I. 
M.  £.)  on  Leigh   Hill  Common  in  the  county  of  Bucks  the 
8th  of  this  instant,  (meaning  the  8th  day  of  July,  in  the  29th 
year  aforesaid,)  at  4  o'clock  in  the  morning,  (meaning  at  4 
of  the  clock  in  the  morning)  then,  and  there  you  (meaning 
the  said  W.  B.)  shall  see  the  colour  of  my  (meaning  his  the 
said  I.  M.  £.'s)  blood;  I.   M.  £.  Berkhamstead,  July  7, 
1789,  which  said  letter  or  writing  so  framed,  composed,  writ- 
ten and  subscribed  as  aforesaid,  he  the  said  I.  M.  £.  after* 
wards,  that  is  to  say,  on  the  said  7th  &c.  with  force  and 
arms,  at,  &c.  unlawfully,  wickedly  and  of  his  malice  afore- 
thought, did  send,  and  cause  and  procure  to  be  delivered  to 
him  die  said  W.  B.  with  a  design  and  intention  to  instigate,  in* 
cite,  move  and  provoke  the  said  W.  B.  to  fight  a  duel  widi 
him  the  said  I.  M.  £.  as  aforesaid,  and  thereby  to  cause  the 
said  W.  B.  to  break  the  peace  of  our  said  lord  the  king,  and 
also  with  a  design  and  intention  to  kilt  and  murder  him  the 
said  W.  B.  and  other  misctiiefs  upon  him  the  said  W.  B.  he 
the  said  I.  M.  £.  did  then  and  tiiere,  with  fcnrce  and  arms, 
unlawfully,  wickedly  and  maliciously  bring,  to  the  great 
scandal,  infamy,  dishonour  and  damage  of  him  the  said  W. 
B.  in  contempt,  &c.  to  the  evil,  &c.  and  against  the  peace,  Second 
&c.     And  the  jurors  aforesaid,  &c.  that  the  said  I.  M.  E.  be-  ^^^1^^® 
ing  such  person  as  aforesaid,  unlawfully,  wickedly,  unjustly  ^ J.  ^^^ 
and  of  his  malice  aforethought,  devising,  contriving  and  in-  settini^oat 
tending  as  aforesaid,  afterwards,  that  is  to  say,  upon  the  said  the  letter. 
7th  of  July  in  the  year,  &c.  aforesaid,  with  force  and  arms, 
at  the  parish  of  Berkhampstead  St»  Peter  aforesaid,  in  the 
said  county  of  H.  did  unlawfully,  wickedly  and  of  his  malice 
aforethought,  frame,  compose  and  write,  and  did  cause  and 
procure  to  be  framed,  composed  and  written,  a  certain  other 
writing  on  paper,  in  the  form  of  and  by  way  of  a  letter,  pur- 
porting in  itself  to  be  a  challenge  from  him  the  said  I.  M.  £• 
to  him  the  said  W.  B.  with  a  design  and  intention  to  incite, 
instigate,  move  and  provoke  the  said  W.  B.  to  fight  a  duel 
with  him  the  said  I.  M.  £.,  and  thereby  to  cause  him  the  said 
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W.  B.  to  break   the  peace  of  our  said  lord  the  king,  which 
said  writing  in  the  form  of  and  by  way  of  a  letter,  so  framed, 
composed  and  written  as  last  aforesaid,  he  the  said  I.  M.  £. 
afterwards,  that  is  to  say,  upon  the  said  7th  of  July,  in  the 
F*852]    twenty-ninth  year  aforesaid,  with  force  and*  arms,  at  the 
parish  of  G.  G.  in  the  said  county  of  H.  did  unlawfully,  wick- 
edly and  of  his  malice  aforethought,  send  and  cause  and  pro- 
cure to  be  delivered  to  him  the  said  W.  B.  with  a  design  and 
intention  to  instigate,  incite,  move,  and  provoke  him  the  said 
W.  B.  to  iight  a  duel  with  him  the  said  I.  M.  E.,  and  there- 
by to  cause  the  said  W.  B.  to  break  the  peace  of  our  said  lord 
the  king,  and  other  mischiefs,  &c.  [the  same  conclusion  as  in 
thejirst  Count.] 
Another         That  C.  D.  &c.  Sec.  being  a  person  of  a  turbulent  and  qxiar- 
precedent  relsome  disposition,  and  not  regarding  the  laws  of  this  realm, 
fop  send-    jjjj J  unlawfully,  wickedly  and  unjustly  contrivini?  and  intend- 
ten  chal-    ™S  ^  ^^^^  mjure,  disquiet  and  temfy  one  A.  B.  &c.  being  a 
leng^.  (y)  person  of  a  quiet  and  peaceable  disposition,  and  unlawfully  to 
expose  him  the  said  A.  B.  to  scandal,  shame  and  reproach, 
and  to  cause,  instigate  and  provoke  him  the  said  A.  B.  to 
fight  a  duel  with  him  the  said  CD.  and  thereby  break  the 
peace  of  our  said  lord  the  king,  on,  &c.  with  force  and  arms, 
at,  &c.  unlawfully,  wickedly  and  maliciously,  did  compose 
and  write,  and  cause  and  procure  to  be  composed  and  writ- 
ten, a  certain  letter  containing  a  challenge  to  fight  a  duel 
with  him  the  said  C.  D.  which  said  letter  was  and  is  in  the 
words  and  figures  following,  &c.  [here  copy  letterJ]     To  the 
great  damage,  &c.  to  the  evil,  &c.  and  against  the  peace,  &c. 
[Second  Count  for  the  libel  contained  in  the  Utter,] 
Foriend-       That  J.  N.  Late  of,  &c.  being  a  person  of  a  wicked  and 
ii^ft  chal-  malicious  disposition,  and  a  common  duelist,  fighter  and  dis- 
letSer"}*^  turber  of  the  peace  of  our  said  lord  the  king,  and  not  having 
'       the  fear  of  God  before  his  eyes,  but  being  moved  and  seduc- 
ed by  the  instigation  of  the  devil,  on,  &c.   with  force  and 
,    arms,  at,  See.  aforesaid,  wickedly  and  maliciously  intending 
and  designing  as  much  as  in  him  lay,  not  only  to  disquiet  and 
terrify  one  T.  £.  but  also  the  said  T.  £.  maliciously,  violent- 
ly and  wickedly  to  kill  and  murder,  and  he  the  said  J.  N.  his 
said  malicious  and  wicked  intentions  and  designs  the  sooner 
to  complete,  perfect  and  put  in  practice,  afterwards,  to  wit, 
on,  8cc.  with  force  and  arms,  at,  Sec.  aforesaid,  did  unlawfully* 
and  wickedly  provoke  and  excite  the  said  T.  E.  to  fight  a 
duel  against  nim  the  said  J.  N.  with  a  sword,  and  that  he  the 
said  J.  N.  a  certain  challenge  in  the  name  of  the  said  J.  N., 
in  the  form  of  a  letter  to  the  said  T.  E.  directed,  did  then  and 


{y)  From  the  MS.  of  a  gentleman         (x)  See  a  aimUar  precedent*  Cro. 
at  the  bar.  C.  C.102. 


CHALLENGES.  284 

there  maliciously,  wickedly  and  diabolically  write  and  cause 
to  be  written,  and  which  said  letter  was  to  the  tenor  and  effect 
following,  that  is  to  say,  [here  set  forth  the  letter  with  proper 
innuendoes  to  explain  fV,]  which  said  challenge,  so  as  aforesaid 
written  and  directed,  he  the  said  J,  N.  afterwards,  to*  wit,  [*853j 
on  the  said,  ^c.  at,  &c.  aforesaid,  maliciously  and  wickedly, 
to  the  said  T.  £.  did  send,  and  deliver,  and  cause  to  be  sent 
and  delivered,  to  the  great  damage  and  terror  of  him  the  said 
T.  E.,  to  the  evil  example,  &c.  and  against  the  peace,  &c. 

That  J.  H.  late  of,  fcc.  being  of  a  turbulent,  wicked  and  For  fend- 
malicious  disposition,  and  designing  and  intending  to  do  great  ^'^^^j^^ 
bodilyharm  and  mischief  tooneJ.B.  heretofore, to  wit,on,&c.  jengcto" 
with  force  and  arms,  at,  &c.  did  unlawfully,  wickedly  and  the  prose* 
maliciously  send  and  cause  to  be  sent,  a  certain  written  chal-  cutor»  and 
lenge  to  the  said  J.  B.,  and  did  thereby  provoke,  excite  and  2?^JJf,^ 
chadlenge  the  said  J.  B.  unlawfully  to  fig^t  a  duel  with  and  cowud, 
against  him  the  said  J.  H.,  which  said  written  challenge  is  as  by  stiick- 
foUows  :  that  is  to  say,  [here  set  out  the  challenge. "l  And  the  ing»ip  » 
jurors,  &c.  do  further  present,  that  the  said  J.  B.  having  then  ™^"n  a 
and  there  refused  to  fight  withand  againsthim  die  said  J.  H.  in  public 
pursuance  of  such  unlawful,  wicked  and  malicious  challen^  place,  (a) 
as  aforesaid,  he  the  said  J.  H.  for  the   completing  his   said  ^"^^  f 
evil  disposed  purpose  and  design,  and  further  to  provoke  and  sending 
incite  the  said  J.  B.  to  fight  a  duel,  with  and  against  him  the  a  written 
said  J.  H.  afterwards,  to  wit,  on  the  same,  &c.  with  force  and  chaHenge 
arms,  at,  8cc.  aforesaid,  unlawfully,  wickedly  and  maliciously,  ^o^cut- 
did  stick  up,  place  and  expose  to  public  view,  and  cause  and  or  and 
procure  to  be  stuck  up,  placed  and  exposed  to  public  view,  posting 
to  wit,  upon  and  against  a  certain  sign  post,  of  and  belong-  ^^* 
ing  to  a  certain  dwelling  house  and  public  inn,  there  called 
and  known  by  the  name  and  sign  of  uie  king's  head,  a  certain 
paper  writing,  with  the  name  df  him  the  said  J.  H«  thereun- 
to subscribed,  containing  certain  scurrilous  and  abusive  mat- 
ter concerning  him  the  said  J.  B.  which  said  paper  writing  is 
as  follows  :  that  is  to  say,  ^  In  consequence  of  an  anonymous 
letter  received  by  me,  (meaning  himself  the  said  J.  H.)  which 
I,  (ag^n  meaning  himself  the  said  J.  H.^  have  reason  to  be- 
live  was  written  by  J.  B.  (meaningthe  said  J.  B.)  I  (meaning 
himself  the  said  J.  H.)  have  sent  him  (meaningthe  said  J. 
B.)  a  challenge,  hoping  for  satisfaction  suitable  to  «  gentle- 
man, which  he  (meaning  the  said  J-  B.)  has  refused,  therefore 
I  (meaning  himself  the  said  J.  H.)  now  post  him  (meaning 
die  said  ].  fi.)  as  a  coward.  J.  H. — ^M.  Dec.  13th,  1782."  to 
the  great  damage,  scandal  and  disgrace  of  the  said  J.  B.  and 
against  the  peace,  &c.     And  the  jurors  aforesaid,  upon  their  ^^?^, 

-    a  common 
chiUleDge* 


(a)  See  other  precedents,  Cro.  C.  A.  34.  Cro.  C.  C.  103.  Starkie,  630. 
Crim.  Law.  vol.  hi.  n  n 
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oath  aforesaid,  do  further  present,  that  the  said  J.  H.  unlaw- 
fully, wickedly  and  maliciously,  designing  and  intending 
great  bodily  harm  to  the  said  J.  B.  afterwards,  to  wit,  on  the 
same,  &c.  aforesaid,  at.  Sec.   aforesaid,  in  pursuance  of  and 
for  the  completing  his  said  last  mentioned  malicious  and 
[*854]   wicked  intent  and  design,*  with  force  and  arms,  did  unlawful- 
ly, wickedly  and  maliciously,  provoke,  excite  and  challenge 
^  the  said  J.  B.  unlawfully  to  fight  a  duel,  with  and   against 
him  the  said  J.  H.  to  the  great  damage  and  terror  of  him  the 
s;ud  J.  B.  and  against  the  peace,  &c. 
An  infer-        That  A.  B.  late  of,  &c.  esq.  being  a  person  of  turbulent, 
°^**' uL***'  wicked  and  malicious  disposition,  and  not  having  the  fear  of 
offence.     ^^^  before  his  eyes,  but  being  moved  and  seduced  by  the  in- 
stigation of  the  devil,  and  wickedly  and  maliciously  intend- 
ing, as  much  as  in  him  lay,  not  only  to  terrify  and  aifright 
one  C.  a  good  and  peaceable  subject  of  our  said  lord  the  king, 
but  also  to  kill  and  miirder  him,  heretofore,  to  wit,  on,  &c. 
with   force  and  arms,  at,   &c.  unlawfully   and   wickedly  did 
provoke  and  challenge  the  said  C.  to  fight  a  duel  against  him 
the  said  A.  B.  with  sword  and  pistol ;  and  the  said  — ^  of 
our  said  lord  the  king,  giveth  the  court  here  further  to  un- 
derstand and  be  informed,  that  the  said  C.  having  then  and 
there  refused  to  fight  with  the  said  A.  B.  in   pursuance  of 
such  wicked  and  unlawful  challenge  last  aforesaid,  he  the  said 
A.  B.  for  the  completing  his  aforesaid  evil  and  wicked  pur- 
pose and  design,  and  further  to  provoke  and  incite  the  said  C.  to 
fight  and  duel,  against  liim  the  daid  A.  B.  in  the  manner  afore- 
said, afterwards,  to  wit,  on,  &cl  aforesaid,  at,  &c.  aforesaid,  did 
wickedly  and  maliciously  place,  stick  up  and  upon,  and  caused 
to  be  placed,  stuck  up  and  exposed  to  public  view,  to  wit,  on  the 
market  house  at  C.  aforesaid,  a  certain  paper  writing,  with 
the  name  of  him  the  said  A.  B.  thereunto  subscribed,  con- 
taining certain  scurrilous  and  abusive  matter  against  the  said 
C.  of  the  tenor  following  i  that  is  to  say,  **  Having  received 
(meaning  &c.)  amostungentleman-likeaffrontfrom  C.H.esq* 
(meaning  the  said  C.)  I  (meaning  himself  the  said  A.  B.) 
distinguish  him  (meaning  the  said  C.)  thus,  that  none  may 

doubt  the  .individual  man  of in  the  county  of  M,,  he 

(again  meaning  the  said  C.)  having  in  the  most  cowardly 
manner  refused  to  give  me  (meaning  himself  the  said  A.  B.) 
the  satisfaction  due  to  a  gentleman,  I  (meaning  himself  the 
said  A.  B.)  here  in  the  sight  and  for  the  information  of  his 
countrymen,  post  him  (meaning  the  said  C.)  and  declare  him 
(meanmg  &c.)  to  be  a  dirty,  cowardly,  insolent  fool,  as  such 
I  (meaning  himself  the  said  A.  B.)  will  ever  treat  him, 
(meaning  die  said  C.)  A.  B.  of  B.  in  the  county  of  M."  to 
the  great  damage  and  terror  of  the  said  C.  H.,  and  a^nst 
the  peace  of  our  3aid  lord  the  king,  his  crown  and  dignity. 


That  W.  J.  late  of,  &c.  intending  to  procure  great  bodily  Agfaimt 
barm  and  mischief  to  be  done  to  J.  B.  late  of  the  same  place,  ^^^i^^ 
gentleman,  and  to  incite  and  provoke  the  said  J.  B.  unlaw-  cskrried 
fully  to  fight  a  duel  with  and  against  one  J.  H.  late  of  the  the  chal- 
same  place,  esquire,  on,  &c.  witfi*  force  and  arms,  at,  &c.  ^®"gf. 
did  unlawfully  and  wickedly  deliver  and  cause  to  be  deli-  edlnthe 
vered,  a  certain  written  challenge  of  and  from  the  said  J.  foregoing 
H.  to  the  said   J.  B.  unlawfully  to  fight  a  duel  with  and  precedent 
against  the  said  J.  H.  which  said  written  challenge  is  as  fol-  g^to?"^* 
lows,  that  is  to  say,  [here  set  out  the  written  chaiieng-e^']  to  the  (4) 
great  damage,  &c.  and  against  the  peace,  &c.     And  the  ju-   [^855] 
rors,  &c.  that  the  said  W.  J.  intending  as  aforesaid,  after*  First 
wards,  to  wit,  on  the  same,  &c.  aforesaid,  with  force  and^!?***?^ 
arms,  at,  &c.  aforesaid,  unlawfully  and  wickedly  did  deliver  t^^^tteS 
and  cause  to  be  delivered  a  certain  written  challenge  as  from  challenge 
and  on  the  part  and  by  the  desire  of  the  said  J.  H.  to  the  said  of  and 
J.  B.  unlawfully  to  fight  a  duel  with  and  against  the  said  J.  ^^ep^ 
H.  which  said  written  challenge  is  as  follows,  that  is  to  say,  ^ecutor. 
[here  set  out  the  written  challenge^  against  the  peace,  &c.  And  Second 
the  jurors,  &c.  that  the  said  W.  J.  intending  as  aforesaid,  af-  ^®^*  ^?' 
ter wards,  to  wit,  on  the  same,  &c.  aforesaid,  with  force  and  a  written^ 
arms,  at,  &c.  aforesaid,  did  unlawfully  and  wickedly  provoke  challenge^ 
and  incite  the  said  J.  B.  unlawfully  to  fight  a  duel  with  and  «sfi^in 
against  the  said  J.  H,  to  the  great  damage,  &c.  and  against  *^^"d^^ 
thepeace,  &c.  ^      ^  Sythe"de- 

Tnat  T.  K.  late  of,  &c.  on,  &c.  was  one  of  the  justices  of  sire  of  J. 
our  said  lord  the  king,  assigned  to  keep  the  peace  of  our  said  H-  toth* 
lord  the  king  in  and  for  the  said  county  of  F.  and  also  to  hear  ^cJiJ*^^*^' 
and  determine  divers  felonies,  trespasses,  and  other  misde-  Third 
meanours  in  the  said  county  committed,  and  that  the  said  T.  count  for 
K.  being  such  justice  as  aforesaid,  being  of  a  turbulent,  wick-  P^o^king 
ed  and  malicious  disposition,  and  disregarding  the  duty  of  ^^^  ^^  ' 
his  said  office  and  station,  and  intending  to  procure  great  bo-  prosecu- 
dily  harm  and  mischief  to  be  done  to  J.  R.  late  of,  &c.  afore-  *<>'  **> 
said,  esquire,  (then  and  there  also  being  one  of  the  justices  JSoiiBt^a 
of  our  said  lord  the  king,  assigned  to  keep  the  peace  of  our  jultice  of 
said  lord  the  king  in  and  for  the  said  county  of  F.  and  also  the  peace 
to  hear  and  determine  divers  felonies,  trespasses  and  other  fprwritinjf 
misdemeanours  in  the  said  county  committed)  and  also  in-  ^^in^  a 
tending  as  much  as  in  him  the  said  T.  K.  lay,  to  incite  and  chdlenge 
provoke  the  s^d  J,  R.  unlawfully  to  fight  a  duel  with  and  to  another 
against  one  W.  L.  late  of  the  same  place,  esquire,  on  the  said,  J^^\^ 
&c.  with  force  and  arms,  at,  &c.  aforesaid,  did  unlawfully,  atlhe  in- 
wickedly  and  maliciously  write  and  cause  to  be  written,  a  stance  of 
certain  paper  writing  in  the  words,  letters  and  figures  fol-  *  ^'^ 

nerson* 
. (c) 

(6)  See  similar  precedents,  Crou         (c)  See  similar  precedents  Cro.  ^"'^  - 
C.  C.  103.  and  notes  ante  843.  b.  v..    C.  C.  104.  Starkic,  629.  ^"iT ^^ 
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And  deli*    lowing,  to  Wit,  ^  To  J.  R.  esquire,  at  B.  (meaning  the  said 
^™«*     J.  R.)  By  the  desire  of  Mr.  W.  L.  (meaning  the  said  W,  L.) 
chafleDge.  J  r meaning  himself  the  said  T.  K.)  wait  on  jron  (meaning  the 
said  J.  R.)  to  inform  you  (meaning  the  said  J.  R.)  that  he 
(meaning  uie  said  W.  L.)  expects  such  satisfaction  as  one 
gentleman  should  require  from  another  for  an  insult  bestow- 
f#355i   ed"**  on  him ;  your  (meaning  the  said  J.  R.'s)  conduct  merits 
every  treatment  a  scoundrel  deserves.     Manner,  time  and 
place  left  to  you  (meaning  the  said  J.  R.)  T.  K.  Dec.  2, 
1776,**  (meaning  and  intending  by  the  said  ])aper  writing  a 
challenge  to  the  said  J.  R.  to  fight  a  duel  with  and  against 
the  said  W.  L.)  which  said  paper  writing  (meaning  and  in- 
tending the  same  as  such  challenge  as  aforesaid)  he  the  said 
T.  K.  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
at,  &c.  aforesaid,  unlawfully,  wickedly  and  maliciously,  did 
deliver  and  cause  to  be  delivered  to  the  said  J.  R.  to  the 
Second      great  damage,  &c.  and  against  the  peace,  &c.     And  the  ju* 
coimt  fw    rors,  &c.  that  the  said  T.  K.  b^ing  such  evil  disposed  person 
a^writtenf  ^^^  disturber  of  the  peace  of  our  ssdd  lord  the  king  as  afore- 
^hnQenge   said,  and  intending  to  procure  great  bodily  harm  and  mis- 
«8  from  a    cluef  to  be  done  to  the  said  J.  R.  and  to  incite  and  provoke  him 
thWper-  ^e  g^id  J.  R.  unlawfully  to  fight  a  duel  with  anci  against  the 
**"*  saic^W.  L-  afterwards,  to  wit,  on,  &c.  aforesaid,  with  force 

and  arms,  at,  &c.  aforesaid,  did  uidawfully,  wickedly  and  ma- 
liciously deliver  and  cause  to  be  delivered,  a  certam  written 
challenge  as  from,  and  on  the  part,  and  by  the  desire  of  the 
said  J.  K.  to  the  said  W.  L.  unlawfully  to  fight  a  duel  with 
and  against  the  said  W.  L.  which  saicf  last  mentioned  chal- 
lenge is  as  follows,  that  is  to  say,  [here  set  out  the  challenge^ 
Jl^hjj^        kg^nst  the  peace,  &c.     And  the  jurors,  he.  do  further  pre- 
count  for    sen^  that  the  said  T.  K.  intending  as  aforesaid,  afterwards, 
provo^ng  ^  ^^  Qu^  j^^.  aforesaid,  with  force  and  arms,  at,  &c.  afore- 
^  £e      ^^^9  ^^  unlawfully,  wickedlv  and  maliciously  provoke  and 
prosecu-    incite  the  said  J.  R.  unlawnilly  to  fight  a  duel  with  and 
tor  to        against  th^  said  W.  L.  to  the  great  damage,  8cc.  and  against 
lights  &e.  the  peace,  &c. 

Inlbrnuu  [Commencement  of  informatipn  as  ante  7.]  That  J.  S.  late 

tionin  the  6f,  &c.  being  a  person  of  a  wicked  and  malicious  mind,  and 

croimof-  of  an  unruly  and  turbulent  disposition,  and  not  having  the 

^^5^  fear  of  Goo  before  his  eyes,  but  being  moved  and  seduced 

ttidptr-  by  the  instigation  of  the  devil,  and  wickedly  and  wilfully  and 

sonaby  maliciously  devising,  designing  and  intending,  not  only  to 

I**^^*^'  scandalize  and  vilify  S.  H.  of,  &c.  esquire,  then  being  mayor 

^gQ^^.  of  the  borough  of,  &c.  and  also  one  ol  the  justices  of  our  said 

tor^ajus.   lord  the  king,  assigned,  &c.  and  to  bring  him  the  said  S.  H. 

ticeofthe   ^ 

peaccyto  ~~-      "^  " 

nghtada-     {d)  From  6  Wentw.  491.  '  See    lenge.  Hand.  Pnp.  183. 

^'{d)        other  precedent   of  verbal  chal- 
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into  contempt  and  ridicule  with  all  the  liege  subjects  of  oxar 
said  present  sovereign  lord  the  king,  knowing  him  the  said 
S.  H.  but  also  to  move,  incite,  instigate  and  provoke  him  the 
said  S.  H.  to  fight  a  duel  with  him  die  said  J.  S.  and  thereby 
to  kin  and  murder  him  the  said  S.  H.  and  to  cause  him  the 
said  S.  H.  to  break  the  peace  of  our  said  sovereign  lord 
the*  king,  upon,  &c.  with  force  and  arms,  at,  &c.  did  in  the  [*85}^ 
presence  of  uie  said  S.  H.  unlawfully,  wickedly,  openly  and 
maliciously,  speak  and  utter  to  the  said  S.  H.  these  scanda* 
lous,  wicked,  defamatory  and  provoking  words  following, 
that  is  to  say,  ^^  Thou  art  a  scoundrel,"  &c.  &c.  and  the  said 
J.  S.  did  then  and  there  also  wilfully,  wickedly,  maliciously 
and  openly,  and  in  the  presence  and  hearing  of  him  the  said 
S.  H.  and  without  any  just  cause  or  provocation  whatsoever,  ^ 
but  of  his  malice  aforethought,  did  men  and  there  challenge, 
and  as  much  as  In  him  the  said  J.  S.  lay,  endeavour  to  in- 
cite, instigate,  move  and  provoke  him  the  said  S.  H.  to  'fight 
a  duel  with  him  the  said  J.  S.  with  swords  and  pistols,  and 
that  he  the  said  J.  S.  then  and  there  several  times  threaten* 
ed,  that  if  he  said  S.  H.  would  not  fight  him  the  said  J.  S. 
he  the  said  J.  S.  would  post  him  the  said  S.  H.  for  a  coward  f 
and  the  said  J.  S.  of  his  malice  aforethought,  did  then  and 
there  at  several  times  urge  and  try  as  much  as  in  him  the 
baud  J.  S.Jay,  to  provoke  the  said  S.  H.  to  combat  him  the 
said  J.  S.  by  reason  whereof  he  the  ssdd  S.  H.  was  then  and 
there -put  under  the  utmost  fear  and  apprehension  of  losing 
his  life,  and  other  niischiefs  upon  him  the  said  S.  H.  he  the 
said  J.  S.  then  and  there  with  torce  and  arms  did  bring,  to  the 
great  damage,  sCSmdal,  infamy  and  disgrace  of  him  the  said 
S.  H.  in  contempt,  &c.  to  the  evil  and  pernicious  example, 
&c.  arid  against  the  peace,  &c.  TSecond  count  for  the  oppro^ 
iriaus  words  in  the  execution  of  the  office  of  mayor.  Third 
count  for  challenging^  without  mentioning  the  words  and  post" 
ing.  Fourth  count  for  the  challenging  only.  '  Common  con^ 
elusion  of  information  as  ante      .] 

That  r.  B.  late  of,  &c.  being  a  person  of  an  evil  mind,  and  For  a  p«r- 
of  a  turbulent  and  quarrelsome  temper  and  disposition,  and  J^"i^ 
not  having  any  regard  for  the  laws  of  diis  realm,  most  unlaw-  fig^gdu-  ^ 
fully,  wickedly  and  unjustly,  and  out  of  malice  aforethought,  el.  (e) 
devising,  contriving  and  intending  not  only  to  vex,  injure, 
lurt,  disquiet  and  terrify  G.  S.  late  of,  &c.  being  a  person  of 
good  name,  fame,  character,  credit  and  reputation,  and  of  a 
quiet  and  peaceable  temper  and  disposition,  but  also  to  ex- 
pose the  said  G.  S.  to  scandal,  shame  and  reproach,  and  to 
cause,  instigate,  incite  and  provoke  the  said  G.  S.  to  fight  a 
duel  with  him  the  said  P.  B.,  and  thereby  to  cause  the  said 
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G.  S.  to  break  the  peace  of  our  said  lord  the  king,  he  the  said- 
P.  B.  in  order  to  complete,  perfect  and  bring  to  effect  his 
most  unlawful  and  wicked  purposes  aforesaid,  upon,  &c.  with 
force  and  arms,  at,  &c.  aforesaid,  did  unlawJFully,  wickedly^ 
wilfully,  maliciously  and  openly,  and  in  the  presence  and 
I  ^^J  hearing  of  him  the  said  G.  S.,"*^  and  without  any  just  cause 
or  provocation  whatsoever,  but  of  his  malice  aforethought, 
and  in  a  threatening,  challenging  and  provocative  manner, 
tell  him  the  said  G.  S.  that  he  (meaning  the  said  P.  B.)  had 
been  told  by  Mr.  M.  (meaning  one  J.  M.  of,  &c  in  the  coun- 
ty of  Middlesex)  that  he  (meaning  die  said  G.  S.)  had  takea 
great  liberties  with  the  character  of  him  the  said  P.  B.,  and 
upon  the  said  G.  S,  then  and  there  assuring  the  said  P.  B. 
that  such  information  was  not  true^  he  the  said  P.  B.  did  then 
and  there  in  a  threatening^  challenging  and  provocative  man^ 
ner  as  aforesaid^  further  tell  him  the  said  G,  S,  that  he  {mean^ 
ing  the  said  G.  S.)  must  come  before  the  said  Mr.  M*  {again 
meaning  the  said  jf.  M*)  to  contradict  it^  but  on  the  said  G.  S, 
then  arid  there  refusing  so  to  doj  the  said  P,  B.  did  then  and 
there  in  a  threatening^  challenging  and  provocative  manner^ 
as  aforesaid^  further"  tell  him  the  said  G.  S,  that  he  (meaning 
himself  the  said  P.  B.)  would  expect  personal  satisfaction 
from  him  (meaning  the  said  G.  S.)  as  soon  as  the  other  two  af 
fears  of  a  serious  nature  which  he  {meaning  the  said  G-  *?.) 
had  then  on  his  hands ^  were  settled^  {meaning  aud  cdluding  t9 
two  different  challenges  to  fight  duels  ^  which  had  been  thento^ 
fore  unlawfully  and  maliciously  sent  to  the  said  G.  S,  by  one 
W.  S.  and  the  said  J.  M-)  with  a  design  and  intention  to  in- 
stigate,  incite,  move  and  provoke  ti^e  said  G.  S.  to  fight  a 
duel  with  him  the  said  P.  B.  as  aforesaid,  and  thereby  to 
cause  the  said  G.  S.  to  break  the  peace  of  our  said  lord  the 
king  as  aforesaid,  and  other  mischiefs  upon  him  the  said  G. 
S.  he  the  said  P.  B.  did  then  and  there,  with  force  and  arms, 
unlawfully  and  maliciously  bring,  to  the  great  damage,  scan- 
dal and  disgrace  of  him  tne  said  G.  S.  in  contempt,  &c.  to 
the  evil  and  pernicious  example,  &c.  and  and  also  against 
f^^eond  the  peace,  &c.  And  the  jurors,  &c.  do  further  present,  that 
***'"^^  the  said  P.  B.  being  a  person  of,  &c.  and  not  having  any  re- 
gard for  the  laws  of  this  realm,  most  unlawfully,  wickedly 
and  unjustly,  and  out  of  his  malice  aforethought,  devising, 
contriving  and  intending,  as  much  as  in  him  the  said  P.  B. 
lay,  further  to  disturb,  disquiet  and  molest  the  said  G.  S. 
being  such  person  of  good  name,  8cc.  and  amanof  aquiet 
and  peaceable  temper  and  disposition  as  aforesaid,  and  also 
further  to  expose  the  said  G.  S.  to  scandal,  shame  and  re- 
proach, and  to  cause,  instigate,  move,  provoke  and  incite 
the  ^aid  G.  S.  to  fight  a  duel  with  him  the  said  P.  B.  and 
thereby  to  cause  him  the  said  G.  S.  to  break  the  peace  of 
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our  said  lord  the  king  as  aforesaid,  he  the  said  P.  B.  in  order 
to  complete,  perfect  and  bring  to  effect  his  said  most  unlaw* 
fill  and  wicked  purposes,  afterwards,  that  is  to  say,  upon  the 
said,  &c.  at,  &c  aforesaid,  did  again  wickedly,  unlawfully, 
openly  and  maliciously,  by  and  in  the  presence  and  hearing 
of  him  the  said  G.  S.  and  without  any  just  cause  or  provoca- 
tion whatsoever,*  but  of  his  msdice  aforethougnt,  in  a  [#859] 
threatening,  challenging  and  provocative  manner  speaking 
to  him  the  said  G.  S.  with  these  threatening  and  provocative 
words  following,  that  is  to  say,  I,  (meaning  himseli  the  said  P. 
B.)  have  been  told,  &c.  &c.  [same  as  in  first  county  with  a 
design  and  intention  to  instigate,  incite,  move  and  provoke 
die  said  G.  S.  to  fight  a  duel  with  him  the  said  P.  B.  as  afore* 
said,  and  thereby  to  cause  the  said  G.  S.  to  break  the  peace 
of  our  said  lord  the  king  as  aforesaid,  and  other  mischiefs 
upon  him  the  said  G.  S.  he  the  said  P.  B.  did  then  and  there 
with-  force  and  arms  unlawfully  and  maliciously  bring,  to  the 
great  damage,  scandal  and  disgrace  of  him  the  said  G.  S.  in 
contempt,  &c.  [Third  and  fourth  counts  like  the  first  and  se^ 
cond^  omitting  the  parts  in  ItalicJ]  And  the  jurors,  &c.  that  Fifth, 
that  the  said  P.  B.  on,  &c.  at,  &c.  aforesaid,  did  agaip  wick-  count. 
edly,  unlawfully,  openly  and  maliciously,  and  in  the  presence 
and  hearing  of  him  the  said  G.  S.  and  without  any  just  cause 
or  provocation  whatsoever,  challenge  and  as  mucu  as  in  him 
the  said  P.  B.  lay,  endeavour  to  move,  incite,  instigate  and 

frovoke  him  the  said  G.  S.  to  fight  a  duel  with  him  the  said 
^  B.  and  thereby  to  cause  him  the  said  G.  S.  to  break  the 
peace  of  our  said  lord  the  king  as  aforesaid,  and  other  mis- 
chiefs upon  him  the  said  G.  S.  did  then  and  there  bring,  to 
the  great  damage,  &c.  of  him  the  said  G.  S.  in  con- 
tempt, &c.  &c. 
Inat  L.  C.  late  of,  &c.  being  a  person  of  a  wicked  and  ma-  infbmuu 

'  licious  mind,  apd  of  an  unruly  and  turbulent  disposition,  and  tion  fop  a 
not  having  the  fear  of  God  before  his  eyes,  but  being  moved  ch3l«iee 

'  and  seduced  by  the  instigation  of  the  devil,  and  wickedly,  to  fi^t  a 
unlawfully  and  maliciously  devising  and  intending  to  move,  duel,  and 
incite,  instigate  and  provoke  one  H.  D.  to  fight  a  duel  with  *  Solent 
him  the  said  L.  C.  and  thereby  to  kill  and  murder  him  the  b^nr, 
said  H.  D.  and  to  cause  him  the  said  H.  D.  to  break  the  throwing 
peace  of  our  said  lord  the  king,  upon,  &c.  by  force  and  arms,  on  the 
at,  &c.  aforesaid,  did  wickedly,  unlawfully,  openly  and  mali-  ^^JJ^* 
ciously  challenge,  and  (as  much  as  in  him  the  said  L.  C.  lay)  senselen^ 
endeavour  to  move,  incite,  instigate  and  provoke  him  the  said  &c.  (/) 
H.  D.  to  fight  a  du^l  with  him  the  said  L.  C.  (he  the  said  L. 


(J)  From  Hand,  Prac.  186^ 
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C.)  then  tod  thet%  telawAUly,  ^ctedly;  nisdlciou«ly  and 
opentf,  and  in  the  pk^sente  and  hearing  of  him  the  said  H. 
D.  and  w itfiout  any  just  cause  or  provocation  whatsoev^ 
but  out  of  his  malice  aforethought,  speaking  and  uttering 
^these  hostile,  threatening,  challenging  and  jprovocative  words 
following,  that  is  to  say.  You  (meaning  the  said  H.  D.)  wear 
a  sword,  do  you  i  damn  you,  (again  meaning  the  said  H.  D.) 
[*860]  I  (meaning  himself  the  said  L.  G.)  have  a  mmd  to  beat*  out 
your  brains  with  this  stick  (meaning  a  certain  stick  which  die 
said  L.  C.  had  then  and  tnere  in  his  hands)  and  drag  you 
(again  meaning  the^said  H.  D.)  through  ihe  kennel.'  By 
means  whereof  he  the  said  H.  D.  was  then  and  there  put 
under  the  utmost  fear  and  apprehension  of  losing  his  Ufe ; 
and  other  mischiefs  upon  him  the  said  H.  D.  he  the  saiA  L. 
C.  did  then  and  there  by  force  and  arms  bring,  to  the  greiit 
damage,  8cc.  in  contempt,  &c.  to  the  evil  and  pernicious  ex- 
ample, &c.  and  agsdnst  the  peace,  '&c.  [Secorid  count  like  the 
Jirst^  only  charging  the  words^  Tou  wear  a  sword^  do  ypii  ? 
Third  count  charging  the  remainder  of  the  worA*  Rnirth^ 
j,yy^  omitting  the  words  altogether.]  And  the  said  coroner  an4  a^J- 
count.  tomey.  See.  that  the  said  L.  6.  in  order  the  sooner  to  bring 
about  and  accomplish  his  said  most  unlawful  and  wicleea 
purposes  as  aforesaid,  afterwards,  that  is  to  say,  on,  8cc.  by  force 
and  arms,  at,  &c.  aforesaid,  in  and  upon  the  said  H.  D.  be- 
ing then  und  there  in  ^e  peace  of  God  and  of  our  said  lord 
the  now  king,  did  unlawfully  and  violently  make  an  assault 
and  affray,  and  hun  the  ssud  H.  D.  he  the  said  L.  C.  (Bd  then 
and  there  by  force  and  arms,  unlawfully  and  violently  take  in 
his  arms,  and  with  all  his  force  and  might  throw  and  dash 
down  upon  and  agsunst^  the  ground,  he  the  said  L.  C.  Aen 
and  there  unlawfully,  wickedly,  maliciously  and  openly,  and 
in  the  presence  and  hearing  of  the  said  Ii.  D.  and  wi^out 
any  just  cause  or  provocation  whatsoever,  but  out  of  his  ma- 
lice aforethought,  speaking  and  uttering  these  hostile,  threat- 
ening, challenging  and  provocative  words  following,  that  is 
to  say,  I  (meaning  himself  the  said  L.  C.)  will  teach  you 
(meaning  the  said  H.  D.)  to  wear  a  sword:  which  words  he 
the  said  L.  C.  then  and  there  spoke  and  uttefred  as  aforesaid, 
with  a  forther  intention  to  move,  incite^  instigate  and  pro- 
voke him  the  said  H.  D.  to  fight  a  duel  with  him  the  said  L. 

C.  in  order  to  kill  and  murder  him  the  said  H.  D.  and  to 
cause  him  the  said  H.  D.  to  break  the  peace  of  our  now  said 
lord  the  king.  And  the  said  coroner,  &c..  that  the  said  H.  Q. 
had  no  sooner  recovered  himself  from  the  ground  on  which 
he  the  said  L.  C.  had  so  thrown  and  dasheahim the  said H. 

D.  as  aforesaid,  and  got  upon  his  legs,  but  the  said  L.  C.  did 
immediately  then  and  there  by  force  and  arms,  unlawfully 
and  violenUy  hit  and  strike  him  the  said  H.  D.  over  th^ 
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head  of  him  the  said  H.  D.  several  grievous  and  violent 
strokes  and  blows  with  a  naked  sword  which  lie  the  said 
L.  C.  had  then  and  there  held  in  his  hands,  whereby  the 
said  H.  D.  was  then  and  there  knocked  down  to  the  ground 
as  aforesaid,  and  him  the  said  H.  D.  being  so  knocked 
down  to  the  ground  as  aforesaidf  he  the  said  L.  C.  did 
then  and  there  by  force  and  arms,  unlawfully  and  violent- 
ly beat  and  strike  with  his  fist,  and  about  his  the  said  H.  D.'s 
head,  breast,  back,  arms,  shoulders  and  several*  other  parts  [*861j 
of  his  body,  by  reason  whereof  he  the  said  H.  D.  then  and 
there  remamed  and  continued  upon  die  ground  for  a  long 
time,  .to  wit,  for  the  space  of  half  an  hour  then  next  follow- 
ing and  upwards,  quite  stupified  and  senseless,  and  as  one 
diat  was  almost  dead,  also  by  means  thereof  he  the  said  H. 
D.  was  then  and  there  very  much  hurt  and  bruised,  in  and 
about  his  head,  breast,  back,  arms,  shoulders  and  several 
other  pax^  of  his  body,  and  put  under  the  utmost  fear  and 
apprehension  of  losing  his  life,  and  also  by  reason  thereof  he 
the  said  H.  D.  then  and  there  remained  and  continued  for  a 
long  time,  to  wit,  for  the  space  of  six  hours  then  next  follow- 
ing and  upwards,  quite  speechless,  ai;id  also  during  that  time 
and  for  the  space  of  ten  days  next  following  and  upwards, 
he  the  said  H.  D*  remained  and  continued  very  |11  and  weak, 
and  in  a  very  dangerous  and  languishing  condition  occasion- 
ed by  the  means  suoresaid,  that  is  to  say,  at,  &c... aforesaid, 
and  other  mischiefs  upon  him  the  said  H.  D.  he  the  said  L. 
C.  did  then  and  there  by  force  and  arms  unlawfully  and  vio-  ' 

lendy  bring,  to  the  great  damage,  &c.  \as  ante  86o/  There 
were  other  ctmnts  charging  only  parts  of  the  violence^  and  a 
count  for  a  common  assatth.'] 

That  A.  B.  late  of,  &c.  unlawfully  and  maliciousty  intend-  Forwrit^ 
ing  to  do  great  bodily  harm  and  mischief  to  R.  G.  T.  and  to  ing  *let* 
breakthe  peace,  &c.  on,  &c.  with  force  and  arms,  at,  &c.  wick-  [^^2|^^ 
edly  and  maliciously  did  endeavour  to  stir  up,  provoke  and  ther  to 
excite  the  said  R.  G.  T.  to  challenge  the  said  A.  B.  to  fight  a  sends 
duel  with  him  the  said  R.  G.  T.  by  then  and  there  writing,  ^^^ 
sending  and  delivering  to  himR.  G.  T«  a  scandalous,  malicious  dtteL(^) 
and  provoking  letter  from  the  said  A.  B.  to  the  said  R.  G.  T^ 
to  the  tenor  and  effect  following,  viz.  No.  28  Orchard-street, 
1st.  June,  1803,  Sir,  (meaning  the  said  R.  G.  T.)  {h)  it  will, 
I,  (meaning  the  said  A.  B.)  conclude,  from  the  description 
you  gave  of  your  feelings  and  ideas  with  respect  to  insult,  in 
a  letter  to  MV.  Jones  of  last  Monday's  date,  be  sufficient  for 
me  to  tell  you  diat  in  the  whole  of  the  Carmarthenshire  elec- 
___^ ' 

{jg)  .This  was  the  indictment  {K)  See  the  doctrine  of  innuen- 
sninst  Phillips,  and  held  as  suffi*  does  explained  post  SrS*  4.  as  IQ 
cient,  6  East  464.  see  notos  ante.  libels. 

Crim.  Law.  vol.  hi.  0  9 
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tioo  tmstnesSi  as  fkr  ^  it  relates  to  me,  you  have  behaved 

like  a  blackguard ;  I  shall  expect  to  hear  from  you  on  this 

subject,  and  will  punctually  attend  to  any  appointment  you 

may  think  proper  to  make  (meaning  that  the  said  A.  B.  would 

punctually  attend  to  any  appointment  that  the  said  R.  G.  T» 

might  think  proper  to  make  for  the  purpose  of  his  fighting  a 

duel  with  and  agdnst  the  said  R.  C  T.)  signed  by  the  said 

[♦862]    R.  G.  T.  with  intent  to  stir  up,  provoke*  andexcite  the  said 

R.  G.  T.  to  challenge  the  said  A.  B.  to  fight  a  duel  with  him, 

&c.  against  the  peace,  &c. 

For  as-  That  R.  B.  late  of,  &c.  being  a  disturber  of  the  peace  of 

^^^^*  our  said  lord  the  king,  on,  &c.  with  force  and  arms,  at,  &c. 

and  pro-    aforesaid,  in  and  upon  one  W.  C.  in  the  peace  nl  Crod  and 

yoking  to    our  said  lord  the  king  then  and  there  being,  did  make  an  ka^ 

fight  by      sault,  and  with  threats  and  opprobrious  famguage,  then  and 

ous  kn"'   there  wickedly  and  maliciouslv  did  stir  up,  provoke^,  and  ex- 

goage.  (s)  cite  him  the  said  W.  C«  to  fignt  a  battle  against  him  the  said 

R.  B.  and  further,  that  the  said  R.  B.  afterwards,  to  wit,  on 

the  same  day  and  year  abovementioned,  at,  &c.  aforesud, 

came  with  force  and  arms,  and  with  threats  and  opprobriouft 

language  then  and  there  wickedly  and  maliciously  did  stir  up, 

provoke  and  excite  him  the  said  W.  C.  then  and  there  being 

in  the  peace  of  God  and  of  our  said  lord  the  king,  to  fight 

against  him  the  said  R.  B.  a  duel  with  swords  and  pistols,  and 

other  wrongs  to  the  said  W.  C.  then  and  there  did,  to  the 

great  damage  and  terror  of  him  the  said  W.  C.  in  contempt 

&c.  to  the  evil  example,  &c.  and  against  the  peace.  Sec. 

For  send-       That  G.  S.  late  or,  &c.  esquire,  being  a  person  of  quarrel- 

lenge\.  *  some  and  turbuleitt  temper  and  disposition,  and  a  disturber 

bout  mo-    of  the  peace  of  our  said  lord  the  king,  on,  &c.  with  force  and 

ney  lost  at  arms,  at,  &c.  in,  &c.  unlawfully  and  maliciously  did  challenge 

cJTd^       J.  M.  esquire,  a  peaceable  subject  of  our  swl  lord  the  king, 

dice,  o^^  ^^  ^S^^  ^^^^  ^^™  ^^  ^^^^  J*  Af .  on  account  of  money  dien 

9  Ann.  c.   and  there  won  by  the  said  J.  M.  of  the  said  G.  S.  by  dien 

^  U.  8. 8.     and  there  gaming  and  playing  at  dice  with  the  said  G.  S.  at 

^^  a  certain  game  called  pass  dice,  or  hazard,  {i)  to  die  great 

damage  of  the  said  J.  M.  in  contempt,  &c.  and  against  the 

peace,  Sec.  and  also  against  the  form  of  the  statute,  &c.     And 

the  jurors,  &c.  do  furdier  present,  that  the  said  G.  S.  being 

such  person  as  aforesaid,  afterwards,  that  is  to  say,  on,  &Cy 

with  lorce  and  arms,  at,  &c.  unlawfully  and  maliciously  did 

provoke  the  said  J.  M.  to  fight  him  the  said  G.  S.  on  account 


(t)'  See  A  nmilar  precedent,  Cro.  assaults  on  account  of  money  won  at 

C.  C.  102.  gaming, 

(,/)    See   similar  precedeixts,  4         (A*)  As  to  stating  the  name  of  the 

Wentw.3ir.  2  Starkie,  407.  see  the  ^ame,  »ee  ante  833. 
act  recited  and  notes  ante  833.  on 


MALA  PRAXIS.  993> 

of  money  then  smd  there  won  by  the  said  J.  M.  of  tiie  said 
G.  S.  by  then  and  there  playing  at  dice  with  the  ssad  G.  S. 
at  a  certain  game  called  pass  dice,  to  the  great  damage  of, 
&c.  in  contempt,  &c.  and  against  the  peace.  Sec.  and  also 
against  the  form,  &c.  [Counts  for  an  assault  on  account  of  mo* 
ney  won  at  play^  were  added  as  ante  833«] 


INDICTMENTS  FOR  MALA  PRAXIS. 

That*  A.  the  wife  of  T.  A.  late  of,  &q.  gentleman,  being  a  [#863] 
person  of  wicked  mind  and  disposition,  and  unlawfully,  wick-  Af^it  • 
edly  and  injuriously  minding  and  intending  to  impose  upon  and  n^dwife 
deceive  divers  liege  subjects  of  our  said  lord  the  king,  under  fjj^^fdf^ 
the  ^se  colour  and  pretence  that  she  the  said  A*  A.  was  well  ih^iy  of  a 
akiUed  in  the  art,  profession  or  calling  of  a  midwife,  and  that  woman, 
she  was  of  sufficient  knowleckpe  and  ability  to  undertake  and  "j^^JJ'"*' 
.  practice  the  said  art,  professi w  or  calling,  and  to  execute  and  \san^  t£e 
perform  the  duties  of  such  art,  and  also  unlawfully.  Sec.  go*  art  uiat 
mg  about  and  causing  and  procuring  herself  the  said  A.  A.  "t^edied. 
to  be  engaged,  retained  and  employed  by  divers  liege  sub-  ^'^ 
jects  of  our  said  lord  the  king,  m  the  delivery  of  pregnant 
wonien,^or  large  sums  of  money  to  be  paid  to  her  the  said 
A.  A.  for  such  her  pretended  skill  in  the  said  art,   &c.  of  a 
midwife,  on,  &c.  with  force  and  arms,  at,  8cc.  unlawfully  did 
set  up  and  practice  the  said  art  of  a  midwife.  And  the  jurors, 
&c.  do  further  present,  that  the  said  A.  A«  so  having  set  up, 
used  and  practised  the  said  art,  &c.  on,  &c.  at,  &c.  in  pur- 
suance of  her  aforesaid  wicked  intentions,  4id  cause  and  pro- 
cure herself  the  said  A.  A.  to  be  retained  and  employed  in 
the  said  art,  &c.  to  deliver  one  M.  D«  then  the  wife  of  J.  D. 
of  the  parish  and  county  aforesaid,  butcher,  of  a  certain  male 
child  with  which  she  the  said  M.  D.  was  then  and  there  preg- 
nant, for  a  certain  large  sum  of  money  to  be  thereupon  paid 
to  her  the  said  A.  A.  for  her  attendance  on  the  said  M.  D. 
and  for  her  skill  and  ability  in  the  said  art,  &c.  of  a  midwife, 
and  the  said  A.  A.  then  and  there  unlawfully,  &c.  did  under- 
take to  deliver  the  s^d  M.  D>  of  the  said  male  child  with 
which  she  was  then  pregnant  as  aforesaid,  and  did  then  and 
there  unlawfully,  &c.  falsely  pretending  that  she  the  said  A. 
A.  was  of  sufficient  skill  and  ability  and  of  sufficient  know- 
ledge in  the  said  art,  he.  of  a  midwife  to  execute  and  perform 
the  same.     And  the  jurors,  &c.  do  further  present,  that  the 
said  A.  A.  not  regarding  the  life  of  the  said  M.  D.  or  of  the 


(0  From  4  Wentw.  360.  see  other  precedents,  Vet.  Int.  231.  Trem.P*  C.24!?. 
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child  widi  whichpbe^pras  so^pt^gnaiit  as  afai^psaid,  aad  being 
wholly  unskiUedln  the  said  art.  Bet.  of  It  midwife,  and  of  no 
J,  ability  to  perfonft  and  execute  die  duties  thereof,  a?nd  neg- 

jj*864]  lectiiieand  refeshig  neeessaiy  advice  and  assislance^*  on^ 
&c.  aforesaid,  at,  &c.  afok^&aid,  in,  for  and  about  Aedettve- 
fy  of  the  said  M.  D.  of  the  said  child  with  whidi  she  was  S0 
pregnant  as  aforesaid,  with  force  and  arms  unlawfully,  wick* 
cdly,  ignorandy,  rashly,  injuriously,  unskilfully.  Improperly^ 
unnecessarily  and  contrary  to  good  practice  in  the  said  art, 
&c.  of  a  midwife,  did  then  and  there  cut  off,  tear  off,  pull  off, 
separate,  sever  and  dismember,  the  left  arm  of  the  said  child  ^ 
with  which  she  the  said  M.  D.  was  so  pregnant  as  aforesaid, 
and  of  which  child  the  said  M .  D.  was  then  and  there  about 
to  be  delivered,  and  did  also  then  and  there  tmskilfully,  &c. 
and  contrary,  &c.  make  use  of  and  apply  in  and  about  the 
said  delivery  of  the  said  M.  D.  certain  destructive  instru- 
ments, to  wit,  a  certain  instrument  called  perforating  scissors, 
and  also  a  certain  other  instrument  called  a  crotchet,  and  the 
said  several  instruments  called  perforating^  scissors  and  a 
crotchet,  did  then  and  diere  unskilfidly,  &c.  and  coiitrary,  &c« 
introduce,  make  use  of  and  apply  in  and  to  the  womb  and  bo- 
dy of  the  said  M.  D.  and  with  the  said  destructive  instru- 
ments called  perforating  scissors  and  a  crotchet,  did  then 
and  there  unlawfully,  &c.  and  contrary,  8cc.  break  is  pieces^ 
crush  and  destroy  the  ribs  and  other  parts  of  the  body  of  the 
said  male  child,  with  which  she  the  said  M.  D.  was  so  prieg* 
nant,  and  of  which  she  was  so  then  and  thereabout  to  be  de- 
livered as  aforesaid,  within  die  womb  and  body  of  the  said 
M .  D. ;  by  reason  and  means  of  which  said  unlawfol,  wick- 
ed, injurious,  &c.  cutting  off  the  arm  of  the  said  child  as 
aforesaid,  and  also  of  the  said  unlawful,  8cc.  use  and  abuse  of 
the  said  several  instruments  called,  &c.  as  also  by  reason  and 
means  of  the  breaking  in  pieces,  crushing;  and  destnrving  thie 
ribs  and  other  parts  of  the  body  of  the  said  child  as  aforesaid, 
within  the  womb  and  body  ot  the  said  M.  D.  as  aforesaid, 
the  womb,  vagina  abdomen^  and  other  parts  of  generation, 
and  of  the  body  of  the  said  M.  D«  were  by  the  broken  bqnes 
of  the  said  child,  and  by  the  said  instruments,  called,  &c. 
then  and  there  greatly  torn,  lacerated,  extended,  wounded, 
injured  and  hurt,  and  a  great  and  violent  effusion  and  dis- 
charge of  blood  from  the  womb  and  body  of  the  said  M.  D. 
was  diereby  then  and  there  occasioned,  of  which  said  tearing, 
laceration,  extension,  wounding,  injuring  and  hurting  of  the 
vfoxxih^  vagina  abHomen^  and  other  parts  of  generation,  and 
other  parts  of  the  body  of  the  said  M.  D.  as  foresaid,  and  of 
,  the  great  and  violent  effusion,  &c.  of  blood  from  the  womb 
and  body  of  the  said  M.  D.  occasioned  thereby  as  aforesaid, 
she  the  said  M.  D.  from,  &c.  until,  Sec.  at,  &c.  did  languish, 
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and  langaish'mg  ^M  Uve^  on  which  w^49Yof^  &c«  she  ihe 
saidM.  D.  at,  Scc«  of  the  aaid  laceration,  «sc«  of  the  womb, 
&c.  and  of  the  body  of  Ae  aaid  M.  D.  in  nmoner  and  form 
aforesaidt  and  of  toe*  great  and  violent  effusion,  he*  of  hlood,  [^865} 
from  the  womb  and  body  of  die  said  M«  D.  died;  to  the  great 
scandal,  infamy  and  disgrace  of  hnman  nature,  and  <»  the 
midwives  of  tnis  kingdom,  to  the  very  great  damage  of  the 
said  J*  t).  in  evil  example,  &c.  and  against  the  peace,  &c. 


OFFENCE  OF  LIBEL,  (m.) 

FXELIMINART*  VOTES   UPON   THE   OMENCE,   MODES  or  PRO-    [*866] 
skCtmON,     VEKUE,     IITDICTMEMT,     EVIDENCE,    VERDICT, 
JUDGMENT  AND  PUNISHMENT. 

■  Offence^  In  briefly  considering  the  offence  of  Lihel^  we  will  Off«fc«^' 
enquire,  1st.  by  wnat  mode  of  expresssion  a  libel  may  be 
conveyed ;  2dly,  of  what  kind  of  denimation  it  must  consist ;         ^ 
3dly,  now  plainly  it  must  be  expressed  ;  4thly ,  what  mode  of 
pnblicadon  is  essential ;  5thly,  who  are  liable  to  be  punished 
tor  a  libel  criminally,  either  as  composer  or  publisher. 

L  By  -what  mode  of  eocpression  a  libel  may  oe  conveyed.  The 
most  simple  idea  of  libel  is  where  the  defamatory  matter  is 
reduced  into  wrif  ffzj^.  But  the  exhibidoAof  a  picture,  ind- 
mating.  that  which  in  print  would  have  been  libellous^  is 
equally  criminal,  2  Campb.  512.  5  Co.  125.  but  see  3  Campb. 
323«  So  the  fixing  a  gallows  ataman's  door,  the  bummg 
iiimin  effigy,'orthe  exhibiting  him  in  any  ignominious  manner, 
is  indictable  as  a  libel.  Hawk.  b.  1.  c.  73.  9, 2,  11  East  227. 
But  mere  opprobrious  words,  unless  they  are  spoken  of  a 
magistrate  m  his  official  capacity,  or  tend  immediately  to 
provoke  a  ^challenge,  are  not  punishable  or  criminal  in  the 
temporal  courts,  3  Salk.  190.  2  Camp.  142. 

It.  What  kind  of  defamation  a  libel  mu^t  contain.  There 
is,  perhaps,  no  branch  of  the  law  which  it  is  so  difficult  to  re- 
duce to  any  exact  principles,  or  to  compress  within  a  small 
compass  as  the  requbites  of  libel.  All  publications  deny-- 
ing  the  Christian  religion  to  be  true-— all  works  casting  gross  ' 
ridicule  on  the  church  of  England—- <dl  writings  subversive 
of  morality,  and  tending  to  inilame  the  passions  by  indecent 
language-— Are  indictable  at  common  law  ;  and  publications", 
the  natural  tendency  of  which  is  to  excite  sedition,  to  bring 


(m)  As  to  this  offence  in  genenL  George  on  Libel.  Starkie  on  SUn- 
tee  Hawk.  b.  1.  c.  73.  Com.  Dig.  Li-  der.  Bum  J.  Libel.  Willlanis  J.  Li- 
bel. B«c.  Abr,  Ubel.  Holt  on  i&els.     bel.  Dick.  J .  Ltbe|. 


^96  PRELIMINART  NOT^S. 

either  the  constitution  of  this  country  or  government  it  gene- 
ral into  contempt,  are  highly  criminal.  But  it  has  been  laid 
down  that  the  imputation  of  mere  error  in  judgment,  even 
to  the  sovereign  himself,  if  done  "  with  perfect  decency  and 

f*867]  f cspect*  and  without  any  inmutation  of  bad  motives,"  is  not 
libellous,  2  Campb.  402.  Tne  que^^Uon  then  with  respect  to 
publications  on  the  king  and  his  ministers,  is  whether  bad 
motives  are  imputed  to  them  by  the  writer,  and  whether  they 
are  couched  in  terms  that  are  decent  and  respectful.  From 
hence  it  wiU  follow,  that  though  the  tendencies  of  measures 
may  be  discussed  with  temperance,  thev  must  never  be  impu* 
ted  to  corrupt  design,  that  no  member  of  the  government  must 
be  charged  with  corruption,  or  with  a  wish  to*  infringe  on  the 
liberties  of  the  people :  this  indeed,  follows  from  the  defini- 
tion of  libel  itself,  as  applied  to  individtials.  It  is  said  to  be 
**a  malicious  defamation  tending  to  blacken  the  memory  of 
one  who  is  dead,  or  the  reputation  of  one  who  is  alive,  and 
expose  him  to  public  hatred,  contempt,  or  ridicule,"  Hawk. 
b<  1.  c.  7S.  s.  1.  And  nothing  can  be  clearer  than  that  truth 
is  no  justification  of  defamatory  writings,  as  far  as  respects 
criminal  prosecutions,  for  this  rekson,  that  the  criminal 
law  subjects  libellers  to  punishment,  not  as  a  mode  of  redress 
to  the  party  libelled,  but  on  account  of  such  libel  having  a  ten- 
dency to  occasion  a  breach  of  the  peace,  Bui.  N.  P.  9.  Selwyn, 

'  N.  P.  Libel,  2nd  ed.  1047,  note  6. :  and  it  has  been  argued, 

that  as  .truth  is  more  likely  to  provoke  animosity  than  false- 
hood, it  is  in  fact  more  libellous,  5  Co.  125.  Hawk.  b.  1.  c. 
73.  s.  6.  And,  as  the  officers  of  state  have  at  least  tiie  same 
privileges  with  other  persons,  it  follows  that  to  write  truth 
though  ever  so  notorious,  respecting  them,  which  tends  to 
'^blacken  their  reputation,  and  expose  them  to  public  hatred, 
contempt,  or  ridicule,"  is,  in  itself,  a  libel.  It  is  true  the 
term  ^^  malicious  "  is  introduced  into  the  definition  by  Hawk- 
kins  ;  but  in  this  case  as  in  murder  and  many  others,  the  qual- 
ity is  rather  a  legal  inference  from  the  crime  than  one  c£  its 
constituent  parts,  Gilbert^s  cases,  L.  and  £.  190.  1,  2,  &c.  > 
indeed  there  is  never  any  occasion  to  prove  it ;  and,  in  the 
cases  of  printers  and  publishers,  we  find  men  repeatedly  con- 
victed where  it  is  probable  they  were  ignorant  of  the  contents 
of  the  papers  they  were  assisting  to  circulate,  5  Burr.  2686. 
20.  St.  Tr.  803*  Gobbet's  ed.  Whether  or  not  the  party  acted 
maliciously  makes,  therefore  no  difference  in  practice.  The 
doctrine  oilibels  is  founded  solely  on  a  regard  to  public  tran- 
quility :  it  puts  the  merits  and  the  feelings  of  individuals  out 
of  the  question ;  and  this  consideration  may,  in  some  degree 
elucidate  a  subject  which,  in  itself,  appears  so  perplexing. 

It  is  further  to  be  collected  tiiat,  in  order  to  constitute  a 
libel  it  is  not  necessary  that  any  thing  criffuno/ should  be  im- 
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Iated  to  the  par^  injured ;  it  is  sufficient  if  the  writer  has  ex* 
ibited  him  in  a  ludicrous  point  of  view,  has  pointed  him  out 
as  an  object  of  ridicule^  or  disgust,  has  in  short,  done  that  r#g68l 
which  has  a  natural  tendency  to  excite  him  to  revenge,  2 
Wils.  403.  Bac.  Abr.  Libel  A  2.  4  Taunt.  355.3  Campb  214. 
And  therefore,  words  in  themselves  not  scandalous,  become 
criminal  if  put  in  writing  so  that  they  tend  in  any  degree  to 
a  man^s  discredit^  Hardw.  470.  Bac.  Abr.  Libel  A.  2.  It  is 
also  said  that  this  applies  still  more  strongly  to  persons  em» 
ployed  in  public  capacities,  id.  ibid.  So  that  to  publish  any  thing 
which  "  tends  in  any  degree  to  the  discredit'*  of  the  ministry 
or  of  public  functionaries,  whether  true  or  false,  is  libeUous. 
And  this  seems  to  be  the  true  boundary  of  the  freedoiu  of 
discussion. 

A  greater  latitude  of  observation  has,  however,  been  allow- 
ed on  books^  than  on  characters.  When  a  work  is  sent  into 
the  world,  the  author  subjects  it  to  fair  and  impartial  criti- 
cism. ^*  That  publication,"  ssud  Lord  Ellenborough,  "  I 
shall  never  consider  as  a  libel,  which  has  for  its  object  not 
to  injure  the  reputation  of  any  individual,  but  to  correct  mis- 
representations of  fact,  to  refute  sophistical  reasonings,  to 
expose  a  vicious  taste  in  literature,  or  to  censure  what  is  hos* 
tile  to  morality,"  1  Campb.  352.:  for  this  purpose  the  critic 
may  employ  ridicule  howevdk*  poignant,  1  Campb.  357.  and 
it  is  even  allowed  to  attack  the  author  himseli,  so  far  as  he 
has  mixed  himself  up  with  the  composition  he  has  thought 
fit  to  publish,  but  the  moment  the  critic  travels  from  the  book 
to  follow  the  writer  into  his  private  life,  and  leaves  his  worka 
to  attack  his  character,  the  criticism  becomes  libellous,  t 
Campb.  355. 

It  IS  laid  down  generally  by  the  older  writers,  that  it  i» 
equally  libellous  to  throw  a  shade  over  the  memory  of  the 
dead  as  to  detract  iron^the  reputation  of  the  living,  5  Co« 
125.  Hawk.  b.  I.e.  73.  s.  1.;  but  on  the  principle  which  con* 
stitutes  the  criminality  of  libels,  this  can  only  be  true  when  the 
writing  has  a  tendency  to  create  a  breach  of  the,  peace,  by  in- 
citing the  friends  and  relatives  of  the  deceased  to  avenge  the 
insult  offered  to  the  family :  and  it  is  therefore  now  holden 
to  be  necessary  to  aver  in  the  proceedings  and  prove  on  the 
trial,  that  the  publication  was  intended  to  create  disturbance, 
to  throw  scandal  on  the  family  or  descendants  of  the  party 
accused,  or  to  induce  some  one  to  break  the  peace  for  the 
purpose  of  vindicating  the  deceased,  4  T.  R.  126. 

III.  Honv  plainly  the  scandal  must  be  expressed^  It  seems 
to  be  deducible  from  the  cases  on  this  subject,  that  if  the  mat- 
ter be  understood  as  scandalous,  and  is  calculated  to  excite 
ridicule  or  abhorrence  against  the  party  intended,  it  is  libel- 
lous, however  it  may  be  expressed,  5  East  463.     1  Price^  11. 
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IT.  18.    Irony  may  convey  imputations  more  eflectually  than 

direct  assertion  ;  uius  it  nas  been  holden,  that  where  a  man 
r*869]  reckons  up  the  acts  of  charity  of*  another,  and  then  taunt- 
ingly adds,  "  You  will  not  play  the  Jew  nor  the  hypocrite," 
evidently  insinuating  that  all  his  munificence  arises  from 
the  love  of  ostentatious  display,  the  publication  will  be  libel- 
••  lous.  Hob.  215.  So  where  the  writer  pretends  to  hold  up  the 
characters  of  public  men  to  imitation,  by  praising  them  for 
qualities  they  are  charged  with  wanting,  and  which  from 
their  situations  they  would  not  be  expected  to  possess  ;  as  if 
he  sets  forth  an  illiterate  general  as  a  great  scholar,  or  a 
statesman  accused  of  wanting  active  courage  as  a  gallant  sol- 
dier., he  will  be  considered  as  imputing  to  them  the  want  of 
those  endowments  as  a  disgrace,  Hawk.b.  1.  c.  73,  s.  4.  And 
the  circumstance  of  initials  being  substituted  for  the  name  of 
the  party  libelled  will  form  no  excuse  to  the  writer,  if  his  mean- 
ing is  sufficiently  obvious  to  the  reader,  for  it  would  be  absurd 
if  that  which  is  sufficiently  plain  to  work  all  the  mischief  of  a  ma- 
lignant slander,  and  which  all  who  read  it  understand,  should  be 
regarded  as  too  obscure  to  be  visited  by  justice,  or  understood 
by  juries  and  judges ;  and  therefore  tne  declarations  of  spec- 
tators attending  the  exhibition  of  a  libellous  picture,  may  be 
admitted  as  evidence  to  shew  that  the  parties  intended  by  the 
figures  are  known  to  common  observers,  2  Campb.  512.  5 
East  463.  The  supposed  libel  must  however  contain  une- 
quivocal expressions  of  bad  character. 

Formerly  it  was  said  no  writing  could  be  esteemed  a  libel 
except  it  reflected  on  some  individual ;  and  that  mere  ob- 
scene ribaldry,  without  reflection  on  any  one,  is  not  an  in- 
dictable offence,  though  the  party  miffht  be  compelled  to  find 
sureties  for  his  good  behaviour,  as  being  a  person  of  ill  fame. 
Hawk.  b.  I.e.  73.  s.  9. ;  but  it  is  quite  clear  that  there  is  not 
the  least  ground  for  this  distinction.  Immoral  publications 
are  punishable — ^not  perhaps  so  properly  under  the  denomi- 
nations of  libels — ^because  they  tend  to  destroy  the  morali^ 
of  public  feeling,  and  to  produce  many  of  those  crimes  whicn 
require  to  be  visited  with  more  severe  penalties,  2  Stra.  788. 
ante  46.  And  treatistes  against  civil  government,  or  heredi- 
tary right  in  general,  are  indictable  upon  the  same  principle 
witii  writings  which  affect  individuals. 

IV.  What  mode  of  iniblication  xuill  excuse  matter  otherwise 
UbeUotis.  It  is  certain  that  no  allegation,  however  false  or 
malicious,  contained  in  articles  of  the  peace,  in  answers  to  in- 
terrogatories, in  affidavits  duly  made,  or  in  any  other  proceed- 
ings in  a  regular  course  of  justice,  will  render  the  party  in- 
dictable as  a  libeller,  though  the  offensive  matter  may  be  or- 
dered to  be  struck  out,  with  costs,  4  Co.  14.  2  Burr.  807. 
Hawk.  b«  1.  c.  73.  s.  8.  1  Saund.  131.  n.  1.;  nor  can  any 
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thing  be  dta^ged  as  Kbelldas,  ^hich  U  coi^tained  in  a  petition 
to  erther  liouse  'of  paflhiment,  however  it  may*  affect  indivi-  [*870J 
duals,  1  Ley.'^^fO.  1  Saund.  132. ;  and  die  reasqn  of  this  is 
manifest,  because  t!he  courts  of  justice  and  the  great  council 
of  die  state,  are  the  constitutional  tribunals  to  which  griev- 
ances should  be  preferred,  and  to  bring  alledged  wrongs  un- 
der their  tiotice,  is  to  support  and  not  to  break  the  peace  ^ 
since  their  discussion  puts  an  end  to  the  dispute.  So  no  pre- 
sentment of  a  grand  jury  can  be  libellous,  Moor,  627.  And 
it  lias  been  laid  down  by  some  of  the  older  writers  that  no  want 
of  jurisdiction  in  the  court  before  which  a  complaint  is  pre- 
ferred, win  take  away  diis  protection  ;  because  the  mistake 
on  tliTs  subject  is  not  to  be  attributed  to  the  error  of  the  party 
himself^  but  of  his  legal  adviser,  see  Hawk.  b.  1.  c.  73.  s^8. 
1  Saund.  131.  n.  1.:  but  it  is  contended  by  Hawkins  diat 
where  it  appears  from  the  whole  circumstances  of  the  case, 
that  the  prosecution  is  commenced  for  the  mere  purpose  of 
libelfing,  and  without  any  intention  to  proceed  in  it,  such  an 
abuse  and  mockery  of  public  justice  should  not  become  a  shel- 
ter for  the  guilt  which,  in  resdity,  they  increased,  id.  ibid,  and 
cases  there  cited. 

If  a  person  not  onty  charge  another  with  improper  conduct 
in  the  course  of  a  judicial  proceeding,  but  .afterwards  publish 
it  to  the  world,  he  will  be  as  much  guilty  of  a  libel  as  if  it 
had  arisen  directly  from  the  invention  of  its  author,  1  Saund. 
133.  Hawk.  b.  1.  c.  73.  s.  12.  Thus  a  peer  or  member  of 
parliament,  though  privileged  to  speak  his  sentiments  in  the 
house,  may  be  guilty  of  a  libel  by  publishing  it,  however  cor- 
rectly, to  die  world,  1  £sp.  Rep.  228.  And  if  defamatory 
matter,  in  the  form  of  a  petition  to  parliament  be  delivered  tq 
any  other  person  except  members,  the  circulation  will  be  cri- 
minal, 1  Saund.  131.  1  Sid.  414.  Hawk.  b.  1.  c.  73.  s.  12. 
Even  the  mere  publication  of  the  proceedings  at  a  public  of- 
fice on  the  examination  of  a  party  accused  of  a  crime  is  ille- 
gal, especially  if  accompanied  with  observations  tending  to 
prejudice  the  mind  of  the  public  a^inst  him,  2  Camj>b.  563. 
And  an  order  made  by  a  corporation  and  inserted  in  their 
books,  that  a  person  against  whom  a  jury  have  given  large 
damages  on  an  action  for  a  malicious  prosecution,  has  been 
actuated  by  motives  of  public  justice,  is  libellous,  as  tending 
to  throw  discredit  on  judicial  proceedings,  2  T.  R.  199.  But 
die  delivery  of  printed  copies  to  all  the  members  and  the  ne* 
cessary  exposure  of  the  manuscript  to  the  compositors  and  ^ 
other  workmen  concerned  in  printing  it,  are  not  indictable  of- 
fences, 1.  Lev.  240.  1.  Saund.  133. 

V.  Who  are  liable  to  be  punuhed  criminally  for  a  libelj  either 
as  cornposera  or  publishers.  Without  a  publication  of  some  kind, 
the  offence  of  libel  is  not  complete;  but  the  sending  a  letter  to  the 

Crim.  Law.  vol.  hi.  p  p 
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[*87i]  party  himself)  filled  with  abusive  language,  is  indictable  be* 
cause  it  tends*  to  provoke  him  to  break  ^e  peace  in  order  to 
reveoge  the  insult  he  has  thus  received,  2  Barnard,  102.  Hawk, 
b.  1.  c.  73.  s.  11.  6  East,  464. ;  indeed  it  now  appears  that  the 
finding  the  paper  in  the  handwriting  of  the  defendant  is  such 
prima  facie  evidence  of  a  publication  by  him,  as  to  admit  the 
writing  to  be  read  to  the  jury,  5  Burr.  2689.  The  mere 
transcribing,  however,  of  a  libel,  does  not  amount  to  publi- 
oalion,  but  is  a  fact  from  which  the  jury  may  infer  it  accord- 
ing to  the  circumstances  before  them,  9  Co.  59.  3  Campb. 
210.  tt  18  laid  down  by  Lord  Coke  diat  to  read  a  libel,  or 
to  hear  it  read,  without  a  previous  knowledge  of  its  malign 
nity,  or  to  repeat  in  Order  to  ridicule  or  censure  it  in  the  hear- 
ing  of  others,  is  not  criminally  to  publish  it,  9  Co.  59.  b. ; 
and  it  has  been  said  that  to  repeat  a  libel  in  mere  jest  and 
.  merriment,  is  not  an  indictable  offence.  Moor,  627:  but  this 
may  well  be  disputed;  at  least  if  the  mirth  be  directed 
against  the  object  and  not  the  author  of  the  libel,  since  there 
is  nothing  wnich  tends  more  to  exasperate  than  ridicule, 
Hawk.  b.  I.e.  73.  s.  14.  The  party  who  writes  a  libel  dic- 
tated by  another,  with  discretion  to  understand  its  nature- 
he  who  originally  procures  it  to  be  composed — he  who  actu- 
ally composes  it^-he  who  prints  or  procures  it  to  be  printed 
—-he  who  publishes  or  causes  it  to  be  published,  all,  in  short, 
who  assist  in  framing  or  in  diflfiising  it,  are  implicated  in  the 

giilt  of  the  offence,  1  Salk.  417.  Hawk.  b.  1.  c.  73.  s.  10.  2 
ampb.  512.  but  see  3  Campb.  323.  And  it  is  no  excuse  for 
a  printer  dr  publisher,  that  he  was  ignorant  that  he  was  af- 
fording the  means  of  circulating ;  and  even  though  he  is  ab- 
sent from  the  office  or  shop  at  the  time,  he  will  be  held  crimi- 
nally liable,  20  St.  Tr.  803.  and  see  CuthelPs  case,  Ersk. 
Speeches,  and  LoVell's  case,  and  3  M.  and  S.  11, 12,  &c. 
Modes  of  Modes  ofprosecution.-^ln  cases  where  the  libel  is  directed 
profecu-  against  the  king  or  his  government,  the  offender  is  usually 
^'  prosecuted  by  ex  officio  information  in  the  king^s  bench,  filed 
by  the  attorhey  ffeneral :  the  modes  of  proceeding  in  which  case 
are  detailed  iti  the  first  volume.  When  the  slander  more  im- 
mediately affects  an  individual,  he  may  either  prefer  a  bill  of 
indictment  in  the  usual  course,  or  move  for  leave  to  file  a 
criminal  information  in  the  crown-office :  but  the  court  will 
exert  a  discretionary  power  in  deciding  whether  they  wiU 
dius  sanction  a  prosecution,  and  will  frequently  deny  it  where 
an  indictment  might  well  be  supported,  liius,  where  the 
apt>lication  is  made  a  long  time  after  the  publication  com- 
plained of,  where  too  great  strictness  would  discourage  uset 
fill  investigations,  or  where  the  libellous  matter  is  true,  an 
information  will  not  be  granted :  1  Stra.  498.  Andr.  290.  and 
^ekiefote  where  ^e  lit^L  contains  a  direct  charge  which  it 
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lies  in  the*  power  of  the  ap]dicant  to  deny  if  false^  the  court  l*9ffl] 
will  require  a  positive  affidavit  that  the  charge  is  unfounded: 
Dougl.  264.  but  where  the  person  slandered  is  in  a  foreign 
country  at  a  great  distance  so  that  he  cannot  make  affidavit, 
where  the  allegations  of  the  libel  go  to  general  character  and 
not  to  particular  facts,  to  which  it  would  be  absurd  to  require 
a  denial,  where  the  imputation  is  of  seditious  language  in 
parliament,  which  no  one  can  impute,  because  nothmg  that 
passes  there  is  liable  to  question,  such  affidavit  will  not  be 
required.  Dougl.  387.  ante  1  vol.  S^fTT  An  indictment  seems, 
however,  to  be  tibe  most  easy,  as  it  is  the  most  constitutional 
remedy. 

Indictment  or  Information, — Venue.  It  seems  that,  in  case  Indict- 
of  a  libellous  letter,  the  venue  may  be  laid  either  in  the  ^^^^' 
county  where  it  was  written  and  put  into  the  post*office,  or 
in  that  where  it  was  delivered  to  the  party  to  whom  it  was 
addressed.  1  Campb.  215.  2  Campb.  506,  1  Leach,  143. 
But  the  post-mark  is  not  sufficient  evidence  of  a  publication 
in  tiie  county  whence  it  is  supposed  to  come  on  account  of 
the  possibility  of  forgery.  1  Campb.  215.  Nor  is  a  mere 
acknowledgment  of  the  defendant  in  the  county  where  the 
venue  is  laid  sufficient  to  giye  the  court  jurisdiction  to  de^ 
termine  the  charge.  7  East,  68.  If,  however,  a  person  in  Ire- 
land procure  ano&er  to  public  a  libel  in  Westminster,  he 
toxy  be  indicted  in  Middlesex.  7  East,  66.  3  Smith,  9r.  9. 
1  Esp.  Rep.  63.  6  East,  589,  590. 

Charge^  is?c.  In  an  indictment  for  a  libel  agaunst  a  parti-  Chirj^, 
cular  individual,  his  name  should  be  inserted ;  for  if  it  be  ^' 
stated  merely  as  agaunst  certain  persons,  the  proceedings 
will  be  invalid.  When  two  persons  are  guilty  of  the  publi- 
cation of  a  libellous  song,  by  singing  at  the  same  time,  they 
may  be  joined  in  the  same  proceedings.  2  Burr.  983 .  It  is  pro- 
per to  charge  that  the  defendantcomposed,  printed,  and  [)ubfish- 
ed  a  libel,  because  if  it  appears  that  he  did  either,  the  indictment 
will  be  sufficiently^  supported:  ante  1  vol.  251,296. 2  Campb. 
584,  646.  but  if  it  be  stated  in  the  disjunctive  that  he  com- 
posed, &c.  or  caused  to  be  composed,  the  allegation  will  be 
too  uncertain.  8  Mod.  330.  ante  1  vol.  236.  There  is  no 
occasion  to  allege  that  the  oifence  was  committed  with  force 
and  arms  since  the  publication  of  a  libel  is  not  a  breach  of 
the  peace,  but  only  tends  to  produce  it.  7  T.  R.  4.  Nor  is 
it  necessary  to  state  that  it  was  Aotlq  falsely^  because  false- 
hood is  no  requisite  of  libel,  id.  ibid,  and  if  it  were,  the  inference 
would  be  that  the  calumny  was  false  till  the  contrary  appear ; 
but  tile  word  maHciotisly^  or  falsely,  or  some  other  epithet 
equivalent  to  it  has  been  holden  to  be  material. 

But  the  most  important  part  of  the  indictmeiit  ii,  th«  net- 
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[*8^3]  ting  forth*  the  matter  charged  as  libellous.  («)  Such  cir- 
cumstances should  be  previously  stated  by  way  of  induce^ 
tnent  as  will  be  necessary  to  explain  its  meaning ;  and  the 
whole  should  be  so  explained  by  innu^n^o^^  ^s  to  charge  its 
import  as  scandalous  and  criminal.  The  nature  and  office  of 
innuendoes  must  therefore  become  the  objects  of  a  short  in- 
inquiry.  Style,  392.  An  innuendo  is  an  averment  to  explain 
the  defendant's  meaning  bv  reference  to  matter  previously  in- 
troduced into  the  proceedings.  It  is. necessary  only  where 
the  intent  may  be  mista](ien,  or  where  it  cannot  be  collected 
from  the  libel  itself.  Cowp.  679,  683.  5  East,  463.  The 
practice  of  overloading  the  record  with  innuendoes  to  ex- 
plain facts  which  need  no  explanation  has  been  recently  cen- 
sured by  Lord  EUenborough,  who  observed  that  it  seemed  to 
proceed  on  the  supposition  that  the  court  had  no  discernment, 
and  the  Jury  no  understanding.  It  is  necessary  where  the 
wordfi  of  a  writing  are  general,  ironical,  or  spoken  by  way  of 
allusion  or  inference,  so  that  though  any  man  reading  it  will 
perceive  its  offensive  meaning,  it  is  by  connecting  it  with 
some  facts  or  association^  not  expressed  in  words  but  which 
thev  necessarily  present  to  the  mind.  In  this  case  an  expla- 
nation must  be  put  on  the  record ;  because  the  jury  can  take 
cognizance  of  nothing  but  what  is  tiiere  stated  with  legal  pre- 
cision. Cowp.  683.  This  certain^,  it  is  the  object  of  an  in- 
nuendo to  mark  out  with  the  utmost  distinctness.  If  is  only 
explanatory  of  matter  already  expressed,  which  it  applies  to 
the  part  tiiat  is  ambiguous  ;  but  it  neither  alters  nor  enlarges 
the  sense  of  previous  averments.  2  Salk.  513.  1  Saund  243. 
n.  (4.)  Not  only  is  it  unable  to  create  that  which  did  not  ex- 
ist, but  it  cannot  render  that  certain  that  before  was  doubtful, 
or  make  that  clear  which  was  previously  obscure.  5  East,  469. 
Its  simple  object  is  to  reduce  a  natural  to  a  legal  certainty : 
it  signifies  no  more  than  id  est,  or  scilicet^  that  such  a  person 
means  a  particular  person,  or  such  a  thing  a  particular  thing, 
and  must  have  precedent  matter  to  which  it  refers.  4  Co.  17 
b.  Every  thing,  therefore,  intended  to  be  thus  alluded  to 
must  be  stated  previous  to  the  innuendo,  which  i^  to  apply  it 
to  the  matter  charged  as  libellous.  8  East,  427. 6  T.  R.  691. 
Thus,  it  18  erroneous  to  charge  that  the  defendant  said  of 
another,  he  b\imt  my  bam,  siding  by  way  of  innuendo^ 
^^  meaning,  my  bam  full  of  com,"  because  this  is  not  an  ex- 
planation of  what  was  said  before,  but  an  addition  to  it.  4  Co. 
20.  a.  But  had  it  been  averred  in  the  introduction  that  the 
defendant  liad  a  bam  full  of  com,  and  that  in  a  conversation 


(n)  As  to  the  meaning  of  the  terms     tiscd  to  preface  the  statement^  se& 
<*  pypport,*' «« tenop,"  &c.  which  arc     1  vol.  233, 4, 5. 
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tespecdng  that  bam  the  words  were  uttered,  the  innuendo*    [*87^ 
would  have  been  good,  and  by  coupling  the  libel  with  the  in* 
ducement,  the  sense  would  have  been  complete.  Cowp-  684. 
Thus  also  where  in  an  information  for  a  libel  on  the  justices 
of  Suffolk,  it  was  not  stated  that  the  libel  was  ^^  of  and  con- 
cerning the  justices  of  Suffolk  ;  but  an  innuendo  was  intro- 
duced averring  that  certain  orders  mentioned  in  the  writing, 
meant  orders  made  by  the  justices  of  the  peace  for  the  coun- 
ty of  Suffolk,  the  judgment  was  arrested.  Saver,  280.     But 
had  the  libel  been  stated  to  be  of  and  concemmg  the  justices 
of  Suffolk,  or  had  the  libel  itself  said  in  any  part,   that  the 
order  was  made  by  the  justices,  the  proceedings  would  pro- 
bably have  been  nolden  valid :  for  in   Home  Tooke's  case, 
where  he  was  charged  in  an  information  with  a  libel  in  pub- 
lishing that  Americans  had  been  inhumanly  murdered  by 
the  king's  troops,  which  was  averred  to  be  ^  of  and  concern- 
ing his  majesty's  government  and  the  employment  of  his 
troops,*'  it  was  moved  in  arrest  of  judgment  that  there  was   ' 
no  averment  or  innuendo  to  shew  that  the  employment  of  the 
troops  was  by  the  king's  authority,  but  it  was  nolden  suffi- 
cient  with  reference  to  the  introduction:  Cowp.  672.   11 
Harg.  St.  Tr.  291.  so  where  a  libel  prosecuted  respected  the 
management  of  the  navy,  and  in  the  introductory  part  it  was 
described  as  ^^  of  and  concerning  the  royal  navy  ot  this  king- 
dom and  the   government  of  the  said  navy."    Though  the 
term  navy  in  libel  was  only  explained  by  the.  innuendo  as 
**  meaning  the  royal  navy  of  this  kingdom,"  the  informatioif 
was  holden  proper.  5  Harg.   St.  Tr.  590.     A  sioular  deter- 
mination took  place  in  The  King,  v.  Matthews,  where  the 
words  of  the  seditious  matter  were  ^  from  the  solemnity  of 
the  chevalier's  birth ;  and  if  hereditary  right  be  any  recom- 
mendation, he  has  that  to  plead  in  his  favour ;"  the  indict- 
ment'charged  them  to  have  been  written  *^  of  and  concerning 
the   pretender,"  and  ^^  of  and  concerning  his   right  to  the 
crown  of  Great  Britain  ;"  and  the  innuendoes  on  the  term 
^^  chevaHeTy^  &c.  referred  to  this  introductory  averment ;   the 
charge  was  regarded  as  having  been  specified  with  sufficient 
precision.  9  Harg.  St.  Tr.  682.  And  whenever  the  innuendo 
IS  erroneous  in  consequence  of  its  going  beyond  its  office,  if 
the  libel  be  clear  to  a  common  intent  without  it,  the  defec- 
tive part  may  be  rejected  as  surplusage.  6  East,  427.   Cro. 
Car.  512.  Cowp.  275.  5  East.  463. 

It  may  be  collected  from  the  cases  on  the  subject  of  innu- 
endoes that  it  is  very  material  to  state  that  the  libel  was  of 
and  concerning  the  party  intended.  If  the  libel  be  in  a  fo- 
reign language,  it  shoidd  be  set  forth  in  such  language  as 
written,  and  though  it  is  usual  to  add  a  translation.^  this  is 
said  not  to  be  requisite  or  safe ;  it  is  however,  the  practice 
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to  insert  the  translation.  6  T.  R.  162.  1  Saund.  242.  ante  2 
[*875]  vol. 52.  n.  (1.)  It  is  not  necessary')*' to  set  fordi  the  whole  of  the 
paper  in  which  the  libellous  matter  is  contained,  but  those  parts 
maybe  selected  which  are  most  offensive :  2  Salk.  417.  but  then 
those  parts  which  are  separated  by  intervening  matter  ought 
not  to  be  set  forth  as  if  they  were  continuous,  but  should  be 
stated  in  a  certain  part  of  which  said  libel  there  was  and  is 
contained,  &c.  and  ^^  in  a  certain  other  part  of  the  ssud  libel, 
there  was  and  is  contained,  &c."  setting  forth  the  words  re- 
spectively charged  as  criminal.  1  Campb.  353.  The  libel 
ought  to  be  set  forth  with  all  possible  correctness ;  for  any 
variation  in  the  sense,  between  the  matter  charged  and  that 
proved  will  be  fatal :  1  Campb.  352.  but  the  mere  alteration 
of  a  dingle  letter,  so  long  as  it  does  not  change  one  word  into 
another,  will  not  vitiate,  though  even  so  small  a  variance,  if 
it  rendered  the  meaning  different,  would  make  the  whole  in- 
valid. 1  Leach,  145, 133.  Dougl.  193,  4.  ante  1  vol.  293, 4, 5. 
What  cvi-  Evidence.  Before  the  prosecutor  can  be  admitted  to  read 
dence  8uf-  ^  paper  charged  as  libellous,  he  must  give  prima  facie  evi- 
dence of  a  publication  by  the  defendant.  This  may  be  either 
positive  in  itself  or  be  inferred  from  tacts  which  are  not  con- 
clusive. Proof  that  the  defendant  took  part  in  a  procession 
carrying  the  party  injured  in  effigy  to  render  him  ridiculous, 
that  he  distributed  me  libel  himself,  or  that  he  maliciously 
read  or  sung  die  offensive  matter  in  the  presence  of  others, 
is  evidence  of  the  former  kind  and  establishes  a  publication 
which  cannot  be  repelled.  5.  Co.  125.  b.  Moor,  813.  Evi- 
dence of  the  latter  kind  is  where  die  paper  is  shewn  to  be  in 
the  hand  writing  of  the  defendant ;  for  though  this  may  not 
amount  to  a  publication,  it  will  suffice  to  throw  .on  him  the 
burden  of  proving  the  negative,  1  Ld.  Raym.  417.  4  Esp. 
Rep.  248.  ante  871^  The  important  question  respect^g  the 
nature  and  degree  of  proof  that  a  particular  writing  is  in  At 
hand  of  an  inaiyidual,  wiH  be  found  discussed  in  1  vd. 
Where  the  indictment  is  against  a  bookseller  for  the  vending 
and  publishing,  it  will  be  sufficient  for  the  prosecutor  to  es- 
tablish that  the  work  was  purchased  at  the  sKop  of  the  party 
accused ;  and  it  will  lie  on  liim  to  shew,  if  he  can,  diat  the^ 
were  sent  (here  without  his  knowledge,  by  accident,  or  col- 
lusion*—if,  indeed,  such  a  defence  would  at  all  avail  him :  5 
Burr.  2686,  and  see  Cuthell's  case,  5  Ersk.  Speeches.  2  Sess. 
»  Cas.  33.  Hawk.  b.  1.  c.  73.  s.  10.    Where  the  libel  is  printed 

in  a  newspaper,  proof  that  the  defendant  gave  a  bond  to 
the  stamp-office  tor  the  duties  on  the  advertisements  and  the 
stamps,  and  had  occasionally  applied  there  respecting  the 
daties,  is  presumptive  evidence  that  he  is  the  proprietor,  and 
as  such,  liable  to  answer  for  the  contents  of  the  paper  which 
he  has  the  power  to  control.  4  T.  R,  126.  and  see  evidence^ 
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38  Geo.  III.  €.  78.  s.  11.  3  Camob.  99.  Hut  it  all  ihe  evi- 
dence that  the  prosecutor  generally  adduces,  unless  the  paper 
is  libellous  only*  with  reference  to  circumstances  which  it  [*876] 
is  necessary  for  the  iury  to  hear  from  witnesses ;  for  we  have 
seen  that  the  malicious  intent  is  inferred  from  the  evil  ten* 
dency  of  the  paper  in  question ;  as  wherever  the  act  is  in  it^ 
self  unlawful,  the  proof  of  justification  or  excuse  lies  on  the 
defendant.  S  Burr.  2667. 4  T.  R.  126. 

Where  the  defendant  having  exhibited  a  libellous  paper, 
refuses  on  the  trial  to  produce  it  after  notice  for  that  pur* 
pose,  parol  evidence  may.  be  given  of  its  contents,  even  in 
case  ot  treason.  2  T.  R.  201 .  6  Harg.  St.  Tr.  ante  1  vol.  287, 
i        8.     And  a  newspaper  may  be  pven  in  evidence  though  it  is 
^        not  one  of  the  copies  published,  and  though  it  is  unstamped 
at  the  tim^  of  trial.  Peake,  N.  P.  75.    Evidence  of  author* 
ship  may  be  pven  by  the  printer,  if  he  swears  that  he  receiv- 
ed the  manuscript  from  the  defendant  and  delivered  it  to  him ; 
but  if  he  merely  delivered  it  to  a  servant  of  his  own  who  * 
gave  to  one  of  the  defendants,  the  proof  will  not  suffice 
to  charge  the  par^  as  composer,  id.  ibid.   Depositions  taken 
before  a  magistrate  are  not  evidence  imder  1  and  2  Ph.  and 
M.  c.  13.  2  and  3  P.  and  M.  c.  10.  because  those  provisions 
I        extended  only  to  cases  of  felony.  3  Mod.  163.    And  though 
an  extra-judicial  confession  may  be  given  in  evidence,  the  de- 
fendant is  entitled  to  have  the  whole  read,  that  he  mav  have 
the  benefit  of  such  part  %s  is  in  his  favour,  id.  ibid.     And  he 
will  be  permitted  to  read  an  extract  from  the  same  paper,  on 
I        die  same  subject  with  the  alleged  libel,  though  at  a  distance 
I        from  it,  in  order  to  explain  the  design  with  which  the  latter 
[        was  written :    2  Campb.  398.  but  if  he  confess  himself  the 
audior  of  a  paper,  errors  of  Ae  press,  and  small  variations 
excepted,  the  court  will  receive  the  declaration  in  evidence 
and  compel  him  to  shew  what  the  differences  are  to  which  he 
alluded.    When  the  indictment  avers  that  addresses  were 
presented  to  the  king,  the  gazette  may  be  pven  in  evidence 
to  shew  that  the  statement  is  accurate.  5  T.  R.  536. 

Ferdict.  For  a  long  time  it  was  warmly  contested,  who  Verdict 
were  the  proper  judges  of  the  libellous  character  of  the  mat- 
ter charged,  the  court  or  the  jury.  Cases  there  unquestionably 
Hre,  in  Ae  earliesttimes,  in  which  the  criminality  of  the  defend- 
ant has  been  left  entirely  to  the  jury  with  proper  directions 
from  the  judge-^s  in  me  case  of  murder,  wnere  the  nicest 
questions  of  law  are  often  involved  as  to  the  degree  of  the  pri» 
Sonet's  guilt.  3  Harg.  St.  Tr.  37.  and  see  1  Ersk.Spee.Butitwas 
repea:tedly  held  by  Lords  Raymond,  Mansfield  and  Kenyon, 

thkt  A^  inrv  \%aA  TiA  nM^atiffcti  ftiiV>mit»ipH  f n  tli»m  Kii«-  fUt*  fart-g  ^f 

I         writing,  printing  or  publishing,  and  the  truth  of  tiie  innuendoes 
inserted  in  the  proceedings :  ifthey  b^eved  these,  they  were  to 
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find  the  defendant  guilty ;  so  that  with  the  guilt  or  innocence  of 
the  party  th^  had  no  concern.  1  Barnard.  304, 5, 6. 9  Harg.  St. 
f*8rr]  Tr.  255.*  3  T.  R.  428.  and  in  notes.  5  Burr.  2661.  1  Erskine's 
Speeches.  This  strange  anomaly  was  so  ably  esqiosed  by 
Mr.  Erskine  in  the  case  of  the  dean  of  'St.  Asaph,  that,  in 
consequence  of  his  exertions,  the  32  Geo.  III.  c.  60.  has  en- 
tirely done  it  away.  That  statute  is  entituled,  ^  An  act  to  re- 
move doubts  respecting  the  functions  of  juries  in  cases  of 
libel ;"  and  after  reciting  that  *'  doubts  have  arisen,  whether 
on  the  trial  of  an  indictment,  or  information  for  the  making 
or  publishing  any  libel  where  an  issue  or  issues  are  joined 
between  the  king  and  the  defendant  or  defendants,  on  the 
plea  of  not  guilty  pleaded,  it  be  competent  to  the  jury  im- 
panelled to  try  the  same  to  give  their  verdict  on  the  whole 
matter  in  issue,"  proceeds  to  declare  and  enact  ^^  that  on  every 
such  trial  the  jury  sworn  may  give  a  general  verdict  of  guil^ 
or  not  guilty  upon  the  whole  matter  put  in  issue  upon  such 
indictment  or  mformation ;  and  shall  not  be  required  or  di- 
rected by  the  court  or  judge  before  whom  such  indictment  or 
information  shall  be  tried,  to<tCnd  the  defendant  or  defend- 
ants guilty  merely  on  the  proof  of  the  publication  by  such 
defendant  or  defendants  of  the  paper  charged  to  be  a  libel, 
and  of  the  sense  ascribed  to  the  same  in  such  indictment  or 
information."  But  it  is  provided  that  the  cotirt  shall  direct 
the  jury  according  to  their  discretion,  as  in  other  criminal 
cases ;  that  the  jury  shall  have  the  same  liberty  as  in  other 
offences  of  finding  a  special  verdict,  and  the  defendant  the 
same  right  of  moving  in  arrest  of  judgment  which  was  al- 
lowed him  before  the  passing  of  the  statute. 
Judgment.  The  jtidffment  is  in  the  discretion  of  the  court  as  in  case 
of  most  other  misdemeanours :  it  usually  consists  of  fine, 
imprisonment  and  the  finding  sureties  to  keep  the  peace  after 
the  defendant  is  set  at  liberty.  To  ^^ese,  in  case  of  blas- 
phemy and  sedition^  the  piuory  has  sometimes  been  addedf 
5  Co.  125.  b. 


INDICTMENTS,  &c.  FOR  LIBELS. 

For  a  libel      That  C.  D.  late  of,  &c.  not  having  the  fear  of  God  before 
^^®        his  eves,  bat  being  moved  by  the  instigation  of  the  devil,  and 
^'  ^^^    falsely  and  maliciously  contriving  and  inten^ng  to  bring  our 
said  lord  the  king  into  hatred  and  infamy,  amongst  his  sub- 
jects, and  to  move  sedition  amongst  the  subjects  of  our  said 


.  (•)  See  similar  precedent,  Wil-     and  general  note  ante  866  to  9T7. 
Banu  J.  LibeL  ante  2?ol.  94  to  101. 
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lord  the  king,  did,  on,  &c.  with  force*  and  arms,  at,  &c.  psyS] 
aforesaid,  falsely,  seditiously,  and  maliciously  write  and  pub- 
lish, and  cause  to  be  written  and  published,  a  certain  false, 
seditious,  and  scandalous  libel,  entitled,  &c.  in  which  said 
libel  are  contained,  among  other  things,  divers  false,  sedi- 
tious, scandalous  and  malicious  matters,  according  to  the  te- 
nor following,  to  wit,  [here  set  out  libellous  matter  with  itinu- 
endoes]  and  in  another  part  of  the  same  libel  are  contained 
divers  other  false,  seditious,  scandalous  and  malicious  mat- 
tors,  according  to  the  tenor  following  [here  set  out  the  other 
libellous  matter  with  proper  innuendoes]  to  the  evil  example, 
&c.  and  against  the  peace,  &c. 

[Commencement  of  information,  as  ante  6.]  That  in  Hila-  At  com- 
rv  term,  in  the  twenty-second  year,  &c.  in  the  court  of  our  ™o"  ^*w  . 
said  lord  the  king,  before  the  king  himself  at  W.  the  right  ^^''J^.^'^f 
honourable  William,  earl  of  Mansfield,  then  and  there  being  judges  of 
chief  justice  of  the  said  court,  and  present  therein,  one  John  K.  B  in 
Hill  was  brought  into  the  said  court  in  custody  of  the  keep-  ^^^^  ^ 
er  of  his  majesty's  gaol  at  W.  in  the  county  of  S.  by  virtue  of  p^tcp 
his  majesty  s  writ  of  habeas  corpus,  before  that  time  issued  tending"  to 
out  of  that  court  for  that  purpose  ;  and  the  said  keeper  did  prejudice 
then  and  there  certify  to  the  said  qourt  of  oiir  said  lord  the  j^aJJ^^"*^ 
king,  before  the  king  himself;  that  he  the  said  J.  H.  on,  &c.  a  jury  on 
was  committed  unto  the  custody  of  B.  S.  esquire,  sheriflF,  and  indici- 
of  him  the  said  keeper,  by  virtue  of  a  warrant  under  the  hand  mentfor 
and  seal  of  G.  H.  gentleman,  coroner  for  the  borough  of  P.  /^v 
in  the  said  county,  by  which  warrant  he  the  said  J.  H.  was 
committed  as  being,  l>y  an  inquisition  of  twelve  good  and 
lawful  men   of  the  liberties  of  the  said  borough  of  P.  duly 
taken  before  him  as  coroner  for  the  said  borough,  found 
guilty  of  feloniously  and  wilfully  killing  and  murdering  one 
P.  L.  at,  &c.  within  the  said  liberties,  on,  $cc.  then  last  past ; 
and  the  said  attorney  general,  for,  &c.  giveth,  &c.  that  upon 
reading  the  depositions  taken  before  the  said  G.  H.  coroner 
for  the  said  borough  of  P.  of  the  body  of  the  said  P.  L. ;  and 
upon  reading  the  affidavits,  and  hearing  of  counsel  on  both 
sides,  it  was  then  and  there  ordered  by  the  said  court  of  our 
said  lord  the  king,  before  the  king  himself  at  W.  that  he  the 
said  J.  H.  having  then  in  the  said  court  given  a  recognizance 
for  his  personal  appearance  at  the  then  next  assizes  and  ge- 
neral gaol  delivery,  to  be  holden  in  and  for  the  said  county  of 
S.  should  be  discharged  out  of  the  custody  of  the  said  keeper, 
on  the  account  aforesaid ;  ^nd  the  said  attorney  general,  of, 
&c.  for,  &c.   giveth,  &c.  that  L.  K.  of,  &c.  in,  &c.  printer, 
well  knowing  the  premises,  being  a  person  of  a  depraved 
and   wicked  mind  and  of^  a  malicious  temper  and  dispo-    [#879] 


(Jf)  See  precedent  4  Wentw.  414.  and  general  note  ante  866  to  877. 
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sition,  disregarding  and  despising  the  laws  of  this  realm, 
and  most    unlawfully,    wickedly,  maliciously  and    delibe- 
rately devising,  contriving  and  intending  to  traduce,  vili- 
fy,   and  bring   into  contempt  and  detestation  the  judges 
of  the   Qsid   court  of  our  said  lord  the   king,  before   the 
king  himself,  and  particularly  the  said  W.  earl  of  Mans- 
field, chief  justice   of   the   said    court,   and  to  insinuate, 
and  as   far  as  in  him  the  said  L.  K.  lay,  to  cause  it  to 
be  believed,  that  the  judges  of  the  said  court  of  our  said 
lord  the  king  before  the  king  himself,  and  particularly  the 
said  W.  earl  of  M.  so  being  such  justice,  had  acted  arbitraii* 
ly,  partially  and  corruptly,  in  admitting  the  said  J.  H.  to  bail 
as  aforesaid,  and  had  done  that,  which  by  law  they  were  not 
warranted  to  do  ;  and  further  most  unlawfully,  8(c.  devising, 
&c.  the  minds  of  the  jurors  who  should  be  returned  and  im- 
panelled for  tKe  trial  of  the  said  J.  H.  at  the  said  the|i  next 
assizes  and  general  gaol  delivery,  to  be  holden  in  and  JFor  the 
said  county  of  S.  against  the  said  J.  H.  and  imjustly  and 
wickedly  to  cause  the  said  jurors  to  find  the  said  J.  H.  guilty 
of  the  crime  of  murder,  in  killing  the  said  P.  L.  aforesaid,  that 
is  to  say,  on,  Kc.  in  the  twenty-second  year,  &c.  with  force  and 
arms,  at,  &c.  in,  &c.  most  unlawfully,  wickedly  aiid  maliciously 
did  print  and  publish,  and  cause  and  procure  to  be  printed 
and  published  in  a  certain. newspaper  entided  The  Hampshire 
Chronicle,  printed  by  L.  Kent  and  W.  Mowbray,  Portsmouth, 
number  181.  Monday,  March  4,  1782,  of  and  concerning  the 
said  admission  to  bail  of  the  said  J.  H.  as  aforesaid,  and  of 
and  concerning  the  judges  of  the  court  of  our  said  lord  the 
king  before  the  king  himself,  and  of  and  concerning  the  said 
W.  earl  of  M.  so  being  such  chief  justice  as  aforesaid,  in  his 
office  of  chief  justice  as  aforesaid,  and  also  of  and  concerning 
the  said  J.  H.  a  certain  false,  wicked,  scandalous,  infamous 
and  malicious  libel  in  the  form  of  a  letter,  accorcUng  to  the 
tenor  following,  that  is  to  say,  &c.  &c.  [recite  the  letter']  to  the 
great  scandal,  infamy  and  disgrace  of  the  judges  of  me  said 
court  of  our  said  lord  the  king  before  the  king  himself,  and 
particularly  of  the  said  W.  earl  of  M.  so  being  such  chief 

i'ustice  as  aforesaid,  in  manifest  perversion  and  violation  of  the 
aws  of  this  realm,  and  to  the  evil  and  pernicious  example  of 
all  others  in  the  like  case  offending,  and  against  the  peace  of 
Seeond      our  said  lord  the  king,  his  crown,  and  dignity.    And  the  said 
count.       attorney  general,  of,  &c.  for,  cvc.  giveth,  &c.  that  in  Hilary 
term  in  the  22nd  year,  &c.  in  the  court  of  our  said  lord  the  king, 
before  the  king  himself  at  W.,  J.  H.  was  by  the  said  court  de- 
livered to  bail,  (the  said  W.  earl  of  M.  then  and  there  being 
chief  justice  of  the  said  court,  and  presiding  therein)  upon  a 
f*880l   writ  of  habeas  corpus,  ad  suhjictendumy  for  his  personal*  ap- 
pearance at  the  next  assizes  and  general  gaol  delivery  to  be 
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'iiolden  at  W.  in  and  for  the  county  of  S.  to  answer  all  such 
matters  and  things  as  on  his  majesty's  behalf  should  then  and 
there  be  objected  against  him,  and  not  to  depart  the  court 


committed  as  being  by  an  inquisition  of  twelve  good  and  law- 
ful men  of  the  said  borough  found  guilty  .of  the  wilful  mur- 
der of  P.  L.  And  the  said  attorney  general,  of,  }kc.  for,  &c. 
giveth,  &c.  that  the  said  L.  K.  well  knowing  the  premises 
last  aforesaid,  but  being  such  a  person  as  aforesaid,  and  most 
unlawfully,  &c.  devising,  &c.  to  traduce,  vilify  and  bring  in- 
to contempt  and  detestation,  the  right  honourable  W.  earl  of 
M.  chief  justice  of  our  lord  the  king,  assigned  to  hold  pleas 
before  the  king  himself,  to  insinuate,  and  as  much  as  in  him 
the  said  L.  K.  lay,  to  cause  it  to  be  believed  that  the  said  W. 
earl  of  M.  so  being  such  chief  justice  as  last  aforesaid,  had 
acted  arbitrarily,  &c.  in  consenting  to  admit  the  said  J.  H. 
to  bail  as  aforesaid,  and  had  done  diat  which  by  law  he  was 
not  warranted  to  do,  afterwards  that  is  to  say,  on,  Ike.  in  the 
twenty-second  year  aforesaid,  with  force  and  arms,  at,  &c.  in, 
Sec.  most  unlawfully,  ^^^.c.  did  publish,  and  cause  and  procure 
to  be  published  in  a  certain  newspaper  called  The  Hampshire 
Chronicle^  No.  181.  Monday,  Marcn  4,  1782,  a  certain  other 
false,  &c.  libel,  in  which  said  last  mentioned  libel,  of  and  con- 
cerning the  faid  W.  earl  of  M.  in  his  office  of  chief  justice  as 
last  aforesaid,  are  contained,  divers  false,  &c.  matters,  that 
18  to  say,  in  one  part  thereof,  according  to  the  tenor  follow- 
ing, to  wit,  &c.  &c.  &c.  to  the  great  scandal,  &c.  as  before. 
And  the  said  attorney  general,  of,  &c.  for,  &c.  ffiveth,  &c.  ThM 
that  on  Tuesday  next  after  the  Purification  of  die  blessed  **""*^ 
Virgin  Mary  in  Hilary  term,  in  the  22nd  year,  &c.  J.  H.  be- 
ing brought  into  the  said  court,  in  custody  of  the  keeper  of 
his  majesty's  gaol  at  W.  in  the  coun^  of  S.  by  virtue  of  his 
maiesty's  writ  of  habeas  corpus,  for  diat  purpose  issued  out 
ofnie  said  court,  the  said  keeper  did  certify  to  the  sud  court 
of  our  said  lord  the  king,  before  the  king  mmself,  that  he  the 
said  J.  H.  on,  &c.  was  committed  into  the  custody  of  B.  S. 
esquire,  sheriff,  and  of  him  the  said  keeper,  by  virtue  of  a  war^ 
rant  under  the  hand  and  seal  of  G.  H.  gentleman,  coroner 
for  the  borough  of  P.  in  the  said  county,  by  which  warrant  he 
die  said  J.  H.  was  committed  as  being,  by  an  inauisition  of 
twelve  good  and  lawful  men  of  the  liberty  of  the  said  borough 
of  P.  duly  taken  before  him  as  coroner  for  the  said  borough, 
found  guil^  of  feloniously  and  wilfully  killing  and  murder- 
ing one  P.  L.  at,  &c.  within  the  said  liberties,  on,  &c.  And  the 
said*  attorney  general,  of,  &c.  for,  &c.  givedi,  &c.  that  he  the  [#$81} 
said  J.  H.  was  then  and  there  hy  the  sud  court  of  our  saidl 
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lord  the  king,  before  tlve  king  himself,  delivered  to  bail 
for  his  personal  appearance  at  the  then  next  assizes  and 
general  gaol  delivery  to  be  held  at  W.  in  and  for  the  said 
county  of  S.  to  answer  all  such  matters  and  things  as  on 
his  majesty's  behalf  should  then  and  there  be  objected 
against  him ;  and  the  said  attorney  general,  of,  &c.  for, 
&c.  giveth.  Sec.  that  the  said  L.  K.  being  such  person  as 
aforesaid,  and  most  unlawfully,  ^c.  devising,  &c.  to  in- 
fluence and  prejudice  the  minds  of  the  jurors,  who  should 
be  returiied  and  impanelled  for  the  trial  of  the  said  J.  H.  at 
the  said  then  next  assizes  and  general  gaol  delivery  to  be 
holden  in  and  for  the  said  county  of  S.  against  the  said  J.  H. 
and  unjustly  and  wickedly  to  cause  the  said  jurors  to  find  the 
said  J.  H.  guilty  of  the  crime  of  murder,  in  killing  the  said  P. 
L.  afterwards,  that  is  to  say,  on,  &c.  in  the  twenUr*second 
year,  &c.  with  force  and  arms,  at,  &c.  most  unlawfully,  &c. 
did  publish,  and  cause  and  procure  to  be  published  in  a  cer- 
tain newspaper,  entided,  The  Hampshire  Chronicle^  No.  181. 
Monday,  March  4,  1782,  a  certain  false,  &c.  libel,  in  the  form 
of  a  letter,  addressed  to  the  right  honourable  the  E — ^1  of 

M d,  (meaning  the  earl  of  Mansfield)  in  which  said  last 

mentioned  libel,  of  and  concerning  the  ^id  J.  H.  are  con- 
tained divers  false,  &c.  that  is  to  say,  in  one  part  thereof,  ac- 
cording to  the  tenor  following,  to  wit,  S^c.  &c.  &c.  to  the  great 
damage  and  prejudice  of  the  said  J.  H.  in  manifest  perver- 
sion of  the  laws  of  tliis  realm,  in  contempt  of  our  said  lord 
the  king  and  his  laws,  to  the  evil  and  pernicious  example  of 
all  others  in  the  like  case  offending,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and  dignity. 
Fop  utter-       That  A.  B.  late  of,  &€.  labourer,  being  a  wicked,  seditious 
2^^   "    and  evil  disposed  person,  and  greatly  disaffected  to  our  said 
words  of    lord  the  king,  and  contriving  and  mtending  the  liege  sub- 
the  king^.   jects  of  our  said  lord  the  king  to  incite  and  move  to  hatred 
(^^  and  dislike  of  the  person  of  our  said  lord  the  king,  and  of  the 

government  established  within  this  realm,  on,  he,  with  force 
and  arms,  at,  (kc.  in  the  presence  and  hearing  of  divers  liege 
subjects  of  our  said  lord  the  king,  maliciously,  unlawfully, 
wickedly  and  seditiously  did  publish,  utter  and  declare  with 
a  loud  voice,  of  and  concerning  our  said  lord  the  king,  these 
words.following,  that  is  to  say,  his  majesty  George  the  third, 
I  (meaning  the  said  A.  B.)  nope  he  (meaning  our  said  lord 
[*882]  the  king)  will  soon  be  no  more,  damnation  to*  all  royalists. 
To  the  great  scandal  of  our  said  lord  the  king,  in  contempt 
of  bur  said  lord  the  king  and  his  laws,  to  the  evil  and  perni- 
cious example  of  all  the  others  in  the  like  case  offending,  and 

(q)  See  a  similar  precedent.  Star-     ral  note  ante  866  to  877. 
l^e,  625,  ante  2nd  vol.  97.  and  gene- 
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against  the  peace.  Sec  [Second  count,']  That  the  said  A.  B.  Second 
being  such  wicked,  seditious  and  evil-disposed  person  as  ^^'^^ 
aforesaid,  and  greatly  disaffected  to  our  saul  lord  the  king, 
and  contriving  and  intending  the  liege  subjects  of  our  said 
lord  the  king  to  incite  and  move  to  hatred  and  dislike  of  the 
person  of  our  said  lord  the  king,  and  the  government  estab- 
lished within  this  realm,  on,  &c.  with  force  and  arms,  at.  Sec. 
unlawfully,  wickedly,  maliciously  and  seditiously,  in  the  pre- 
sence and  hearing  of  divers  liege  subjects  of  our  said  lord 
the  king  agsun  did  publish,  utter  and  declare,  of  and  concern- 
ing our  said  lord  the  king  and  his  good,  true  and  faithful 
subjects,  these  words  following,  that  is  to  say,  I  (meaning 
the  said  A.  B.)  hope  king  George  the  third,  (meaning  our 
said  lord  the  king)  will  soon  be  no  more,  damnation  to  all 
royalists.     [Conclusion  as  before.] 

[Commencement  of  information  as  ante  6.]  That  J.  H.  late  Informa. 
of,  &c.  andL.  H.  late  of,  &c.  being  malicious  and  evil  dis-  ^n^X 
posed  persons,  and  unlawfully  and  maliciously  contriving  ney  gene' 
and   intending  to  traduce,  defame  and  vilify  his  royal  high-  ral  for  a 
ness  George  Augustus  Frederic,  Prince  of  Wales,  Regent  of  ^el  on 
the  united  kingdom  of  Great  Britain  and  Ireland,  and  to  ^J^"^"^* 
bring  his  said  royal  highness  into  great  and  public  hatred  and  (r) 
contempt  and  disgrace  amongst  the  liege  subjects  of  our  said 
lordth%  king,  heretofore,  to  wit,  on,  &c.  at,  &c.  unlawfully' 
and   maliciously  did  compose,  print  and  publish  and  CLUse 
and  procure  to  be  composed,  printed  and  published,  {s)  a  cer- 
tain scandalous,  malicious  and  defamatory  libel,  of  and  con- 
cerning his  said  royal  highness,  according  to  the  tenor  and 
effect  following,  that  is  to  say,  &c.  [here  the  libel  was  set  out 
with  innuendoes^]   to  the  great  scandal  and  disgrace  of  his 
said  royal  highness,  in  contempt  of  our  said  lord  the  king 
and  his  laws,  to  the  evil  example.  Sec.  and  against  the  peace, 
&c.  [Conclusion  of  information  as  ante  6.]  r^383l 

That  on,  Sec»  and  continually  from  thence,  until,  and  at  the  p^^  ^  ^, 
several  times  of  the  printing  and  publishing  the  false,  scandal-  bel  in  the 
ous,  malicious  and  defamatory  libels  hereinafter  mentioned,  Portu- 
C.  D.  was  and*  still  is  ambassador  extraordinary,  and  pleni-  UJ^  q^' 
potentiary  of  his  royal  highness  the  Prince  Regent  of  Portu-  the  Por- 
gal,  at  the  court  of  London,  to  wit,  at  the  parish  of  St.  Cle-  tuguese, 

ambassa- 
commercial  agents  of  the  Prince  Regent  of  Portugal,  imputing  dishonesty  in  dor  and  th^ 
the  performance  oftheir  official  duties,  {t) 

— ■ 

(r)    This    was    the    information  See  general  note  ante  866  to  877. 

igainst  Leigh  and  John  Hunt,  editor  («)  No  e^dence  wasg^ven  of  com- 

a^nd  printer  of  the  Examiner,  ob-  position ;  and  it  was  held  immate- 

tained  from  the  crown-office.    The  rial,  2  Campb.  583. 

defendants  were  convicted  and  sen-  (f }  Obtamed  from  the  crown-of- 

tenced  to  two  years*  imprisonment,  fice,  see  form  ante  2nd  vol.  51.  and 

to  pay  a  fine  of  500  pounds  each,  general  note  ante  856  to  867. 
ftiid  to  find  soretie^  for  two  years. 
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ment  D.  in  the  county  of  M.  and  that  on,  &c.  at,  &c.  aforesaid, 
the  said  CD.  did  nominate  and  appoint  E.  F.of  L.  merchanti 
'    alid  G.  H.  of  the  same  place,  merchant,  to  be  the  directors 
and  administrators  of  the  general  mercantile,  and  pecuinianr 
affairs,  in  L.  aforesaid,  of  the  said  prince  regent  of  P.  provi- 
sionally, and  until  the  pleasure  of  the  said  Prince  Regent 
should  be  signified  to  the  contrary,  and  the  said  E.  F.  and  G. 
H.  then  and  there  undertook  to  be  the  directors  and  adminis- 
trators of  the  general  mercantile,  and  pecuniary  affairs  in  L. 
aforesaid,  of  the  said  Prince  Regent  of  P.  and  to  perform  the 
duties  of  directors  and  administrators  as  aforesaid,  for  one  year 
thence  next  following,  if  they  should  so  long  be  continued  to 
be  such  directors  and  admmistrators  as  aforesaid,  without 
any  reward  for  the  performance  thereof;  and  that  the  said 
£.  F.  and  G.  H.  on  uie  said,  &c.  and  from  that  time  continu* 
ally  afterwards,  tmtil,  &c.  of  our  said  lord  the  king,  at  the  pa- 
risn  aforesaid,  in  the  coun^  aforesaid,  were  the  directors  and 
administrators  of  the  general,  mercantile  and  pecuniary  af- 
fairs in  L.  aforesaid,  of  the  said  Prince  Regent,  and  during 
all  that  time,  there  faithfully  and  honestly  demeaned  and  em- 
ployed themselves  in  divers  mercantile  and  pecuniary  affairs 
m  L.  aforesaid,  of  the  said  Prince  Regent ;  and  the  jurors, 
&c.  do  further  present,  that,  afterwards  to  wit,  on  the  said, 
&c.  at,  &c.  aforesaid,  the  said  C.  D.  did  nominate  and  ap- 
point I.  K.  of  L.  merchant,  to  be  jointly  with  the  said  £.  F. 
and  G.  H.  the  directors  and  administrators  of  the  general 
mercantile  and  pecuniary  affairs  in  L.  aforesaid  of  the  said 
Prince  Regent,  and  the  said  E.  F.,  G.  H.  and  I.  K.  then  and 
,  continually  afterwards,  from  that  time  until  the  time  of  print- 
ing and  publishing  the  false,  scandalous,  malicious  and  de- 
famatoty  libel  hereinafter  next  mentioned,  at  the  parish  afore- 
said, in  the  county  aforesaid,  were  and  still  are  the  directors 
and  administrators  of  the  general  mercantile,  and  pecuniary 
affairs  in  L.  aforesaid,  of  the  said  Prince  Regent,  and  during 
all  that  time  there  did,  and  still  do,  faithfully  and  honestly 
demean  and  employ  themselves  in  divers  mercantile  And  pe- 
cuniary affairs  in  L.  aforesaid,  of  the  said  Prince  Regent. 
And  the  jurors,  &c.  do  further  present.  That  A.  B.  late  o^ 
Sec.   well  knowing  the  premises  aforesaid,  but  unlawfully, 
wickedly  and  maliciously  contriving  and  intending  to  defame, 
scandalize  and  vilify  the  said  CD.  and  the  said  E.  F.,  G.  H. 
and  I.  K.  and  to  falsely  represent  and  make  it  be  believed, 
not  only  by  divers  of  tne  liege  subjects  of  our  said  lord  the 
king,  but  also  by  the  ssud  Prince  Regent  of  P.  and  the  subjects 
[*884]    of  P.  that  the  said  C.  D.  and  the  said  E.  F.,  G.  H.  and  I.  K.* 
were  corrupt  persons,  and  acted  corruptedly  in  and  concern- 
ing tiie  mercantile  and  pecuniary  affairs  in  L.  of  the  said 
Prince  Regent,  and  thereby  to  bnng  them  into  great  scandal, 
infamy  a^d  disgrace,  on,  &c.  with  force  and  arms,  at,  &c. 
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i^oresaid,  unlawfully,  injuriously,  wickedly  and  maliciously 
did  print  and  publish,  and  cause  and  procure  to  be  printed  and 
published,  a  lalse,  scandalous,  wicked  and  malicious  libel^ 
containing  therein,  (among  other  things)  certain  false,  scan- 
dalous and  malicious  matters  inthe.Portuguese  language,  and 
the  Laun  lan^l^uage,  of  and  concerning  the  said  C.  D.  and  the 
said  £.  F.,  G.  H.  and  I.  K.  and  their  conduct  in  and  concern- 
ing the  mercantile  and  pecuniary  affairs  in  L.  of  the  said 
Prince  Regent,  to  the  tenor  following,  to  wit,  [here  the  Portu-  * 

guese  andLatin  words  were  recited^]  which  said  false,  scandal- 
ous and  malicious  words,  in  the  Portuguese  and  Latin  lan- 
guages hereinbefore  mentioned  and  set  forth,  being  translat- 
ed into  the  English  language,  were  and  are  of  the  same  sig- 
nification and  meaning,  as  diese  English  words  following, 
that  is  to  say,  [here  the  English  translation  was  setforthy  with  * 
innuendoes^  to  the  great  damage,  scandal,  infamy  and  dis- 
grace of  the  said,  6cc.  in  contempt,  &c.  to  the  evil  exampW^ 
&c.  and  against  the  peace,  &c. 

[Commencementof  information  as  ante  y.]  That  long  before  Infoirosp 
and  at  the  time  of  the  composing,  printing  and  publishing  of  ^^^"^f 
the  several  scandalous  and  malicious  libels  and  libellous  prints  master  of 
hereinafter  mentioned,  and  also  long  before,  and  at  the  seve-  crown-of- 
ral  times  and  occasions,  in  and  by  the  said  libels  and  libel-  ^^^^'  ^' 
lous  prints  mentioned  and  alluded  to,  W.  G.  esquire,  was  a  g^  ^f 
counsellor  at  law,  and  was  also  one  of  his  majes^'s  counsel  Garrow  ift 
learned  in  the  law,  and  as  such  counsellor,  was  retained  and  ^»  <5<>J- 
emplo^ed  in  prosecuting  and  defending  divers  causes  and  ^j^^  /J,\ 
suits,  m  divers  of  his  majesty's  courts  at  law,  for  our  said  lord 
the  king,  and  divers  of  the  liege  subjects  of  our  said  lord  the 
king,  to  the  benefit  and  advantage  of  our  said  lord  the  king, 
and  the  same  subjects,  to  the  advancement  and  promotion  of 
justice  within  this  redm,  and  to  the  honour  and  emolument 
of  him  the  said  W.  G.  to  wit,  at,  &c.     And  that  before  the 
times  of  the  composing,  printing  and  publishing  of  the  seve- 
ral scandalous  and  malicious  libels,  and  libellous  prints,  in 
tiie  first  and   second  counts  of  this  information  hereafter 
mentioned,  to  wit,  on,  &c.  at,  &c.  a  certain  action,  wherein 
one  J.  W.  was  plaintiff,  and  one   S.  C,  W.  P,,  W.  C.  and 
J.  B  were    defendants,   came   on   to  be   tried   by   a  jury 
of  the  said   county    of  M.    before   tiie   right  honourable 
Lloyd,  lord  Kenyon,  the  chief  justice  of  our  said  lord  the 
king,*  assigned  to  hold  pleas  in  the  court  of  our  said  lordthe    [885*} 
king,  before  the  king  himself,  R»  K.  gent,  being  associated 
unto  the  said  C.J.  according  to  tiie  form  of  the  statute  in  that 
case  made  and  provided,  and  that  upon  that  occasion  the  said 

{u)  This  precedent  was  obtained     note  snte  Wi^  to  977. 
-ftom  the  crown-office,  see  general 
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W.  G.  was  then  and  there  retained  and  employed,  and  ap* 
peared  and  spoke  as  counsel  for  the  said  J.  W.  and  then  and 
there  behaved  and  conducted  himself  as  such  counsel  as  a- 
foresaid,  on  the  occasion  aforesaid,  with  great  probity  and  in- 
tegrity, and  with  a  due  and  earnest  intention  to  the  interest 
of  his  client  the  said  J.  W.  and  to  the  demands  of  law  and 
justice,  to  wit,  at,  &c.  aforesaid ;  nevertheless  one  J.  R,  late 
of,  Skc.  well  knowing  the  premises  aforesaid,  but  unlawfuUyand 
maliciously  devising  and  intending  to  traduce,  vilify,  and  de- 
fame the  said  W.  G.  in  his  character  and  conduct  as  such 
coimsel  as  aforesaid,  and  to  expose  him  to  great  and  public 
ridicule,  hatred  and  contempt,  and  to  insinuate  and  cause  it 
to  be  believed  that  the  said  W.  G.  had,  on  the  occasion  of  the 
said  action,  which  so  came  on  to  be  tried  as  aforesaid,  behav* 
ed  and  conducted  himself  as  such  counsel  for  the  ssud  J.  W.  in 
a  negligent,  base,  and  dishonorable  manner,  and  had  negli* 
gently  and  basely  deserted,  neglected,  abandoned,  and  betray- 
ed, not  only  the  interest  of  his  client  the  said  J.  W.  but  also 
the  demands  of  law  and  justice,  and  thereby  to  injure,  ag- 
greive,  and  prejudice  the  said  W.  G.  in  his  aforesaid  profes- 
sion, and  to  deprive  him  of  the  emoluments  and  honour  by  him 
theretofore  derived  therefrom,  and  enjoyed  therein,  and  also 
to  extort,  demand,  obtain  and  receive,  of  and  from  the  said 
W.  G.  divers  large  sums  of  money,  as  an  inducement  to  him 
the  said  R.  to  forbear  and  abstain  from  mentioning,  printing 
and  publishing  the  name  of  him  the  said  W.  G.  in  a  second 
edition  of  the  libel  hereinafter  next  mentioned,  as  the  person 
denoted  and  alluded  to,  in  and  by  the  same  libel,  on,  &c.  at, 
&c.  unlawfully  and  maliciously  did  compose,  print  and  pub- 
lic, and  cause  and  procure  to  be  composed,  printed,  and  pub- 
lished, a  certain  scandalous  and  malicious  libel,  of  and  con- 
cerning the  said  W.  G.  and  his  character  and  conduct  as  such 
counsel  as  aforesaid,  and  of  and  concerning  the  said  action, 
which  so  came  on  to  be  tried  as  aforesaid  $  and  the  charac- 
ter and  behaviour  of  the  said  W.  G.  on  that  occasion,  and 
the  speech  by  him  then  and  there  made  and  delivered  sis 
6uch  counsel  of  the  said  J.  W.  as  aforesaid^  in  which  said 
libel  was  and  is  contained,  a  certain  scandalous  and  malicious 
print,  relating  and  alluding  to  the   said  action,  and  to  the 
conduct,  speech   and  behaviour  of  the  said  W.  G.  as  such 
counsel  of  the  said  J.  W.  on  that  occasion,  and  exhibiting 
amongst  other  things  the  figures  of  persons,  that  is  to  say,  se- 
veral children  and  a  man  leading  by  a  rope  a  certain  other 
[*886]   figure  m  the  dress  of  a  counsellor"^  at  law,  which  said  last 
mentioned  figure  represented,  and  was  meant  to  represent  the 
said  W.  G.  and  from  the  mouth  of  which  said  last  mentioned 
figure,  the  following  words  were  and  are  represented  to  issue 
and  proceed  that  is  to  say,  ^^  Good  Sir,  pray  let  me  loose 
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that  I  may  hide  iny^elf,  and  never  again  bawl  nonsense,  and 
then  fall  dumb  in  a  poor  man's  cause.""  And  in  which  said 
libel  were  and  are  also  contained  divers  scandalous  and  ma- 
licious matters  of  and  concerning  the  said  W.  G.  and  his 
character  and  conduct  as  such  counsel  as  aforesaid^  and  of 
and  concerning  the  said  acdon  which  so  came  on  to  be  tried 
as  aforesaid,  and  the  conduct  and  behaviour  of  the  said  W« 
G.  on  that  occasion,  and  the  speech  by  him  the  said  W.  G« 
then  and  there  made  and  delivered  as  such  counsel  of  the 
said  J.  W.  as  aforesaid,  in  one  part  thereof,  to  the  tenor  and 
effect  following,  that  is  to  say,  ^^  it  (meaning  the  aforesaid 
speech  of  him  the  said  W.  G.)  was  a  speech,  and  when 
you've  said  that,  that's  all,  for  it  was  not  for  his  client, 
(meaning  the  said  J.  W.)  upon  my  soul  it  was  npt  the  dying 
speech,  but  pause !  indeed  it  was  so  to  the  spirit  of  the  laws  1 
for  if  such  is  both  sustained  and  approved.  Have  mercy  upon 
us,  O  my-  good  Lord !  for  we  are  at  the  disposal  of  every 
base  wretch,"  &c  .  &c.  \here  a  part  of  the  libel  was  stated.l 
And  in  anoiher  part  thereof,  to  the  tenor  and  effect  following, 
that  is  to  say,  ^^  Thou  (meaning  the  said  W.  G.)  disgrace  to 
man,  was  thy  conscience  so  scared,  That  thou  neidier  for 
justice  nor  the  poor  man  car'd,"  Sec.  And  in  another  part 
thereof,  accordmg  to  the  tenor  and  effect  following,  that  is  to 
say.  ^^  Nay,  I'll  even  go  further,  not  dreading  deJFeat,  And 
both  in  rn3mie  and  reason  throw  out  a  threat.  That  unless 
the  wretch,  (meaning  the  said  W.  G.)  who  committed  the  of- 
fence Against  the  laws  of  God,  man  and  common  se^nse, 
Shall  atone  for  his  crime  by  making  restitution,  His  name  ap* 
pears  at  full  length  in  my  second  edition.  Which  shall  go 
Irom  end  to  end  of  this  noble  nation.  My  expense^  out  of 
my  pocket,  my  trouble  he  cannot  pay.  The  poor  man's  loss 
and  a  fine  another  way,  To  the  unfortunate  women  who  have 
gone  astray,"  Sec.  Sec.  in  contempt  of  our  said  lord  the  king 
and  his  laws,  to  the  great  prejudice  of  the  said  W.  G.,  to  the 
evil  example,  &c.  and  agamst  the  peace,  &c.  And  the  said  Second 
coroner  and  attorney,  &c.  that  the  said  J.  R.  well  knowing  ^^'"^V 
the  premises  aforesaid,  but  again  unlawfully  and  maliciously, 
devising  and  intending  to  trsiduce,  vilify  and  defame  the  said 
W.  G.  and  his  character  and  conduct  as  such  counsel  as 
aforesaid,  and  thereby  to  injure  him  in  his  aforesaid  profes- 
sion, an.  Sec.  at,  &c.  unlawiiilly  and  maliciously,  did  com- 
pose, print  and  publish,  and  cause  to  be  composed,  printed 
and  published,  a  certain  other  scandalous  and  malicious  libel, 
containing  therein,  divers*  other  scandalous  and  malicious  [*887] 
matters,  of  and  concerning  the  said  W.  G.,  and  his  charac- 
ter and  conduct  as  such  counsel  as  aforesaid,  and  of  and  con- 
cerning the  said  action,  which  so  came  on  to  be  tried  as  afore- 
said, and  the  conduct  and  behaviour  of  the  said  W.  G.  on 
Crim.  Law.  vol.  hi.  r  r 
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that  occasion,  in  the  speech  by.  him  then  and  there  made  and 
delivered,  as  such  counsel  of  the  said  J.  W.  as  aforesaid,  in 
one  part  thereof  to  the  tenor  and  effect  following,  that  is  to 
say,  "  Westminster  Hall  in  an  uproar,  or  a  counsel  (meaning 
the  said  W.  G.)  detected  in  knavery.  This  day  is  published, 
&c."  [There  were  four  counts  containing'  other  libellous  matm 
ter  in  each.'\  In  contempt,  &c.  to  the  great  prejudice,  &c.  to 
the  evil  example,  &c.  and  against  the  peace,  &c.  \usual  con^ 
elusions  as  ante  2nd  vol.  7.] 
Informs-  [Cpmmencement  of  information  as  ante  6.]  That  P.  S. 
*>^'J  late  of  London,  printer,  being  a  person  of  a  wicked  and  de^ 

^J*^J^.  praved  mind  and  disposition,  and  most  unlawfully  and  wick- 
ter  of  a  cdly,  contriving  and  intending  to  bring  the  state  of  matri- 
newspa-  mony  into  public  discredit,  hatred  and  contempt,  and  to  cor- 
^^'brbhin  ^^P*  ^®  morals  of  the  subjects  of  our  said  lord  die  king,  and 
aaadver-  to  move  and  excite  the  same  subjects  to  the  commission  of 
tisement  the  crimes  of  fornication  and  adultery,  on,  &q.  with  force 
by  a  mar-  ^caA  arms,  at,  &c.  did  unlawfully  and  wickedly,  print  and 
nian^tfer-  p>ihlish,  and  cause  to  be  printed  and  published,  in  a  certain 
ing  to  be-  public  ne wspaper,called  the  Daily  Advertiser,  Oracle  and  True 
come  a  jBriton,  a  certain  wicked  and  mischievous  libel,  in  the  form  of 
mistress.  ^^  advertisement,  which  said  wicked  and  mischievous  libel  is 
^^^  to  die  tenor  and  effect  following,  that  is  to  say,  "  Marriage  is 

to  some  a  happv  state,  to  others  the  reverse,  the  unfortunate 
Writer  of  this  is  placed  in  the  latter  situation,  lately  united 
to  one  of  a  disposition  of  the  contrary  to  herself,  she  is  lively 
and  young,  and  now  so  very  miserable,  that  she  hopes  this 
will  meet  with  pity  and  not  censure  from  the  other  sex.  The 
person  to  whom  it  is  addressed  must  be  a  gentleman  possess- 
ed of  fortune,  generosity,  agreeable  deportment,  and  be  re- 
solved to  keep  this  an  inviolable  secret.  Before  he  will  be 
permitted  to  pass  any  private  hours  he  must  present  the  lady 
with  100/.  (meaning  one  hundred  pounds,)  and  settle  a  yearly 
income  on  her,  to  take  place  one  twelvemonth  after  the  ac* 
quaintance  has  commenced.  Any  gentleman  favouring  the 
lady  with  his  address,  and  appointing  an  interview  for  any 
evening,  from  seven  to  nin£  this  week,  after  Tuesday,  will 
meet  with  the  strictest  attention,  as  well  as  all  other  letters  : 
those  that  are  not  post-paid  will  be  returned.  Direct  to  Mrs. 
Smith,  to  be  left  at  No.  19,  Fetter-lane,  Fleet  Street."  To 
[■i^SSS]  the  high  disi^easure  of  Almighty  God,  UCn^the  scandal*  and 
reproach-  ot  the  christian  religion,  in  contempt,  &c.  to  the 
great  offence  of  all  civil  government,  to  the  evil  and  perni- 
cious example,  &c.  and  against  the  peace,  &c.  And  the  said 
attorney-general,  &c.  prosecutes  for  our  said  lord  the  king, 
that  the  said  P.  S.  being  such  person  as  aforesaid,  and  fur- 

{v)  This  was  the  information  a-     orown-office.      See,    also^  genenft 
0^108%  Stuart,    obtained,  from  the     note  ante  866  to  877. 


]LIB£LS.  31T 


ther  contriving  and  intending  as  aforesaidy  on,  Src.  aforesaid, 
with  force  and  arms,  at,  &c.  aforesaid,  did  unlawfully,  wick- 
edly and  corrupdy,  print  and  publish,  and  cause  to  be  print- 
ed and  published,  a  certain  other  wicked  and  mischievous 
libel  to  the  tenor  and  effect  following,  that  is  to  say.  Marriage, 
&c.  [here  set  out  the  libel  as  in  Jirst  county  to  the  high  dis- 
pleasure, &c.  [conclude  as  before.'] 

The  jurors  for  our  lord  the  king  upon  their  oath  present.  Common 
that  C.  D.  late  of,  &c.  beine  a  person  of  an  evil,  wicked  and  ^'SL^^*"' 
malicious  mind  and  disposition,  and  unlawfully,  wickedly  for  a  libel 
and  maliciously  devising,  contriving  and  intending,  as  much  on  a  prl- 
as  in  him  lay,  to  scandalize,  vilify  and  defame  one  A.  B.  ^*te  indi- 
and  to  bring  him  into  public  scandal,  infamy  and  disgrace,  ^^"•^  (^) 
and  to  injure,  prejudice  and  aggrieve  him  the  said  A.  B., 
on,  &c.  with  force  and  arms,  at,  Sec.  aforesaid,  of  his  gfeaf 
hatred,  malice  and  ill-will  towards  the  said  A.  B.  imlawfully 
and  maliciously  did  compose  and  publish,  and  cause  andpro^ 
cure  to  be  composed  and  published,  a  certain  false,  scandalous, 
malicious  and  defamatory  libel  of  and  concerning  the  said  A. 
B.,  containing  therein,  amongst  odier  things,  the  false,  scan- 
dalous, malicious,  defamatory  and  libellous  words  and  matter 
following,  of  and  concerning  the  said   A.  B.  that  is  to  say, 
[here  state  the  libellous  matter  with  innuendoes^  as  directedy 
ante^  and  then  proceed  as  follows^  which  said  false,  scanda- 
lous, malicious  and  defamatory  libel,  he  the  C.  D.  afterwards^ 
to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  unlawfully,  wick- 
edly and  maliciously  did  send,  and  cause  to  be  sent,  to  one 
£.  F.  in  the  form  oi  a  letter  addressed  to  the  said  £.  F.,  and 
did  thereby  then  and  there,  unlawfully,  wickedly  and  mali- 
ciously publish,  and  cause  to  be  published,  the  said  libel,  to 
the  great  damage,  scandal,  infamy  and  disgrace  of  the  said 
A.  B.,  in  contempt,  &c.  to  the  evil  and  pernicious  example, 
&c.  and  against  the  peace  of  our  said  lord  the  king,  his 
crown  and  dignity.     And  the  jurors,  &c.  do  further  present,  seqond 
that  the  said  C.  D.  fiuther  contriving  and  intending  as  afore-  count  for 
said,  on  the  said;  &c.  with  force  and  arms,  at,  &c.  aforesaid,  pubMiing 
of  his  great  hatred,  malice  and  ill  will  towards  the  swd  A ,  ^^^* 
B.,  unlawfully,  wickedly  and  maliciously  did  publish,  and 
cause  to  be  published,  a  certain  other  false,  scandalous,  ma- 
licious and  defamatory  libel,  of  and  concerning  the  said  A. 
B.,  containing  therein,  amongst  other  things,  uie  following 
false,*  scandalous,  malicious,  defamatory  and  libellous  mat-    [*R89] 
ter,  of  and  concerning  the  said  A.  B.  that  is  to  say,  6cc.,[A^^ 
stcae  the  libel^  with  innuendoes  as  in  first  county  and  then  cqn^ 
cludej  **  to  the  damage^'*  isfc.  as  in  first  county 

(w)  See  funeral  note  ante  866  to  S77. 
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for  writ-        That  G.  D.  late  of,  &c.  being  a  person  of  an  envious,  evil 
sending  a  ^^^  wicked  mind,  and  of  a  most  malicious  disposition,  and 
letter  to     wickedly,  maliciously  and   unlawfully  minding,  contriving 
the  prose-  and  intending,  as  much  as  in  him  lay,  to  injure,  oppress  and 
cutor  ac-    aggrieve,  and  vilify  the  good  name,  fame,  credit  and  reputa^ 
hS5J^       tion  of  one  J.  T.  a  good,  peaceable  and  worthy  subject  of  our 
theft,  (x)    said  lord  ^e  kin'g,  and  to  bring  him  into  great  contempt,  ha- 
tred, infamy  and  disgrace,  on,  &c.  with  force  and  arms,  at, 
&c.  aforesaid,  a  certain  false,  scandalous  and  libellous  writ- 
ing against  the  said  J»  T.  falsely,  maliciously  and  scandal- 
ously, did  frame  and  make  and  in  die  name  of  him  the  said 
.G.  D.  then  and  there,  did  cause  to  be  written  and  published 
in  the  form  of  a  letter,  directed  to  him  the  said  J.  T.,  which 
said  writing  is  as  follows,  to  wit,  to  J.  T.  ^^  there,  scoundrel, 
(meaning  tihe  said  J«  T)  it  may  not  be  amiss  to  acquaint  you, 
(meaning  him  the  said  J.  T.)  as  the  time  draws  near,  you 
(meaning  the  said  J.  T.)  may  be  preparing  yourself  (again 
meaning  the  said  J.  T.)  for  a  trial,  tor  stealing  the  turkies  out 
of  my  (meaning  his,  the  said  G.  D.'s)  yard,  where  I  (meaning 
the  said  G.  D.)  hope  to  see  you  (meaning  the  said  J.T.)  sing 
a  neck  psalm,  and  perish  according  to  law,  you  heU-hound, 
(meaning  the  ssud  J.  T.)  subscribed  G.  D.  (meaning himself 
the  said  G.  D.)  widi  intention  to  scandalize  the  said  J.  T. 
and  to  bring  him  into  contempt,  hatred,  infamy  and  disgrace, 
the  said  fsdse,  malicious,  scandalous  and  libellous  writing, 
so  as  aforesaid  framed,  written  and  made,  afterwards,  to  ¥rit, 
on  the  said,  &c.  and  on  divers  other  days  and  times,  as  well 
before  as  afterwards,  at,  &c.  aforesaid,  to  one  A.  B.  and  to 
one  CD.  and  to  divers  liege  subjects  of  our  said  lord  the 
king  then  and  there  present,  falsely,  maliciously  and  scandal- 
ously, did  openly  deliver  and  cause  to  be  delivered,  to  the 
great  scandal,  infamy  and  damage  of  the  said  J.  T.  to  the 
[*890]   evil  example,  &c.  and  against  the  peace,  &c, 
-^%^^       Surry.    That  J,  F.  late  of,  kc.  wickedly  maliciously  and 
crous   '     unlawfully,  minding,  contriving  and  intending  as  much  as  in 
Verses  ac-  hin^  lay,  to  injure,  scandalize  and  vilify  the  good  name,  fame 
cusing^       and  credit  and  reputation  of  M.  B.  widow,  a  good,  peaceable 
^tiSnrf'  ?^^  worthy  subject  of  our  said  lord  the  king,  and  to  bring  her 
tyranny,     ^^5°  S^^^^  hatred,  contempt,  ridicule  and  disgrace,  on,  &c. 
profiine-    with  force  and  arms,  at  O.  aforesaid,^  in  the  county  afore- 
nen  and     said,  wickedly,  maliciously  and  unlawfully  did  write,  and 
ImS'lfend-  ^*"®®  ^°  ^^  written,  a  certain  scandalous,  malicious  and  de- 
ing  the      famatory  libel,  of  and  concerning  the  said  M.  B.  which  said 
same  to     false,  scandalous  malicious,  and  defamatory  Ubel  is  accord- 

her  in  the 

form  of  a    - 

letter  ^ 

(«\    "  (*)  S®^  *  similar  precedent,  Cro.         (y)  See  simily  precedent,  Cro. 

^^  C.  C.  256.  and  gr^neral  note  ante      C.C,256. 

866  to  877. 
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*mg  to  the  tenor  following,  to  wit,  "  The  penitent  tyrant  be- 
lieve and  tremble  now  C — ^n,  (meaning  the  town  of  C,  in  the 
said  county  of  S.)  dry  up  every  tear ;  No  more  does  tyranny 
appear,  'Tis  chang'd  to  penitence  severe :  Lament  no  more, 
to  thee  is  giv'n  The  succMng  hand  of  pitying  heaven.  Ty- 
rannus,  (meaning  the  said  M.  B.)  quite  worn  out  with  swear- 
ing. Law-suits  and  scandal,  and  despairing,  With  all  the 
blackest  sins  of  sinning,  That  H — ^1  e'er  found  since  the  be- 
ginning. In  C — ^n  (meaning  the  town  of  C.  aforesaid)  takes 
up  her  (meaning  the  said  M.  B.'s  abode,  To  seek  her  (mean- 
ing the  said  M.  B.'s)  long  offended  G-— d :  She  (meamng  the 
said  M.  B.)  in  imploring  sorrow  lies.  Repentance  streaming 
firom  her  (meaning  the  s^d  M.  B.'s)  eyes.  Calling  forgive- 
ness from  the  skies.  Oh  C — n  !  (meaning  the  town  of  C. 
aforesaid,)  think  thyself  divine,  No  righteousness  compared  to 
thine  :  Since  no  one  place  we  now  may  see  Can  wash  out  sin 
as  well  as  thee."  Which  said  scandalous,  malicious  and  de- 
famatory libel,  he  the  said  J.  F.  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at,  &c.  aforesaid,  wickedly,  ma- 
liciously and  unlawfully  did  send  and  cause  to  be  sent,  to 
the  saia  M.  B.  in  the  form  of  a  letter  directed  to  the  said 
M.  B.  by  the  name  of  Mrs.  M.  B.,  ^t  C,  to  the  great  da- 
mage, disgrace,  scandal  and  infamy  of  the  said  M.  B.,  to  the 
evil  and  pernicious  example,  &c.  and  against  the  p^ace,  &c. 
And  the  jurors,  fcc.  do  further  present,  that  the  said  J.  F.  Second 
wickedly,  maliciously  and  unlawfully,  minding,  contriving  cou^for 
and  intending  to  injure,  oppress,  aggrieve  and  vilify  the  good  ^  p^ 
name^  fame,  credit  and  reputation  of  the  said  M .  B.  and  to  liahin;/ 
bring  her  into  great  contempt,  ridicule  and  disgrace,  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  with  forces 
and  arms,  at.  Sec.  aforesaid,  of  his  great  hatred,  malice  and 
ill  will  towards  the  said  M.  B.,  wickedly,  maliciously  and  un- 
lawfully, did  write  and  publish,  and  cause  to  be  written  and 
published,  a  certain  scandalous,  malicious  and  defamatory  li- 
bel, of  and  concerning  the  said  M.  B.  which  said  last  men- 
tioned scandalous,  malicious  and  defamatory  libel,  is  accord- 
ing to  the  tenor  following,  to  wit.  The  Penitent  Tyrant,  &c. 
\here  set  out  the  libel  as  before]  to  the  great  damage,  &c.  [as 
before.]  f*891] 

[Commencement  of  indictment  as  ante  2  vol.  1,  2, 3.]  That  Indict- 
one  B.  G.  and  one  A.  G.,  long  before,  «nd  at  the  respective  ™^^«^J-. 
lives  of  the  writing,  printing  and  publishing  of  the  several  li-  J  ^belo? 
bels  hereinafter  next  mentioned,  were  and  still  are  brothers,  the  prose- 
and  persons  residing  and  carrying  on  commerce  within  this  cuton^ 
kingdom  in  copartnership,  to  wit,  at  &c.  and  that  Holland,  in  ^^^^^^ 
parts  beyond  the  seas,  long  before  and"*  at  the  respective  times  having  ex- 
of  the  writing,  printing  and  publishing  of  the  four  several  ported 
libels,  next  hereinafta:  meationed,  was  in  the  possession  and  S^^^J^ 
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Hon&nd 
whilst  un- 
der the 
govern- 
ment of 
the 

Frtnch, 
and  dis- 
counting 
foreign 
bills  for 
that  pur- 
pose, (z) 


1*892] 


under  the  government  of  certain  enemies  of  our  said  lord  Ae 
king,  then  at  war  with  our  said  lord  the  king,  to  wit,  at,  &c. 
aforesaid.  That  the  jurors,  &c.  that  C.  D.  late  of,  &c.  con- 
triving, and  unlawfully  and  wickedly  int;ending  to  hurt,  injure 
and  prejudice  the  said  B.  G.  and  A.  G.,  and  to  deprive  them 
of  their  good  name,  fame,  credit  and  reputation,  and  to  bring 
them  into  great  scandal,  disgrace,  infamy  and  contempt,  and 
to  cause  it  to  be  suspected  and  believed,  that  they  the  sud  B. 
G.  and  A.  G.  had  discounted  divers  foreign  bills  of  exchange, 
for  the  purpose  of  unlawfully  sending  and  exporting,  and  had 
unlawfully  sent  and  exported  divers  guineas,  part  of  the  gold 
coin  of  this  kingdom,  from  this  kingdom  to  Holland  afore- 
said, whilst  the  same  was  in  such  possession,  and  under  such 
government  as  aforessdd,  to  and  for  the  use  of  certain  enemies 
of  our  said  lord  the  king,  then  at  war  with  our  said  lord  the 
king,  heretofore,  to  wit,  on,  &c.  at,  &c.  aforesaid,  with  force 
arms,  did  unlawfully,  wickedly  and  maliciously  write*  and 
publish  and  cause  and  procure  to  be  written  and  published, 
a  certain  false,  wicked,  scandalous  and  malicious  libel,  in  the 
form  of  a  letter,  addressed  to  one  F.  B.  containing  divers 
false,  scandalous  and  malicious  matters,  and  things  of  and 
concerning  the  said  B.  O.  and  A.  G.,  according  to  the  tenor 
and  effect  following,  that  is  to  say,  ^^  since  I  (meaning  him- 
self the  said  defendant,)  wrote  the  enclosed,  I  (meaning  him- 
self the  said  defendant,)  have  heard  from  the  authority  of  a 
very  eminent  exchange  broker,  who  came  in  by  accident  whilst 
I  (meaning  himself  the  said  defendant,)  was  at  dinn.  (meaning 
dinner,)  that  a  discovery  had  been  lately  made  of  a  very  seri- 
ous and  important  nature,  namely,  that  the  great  house  of  Gold- 
amith^s  (meaning  Goldsmid^  and  thereby  meaning  the  saidB. 
G.  and  A.  G.)  have  discounted  foreign  bills  (meaning  bills  of 
exchange,)  to  an  amazing  amt.  (meaning  amount,)  for  the  il- 
legal purpose  of  sending  English  guineas  to  Holland  (mean- 
ing Holland  aforesaid,)  where  they  bear  a  premium  of  four 
shillings  each  ;  the  quantity  (meaning  quantity,)  it  seems  was 
so  immense  as  to  give  suspicion,  and  one  of  the  firm  (mean- 
ing one  of  them  the  said  B.  G.  and  A.  G.)  has  been  examin- 
ed before  the  privy  council ;  he  was  threatened  (meaning 
threatened)  with  committal,  but  nothing  could  be  extorted 
from  him ;  and  so  he  told  them  they  might  dispose  of  his 
person  as  they  pleased,  but  should  never  force  him  to  say  a 
word  contrary  to  the  regular  rules  of  interrogation ;  upon 
which  he  was  dismissed  for  the  present.  The  consequence 
of  this  discovery  is  extremely  fatal  to  the  circulation  of  spe- 
cie, as  the  first  paper^  in  London  is  refused  at  the  bank.  Wnat 


(x)  See  a .  similar  precedent  6     ante  866  to  877. 
Wentw.  449.  and  see  general  note 
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inakes  this  transaction  the  more  iniquitous  is,  that  G  ■  ■  ^s 
•(meaning  Goldsmid's,  and  thereby  meaning  the  said  B.  G. 
and  A.  G.)  are  under  the  highest  obligations  to  government^ 
as  sharers  in  every  money  transaction.  A  most  striking  ai%> 
tide  may  be  made  from  this  account,  which  in  my  present 
state  of  mind,  I  (meanhig  himself  the  said  defendant,)  am  to*- 
tally  incompetent;  but  you  must  by  no  means  mention 
names  ;  perhaps  the  best  method  of  stating  the  fact  will  be 
by  saying  a  certain  auriferous  fraternity,  for  they  (meaning 
the  said  B.  G.  and  A.  G.)  are  brothers,  &c.  and  you  (mean- 
ing  the  said  F.  B.)  may  give  the  thing  as  much  weight  as 
possible ;'  for  it  is  not  only  important,  but  an  absolute  fact 
(meaning  thereby  that  the  said  matter  which  the  said  de«» 
lendant  had  so  as  aforesaid  stated  in  the  former  part  of  the 
said  libel  that  he  had  heard  was  true,  and  that  the  said  B.  G> 
and  A.  G.  had  discounted  divers  foreign  bills  of  exchange, 
for  the  purpose  aforesaid,)  I  (meaning  himself  the  said  de** 
fendant,)  used  every  judicious  means  of  finding  out  whether 
an^  thing  appeared  in  any  of  the  papers,  but  was  afraid  of 
bemg  too  nice  upon  the  point ;  from  what  I  (meaning  himself 
the  said  defendant,)  could  collect,  notiiing  has  been  made 

Eublic.  The  exportation  of  god  (meaning  gold)  coin  is  pra« 
ibited  by  act  of  parliant  (meaning  parlisunent)  under  heavy 
penalties ;  but  the  exportation  of  it  to  an  enemy  is  a  species 
of  high  treason :  the  said  defendant  then  and  there  meaning 
and  intending  by  the  said  several  matters  so  by  him  written 
and  published  as  aforesaid,  to  insinuate  and  be  understood, 
that  the  said  B.  G.  and  A.  G.  had  discounted  divers  foreign 
bills  of  exchange  for  the  purpose  of  unlawfully  sending  and 
and  exporting,  and  had  unlawfully  sent  and  exported  divers 
guineas  of  tiie  gold  coin  of  this  kmgdom,  from  this  kin^om 
to  Holland  aforesaid,  to  and  for  the  use  of  certain  enemies  of 
our  said  lord  the  king,  then  being  at  war  with  our  ssud  lord 
the  king,  to  die  great  damage,  scandal  and  disgrace  of  the 
said  B«  G.  and  A.  G.,  to  the  evil  example.  Sec.  and  against  Second 
the  peace,  &c.  That  the  defendant  further  wickedly,  un-  count. 
lawiuUy  and  maliciously,  minding  contriving  and  intend- 
ing,  as  aforesaid,  afterwards  to  wit,  on  the  tenth  day 
of  January,  in  the  thirty^^sixtii  year  aforesaid,  at  London, 
don,  &c.  did  unlawfully,  &c.  print  and  publish,  and  cause  to 
be  printed  and  published,  a  certain  other  false,  wicked, 
scandalous  and  malicious  libel,  containing  divers  otiier  false, 
scandalous  and  malicious  matters  and  things  of  and  concern* 
ing  the  said  B.  G.  and  A.  G.,  according  to  the  tenor  and  ef- 
fect following,  that  is  to  say,  a  matter  of  much  serious  import 
has  recendy  occurred  in  this  city :  a  certain  auriferous  frater- 
nity (meanmg  the  said  B.  G.  and  A.  G.)  have  been  discovered 
to  nave  discounted  foreign  bills  (meaning  bills  of  exchange,)  to 
an  amazing  amount,  for  the  illegal  purpose  of  sending  English 


363  INDICtMENTS  FOR 

r*89dl  guineas  to*  Holland,  (meaning  Holland  aforesaid,)  where  they 
bear  a  premium  of  four  shilling  each ;  the  quantity,  it  appears, 
was  so  immense  as  to  give  suspicion,  and  one  of  the  firm 
(meaning  of  them  the  said  B.  G.  and  A.  G.)  has  been  exam- 
ined before  the  privy  council.  He  was  threatened  with  com* 
mittal,  but  nothing  could  be  extorted  from  him  ;  they  might 
he  said,  dispose  of  his  person  as  they  pleased,  but  should  ne- 
ver force  him  to  say  a  word  beyond  the  necessary  replies  to 
regular  interrogation  ;  upon  which  he  was  for  the  present 
dismissed.  The  consequence  of  this  discovery  is  extremely 
fetal  to  the  circulation  of  specie;  and  to  it,  in  a  great  degree, 
is  to  be  computed  the  recent  refusals  of  the  bank  to  discount 
bills  on  the  first  houses  in  the  metropolis.  The  exportation 
of  gold  coin  is  prohibited  by  an  act  of  parliament,  under 
heavy  penalties ;  but  the  exportation  of  it  to  an  enemy  is  a 
species  of  high  treason.  And  what  makes  the  transaction 
alluded  to  the  more  iniquitous  is,  that  this  fraternal  firm, 
(again  meaning  the  said  B.  G.and  A.  G.)  is  under  the  highest 
obligation  to  government,  by  whom  it  was  admitted  to  a  par* 
ticipation  in  every  money  advantage ;  the  said  defendant  then 
and  there  meaning  and  intending  by  the  said  several  matters 
so  by  him  printed  and  published,  and  caused  to  be  printed 
and  published,  as  last  aforesaid,  to  insinuate  and  be  under- 
stood, that  the  said  B.  G.  and  A.  G.  had  discounted  divers 
foreign  bills  of  exchange  for  the  purpose  of  unlawfully  send- 
ing and  exporting,  and  had  unlawfully  sent  and  exported  di- 
vers guineas  of  the  gold  coin  of  this  kingdom,  from  this  king- 
dom to  Holland  aforesaid,  to  and  for  the  use  of  certain  ene- 
mies of  our  said  lord  the  king,  then  being  at  war  with  our 
1<hjj,d  said  lord  the  kmg,  to  the  great  damage,  &c.  That  the  said 
count.  defendant  further  contriving,  and  unlawfully  and  wickedly 
intending  to  hurt,  injure  and  prejudice  the  said  B.  and  A. 
and  to  deprive  them  of  their  good  name,  fame,  credit  and  re- 
putation, and  to  bring  them  into  great  scandal,  disgrace,  and 
infamy  and  contempt,  and  to  cause  it  to  be  suspected  and  be- 
lieved that  they  the  said  B.  and  A.  had  been  guilty  of  high 
treason,  heretofore,  to  wit,  on  the  said,  &c.  at,  &c.  aforesaid, 
with  force  and  arms,  did  unlawfully,  wickedly  and  malicious- 
ly, write  and  publish,  and  cause  to  be  written  and  published, 
a  certain  other  false,  wicked,  scandalous  and  malicious  libel, 
containing  in  one  part  thereof  divers  other  false,  scandalous 
and  malicious  matters  and  things  of  and  concerning  the  said 
B.  and  A.  according  to  the  tenor  and  effect  following,  that  10 
to  say,  [here  the  letter  was  set  out  as  in  the  first  CQuni\  (the 
said  defendant  meaning  and  intending  by  the  said  several 
matters  and  things,  so  by  him  written  and  published,  as  in 
this  count  mentioned,  to  insinuate  and  be  understood  that 
f*834]  the  said  B.  G.  and  A.  G.  had  been  guilty  of  high*  treason,) 
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to  the  great  damage,  &c.  [Fourth  count  Hie  the  third  setting'  Fifth 
out  the  libel  in  the  second.]  That  the  said  defendant  further  cwnt. 
contriving,  and  unlawfully  intending  to  hurt,  injure  and  pre- 
judice, the  said  B.  G.  and  A.  G.  in  their  good  name,  fame, 
credit  and  reputation,  and  to  bring  them  into  great  scandal, 
hatred,  disgrace,  ridicule  and  contempt,  heretofore,  to  wit,  on 
the  said,  &c.  at,  ^^c.  aforesaid,  with  force  and  arms,  did  un- 
lawfully, wickedly  and  maliciously,  write  and  publish,  and 
cause  to  be  written  and  published,  a  certain  other  false,  scan- 
dalous, wicked  and  malicious  matter  and  thing,  of  and  con- 
cerning the  said  B.  G.  and  A.  G.  according  to  the  tenor  and 
effect  following,  that  is  to  say  :  [Set  out  the  letter  in  the  Jtrst 
count  J]  to  the  great  damage,  &c.  [Sixth  county  like  the  ffth^ 
setting  out  the  libel  in  the  second.  Seventh  and  eighth  counts ^ 
setting  forth  parts  of  both  libels  respectively.] 

That  H.  C.  gent. -a  good,  peaceable,  and  worthy  subject  of  For  a  libe) 
our  said  lord  die  king,  and  one  of  the  attomies  of  his  said  on  an  at* 
majesty^s  court  of  king's  bench  and  common  pleas,  at  West-  ^^'"S^'^ 
minster,  in  the  county  of  Middlesex,  had  been  and  was  be-  in  a  letter 
fore  the  composing,  writing,  and  publishing  of  the  several  (a) 
false,  scandalous,  malicious  and  defamatory  libels  hereinaf-  First 
ter  mentioned,  retained,  and  employed  by  one  G.  N.  in  the  co«"^t  foe^ 
way  of  his  the  said  H.  C.'s  aforesaid,  profisssion  and  business  f^f^j^JJ" 
of  an  Attorney,  to  write,  and  he  the  said  H.  C.  had  accord-  publish* 
ingly  written  a  letter  to  one  T.  F.  demanding  payment  of  a  mg. 
certain  sum  of  money,  to  wit,  the  sum  of  twenty-five  pounds 
of  lawful  money  of  Great  Britain,  then  due  and  owing  from 
the  said  T.  F.  to  the  said  G.  N.  to  wit,  at  Westminster,  in 
the  county  of  Middlesex  aforesaid*     And  the  jurors,  &c.  do 
further  present,  that  the  said  T.  F.late  of,  &c.  being  a  person 
of  an  evil,  wicked  and  malicious  mind  and  disposition,  and 
unlawfully,  wickedly  and  maliciously  devising,  contriving, 
and    intending,   as    much    as    in    him    lay,  to  scandalize, 
vilify  and   defame  the   said  |H.  C.  and  to  bring  him  into 
public  scandal,  infamy  and  disgrace,  and  to  injure,  preju- 
dice   and  aggrieve  him  the  said  H.  C.  in  his  aforesaid  pro- 
fession and  business  of  an  attorney,  on,  &c.  widi  force  and 
arms,  at,  ^^c.  aforesaid,  of  his  great  hatred,  malice,  and  ill- 
will,  towards  the  said  H.  C.  unlawfully  and  maliciously  did 
compose  and  write  a  certsdn  false,  scandalous,  malicious  and 
defamatory  libel,  of  and  concerning  the  said  H.  C.  in  his 
aforesaid  profession  and  business,  and  of  and  concerning  the 
s^d  demand  so  made  by  the  said  H.  C.  on  the  said  T.  F.  as 
aforesaid,  containing  therein  (amongst  other  things)  the  false. 


(a)  This  indictment  was  settled     the  bar.    See  general  note^  ante  866 
by  a  very  eminent  pleader  now  at     to  877. 
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[*S95]    scandklous,'*^  malicious,  dafkmatoiy  and  libellous  words  and 
matter  following,  of  and  concerning  tlie  said  U.  C.  (that  is 
The  libel,  to  say^  From  our  friendship,  (meaning  the  friendship  between 
the  said  T.  F.  and  G.  N.)  I  (meaning  the  said  T.  F.)  must 
own  I  (again  meaning  the  said  T.  F.).did  not  expect  a  demand 
of  twenty-five  pounds  from  a  petty  fogging  (meaning  petty 
fogging)  rascal  of  an  attorney,  a  Mr.  Chester,  (meaning  the 
said  H.   C.  and  that  he  the  said  H.  C.  was  a  petty  fogg^g 
rascal  of  an  attorney)  who  has  been  in  and  out  of  prison  al- 
most all  his  (meaning  the  said  H.  C.'s)  lifetime ;  I  (fneaning 
die  said  T.  F.)  cannot  think  you  (meaning  the  said  G.  N.) 
ever  desired  him  (meaning  the  said  H.  C.)  to  make  the  de- 
mand (meaning  the  demand  of  the  said  sum  of  twenty-five 
pounds  so  made  by  the  said  H.  C.  on  the«aid  T.F.  as  afore- 
said.)    Which  said  false,  scandalous,  malicious  and  defama- 
tory libel,  he  the  said  T.  F.  afterwards,  .to  wit,  on  the  same 
day  and' year  aforesaid,  at,  &c.  aforesaid,  unlawfully,  wicked- 
ty  and  maliciously^  did  send,  and  cause  to  be  sent  to  the  said 
G.  N.  in  the  form  of  a  letter,  addressed  to  the  said  G.  N.  and 
did  thereby  then  and  there  unlawfully,  wickedly  and  malici- 
ously publish,  and  cause  to  be  published,  the  said  libel,  to  the 
great  damage,  scandal,  infamy  and  disgrace  of  the  said  H. 
C.  in  contempt,  &c«  to  the  evil  and  pernicious  example,  &c. 
Second      and  against  the  peace,  &c.     And  the  jurors,  &c.  do  further 
count  for    present,  that  the  said  T.  £.  fiirther  contriving  and  intending, 
onhr**^"^  as  aforesaid,  on  the  said,  &c.  with  force  and  arms,  at,  &c. 
aforesaid,  of  his  greltt  hatred,  malice  and  ill-will,  towards  the 
said  H.  C.  unlawfully,  wickedly  and  maliciously,  did  publish, 
and  cause  to  be  published,  a  certain  other  raise,  scandal- 
ous, malicious  and  defamatory  libel,  in  the  form  of  a  letter, 
of  and  concerning  the  said  H.  C.  in  his  aforesaid  profession 
and  business,  and  of  and  concerning  the  said  demand  so  made 
by  the  said  H.  C.  on  the  said  T.  F.  as  aforesaid,  addressed 
to  the  said  G.  N.  and  containing  therein  (amongst  other 
things)  the  false,  scandalous,  malicious,  defamatory  and  li- 
bellous, words  and  matter  following  of  and  concerning  the  said 
H.  C.  (that  is  to  say)  [Here  ^et  out  the  libely  and  conchuk  €is 
^before,] 
For  a  libel      That  C.  C.  of,  &c.  long  before  and  at  the  time  of  the  pub- 
on  an  at-    Ushing  the  several  false,  scandalous,  malicious  and  defama- 
theformof  ^'^  libels  hereafter  mentioned,  and  from  thence  until  the 
an  address  day  of  taking  this  inquisition  was,  and  still  is,  one  of  the  at- 
to  the        tomies  of  the  court  of  our  lord  the  king  of  the  bench  at  West- 
y^fS^j       minster,  in  the  county  of  Middlesex,  and  steward  of  the  courts 
him^iS    of  the  manor  of  W.  in  the  county  of  E.  within  which  said 
suppress-    manor  there  now  are  and  from  time  whereof  the  memory  of 

ing  evi-      man  is  not  to  the  contrary,  there  have  been  divers  customa- 
nence  on  ^ 
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ly  tenements  holden  of  the  said  manor,  and  demised*  and  atrial,aiv& 
demisable  by  copy  of  the  court  rolls  of  the  said  manor,  by  the  5^*  ^^%^ 
lord  of  the  said  manor  for  the  time  being,  or  by  his  steward  en*  rolls  c^the 
deputy  steward  of  the  court  of  the  said  manor  for  the  time  be-  court  of 
ing,  to  any  person  or  persons  willing  to  take  the  same  in  fee  "^^^^  h© 
simple  or  otherwise,  at  the  will  of  the  lord,  according  to  the  „j  ^^^ 
custom  of  the  said  manor.  And  the  jurors,  &c.  do  further  pre-  notice  to 
sent,  that  at  the  assizes  holden  at  Clemsford,  in  and  for  the  said  produce 
county  oi  Essex,  on  Wednesday  the  tenth  day  of  July,  in  the  ^^j-^'qin^ 
thirty-third  year  of  the  reign  of,  before  the  honouraUe  sir  H,    L  ®^J 
G.  knight,  one  of  the  justices  of  our  said  lord  the  kinff  of  his 
court  of  common  pleas,  and  sir  F.  B.  baronet,  one  of  his  ma- 
jesty's justices  of  the  said  lord  the  king,  assigned  to  take  the 
assizes  within  and  for  the  said  county  of  Essex,  a  certain  is- 
sue before  then  duly  joined  in  a  certain  action  of  trespass 
and  ejectment  before  then  brought  in  the  said  court  of  our 
eaid  lord  the  king,  before  the  king  himself,  for  the  recovery 
of  the  possession  of  a  certain  cottage  with  the  appurtenances 
situate  within,  and  ps^rt  and  parcel  of  the  said  manor  of  W. 
in  the  said  county  of  £.  in  the  possession  of  one  W.  S.  and 
contiguous  and  next  adjoining  to  a  certain  odier  cottage  also 
situate  within,  and  part  and  parcel  of  the  said  manor  in  the 
possession  of  one  J.  L.  and  which  said  several  cottages  were 
formerly  one  undivided  cottage  in  the  possession  and  occu- 
pation of  one  F.  B.  and  in  which  said  action  one  J.  D.  on  the 
said  action  one  J.  D.  on  the  demise  of  S.  P.  lat^  <^,  &c.  yeo- 
man, was  nominid  plaintiff,  and  Ae  said  W.  S.  was  defendant^ 
in  due  form  of  law  came  on  to  be  tried,  and  was  then  and  there 
tried  by  a  certain  jury  of  the  country  in  that  behalf,  then  and 
^ere  duly  sworn  and  taken  between  the  parties  aforesaid. 
And  the  said  now  jurors,  &c.  do  further  present,  that  the  said 
C.  C.  as  such  steward  of  the  cottages  of  uie  siud  manor  of  W. 
as  aforesaid,  before  and  at  the  time  of  writing  and  publish- 
ing the  several,  false,  scandalous,  malicious  and  defamatory 
libels  hereafter  mentioned,  had  the  care  and  custody  of  the 
rolls  of  the  said  manor :  and  that  at  the  said  trial  of  the 
aforesaid  issue,  the  said  C.  C.  appeared  s|nd  was  sworn  and 
examined  as  a  witness  in  the  said  cause ;  and  that  in  the 
course  of  the  evidence  given  by  him  the   said   C.   C.   as 
such  witness  as  aforesaid  at  the  said  trial,  he  the  said  C.  C. 
60  being  such  steward  as  aforesaid,  and  so  having  the  care 
and  custody  of  the  court  rolls  of  the  manor  aforesaid,  did 
produce  and  read  in  evidence  certain  of  the  said  court 
tolls  of  the  said  manor,  as  well,  touching  and  concerning 
the    aforesaid  cottages   so  formerly  being  one   undivided 


(a)  This  precedent  is  abridged     note  unte  866  to  877. 
frqm  4  Wentw.  206.   -See  general 
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cottage  as  afoftsaid,  as  touching  and  concerning  a  certain* 
[*897]  croft  of  land  called  Safiron  Garden,  also  situate  within 
and  part  and  parcel  of  the  said  manor  of  W.  and  a  custo- 
mary tenement  thereof.  AiSd  the  said  now  jurors,  upon  their* 
oath  aforesaid,  do  further  present,  that  amongst  the  said 
court  rolls  so  produced  and  read  in  evidence  by  the  said  C.  C. 
as  such  witness  as  aforesaid,  at  and  upon  the  said  trials  he  the 
said  C.  C.  did  produce  and  read  in  evidence  a  certain  grant 
which  had  been  and  was  before  then  made  by  the  then  lord 
of  the  saic^  manor  unto  the  ssdd  S.  P«  of  the  ssud  croft  of 
land  called  Safiron  Garden,  together  with  the  admission  of 
him  the  said  S.  P.  thereto  as  tenant  thereof,  upon  a  certain 
surrender  before  then  made  thereof  by  one  W.  W.  since  de- 
ceased, and  H*  his  wife,  and  also  a  certain  admission  of  one 
W.  late  of  &c.  son  of  said  W.  W.  deceased,  as  tenant  of  said 
several  cottages  hereinbefore  mentioned,  (so  formerly  being 
one  undivided  cottage  as  aforesaid)  as,  and  by,  and  under 
the  description  of  one  cottage,  distinct  and  separate  from  the 
said  croft  of  land  called  Saffron  Garden,  and  that  at  and  upon 
the  ssdd  trial,  it  became  and  was  a  material  question  wheuier 
the  said  cottages  so  formerly  being  one  undivided  cottage  as 
aforesaid,  and  for  one  of  which  cottages  the  said  ejectment 
was  so  brought  as  aforesaid,  were  parcel  of  the  premises 
granted  unto  him  the  said  S.  P.  in  and  by  the  said  grant  so  to 
nim  made  upon  the  said  surrender  of  the  said  W.  W.  de* 
<  ceased,  and  H.  his  wife,  as  aforesaid.  And  the  said  now 
jurors,  &c.  do  further  present,  that  the  said  S.  P.  being  a 
person  of  a  wicked,  malicious  and  evil  mind  and  disposition, 
and  wickedly,  and  maliciously,  designing,  and  intending  (as 
much  as  in  him  lay)  to  defame,  asperse,  and  vilify  the  cha- 
racter of  the  said  C.  C.  upon  the  seventeenth  day  of  July, 
in  the  thirty-third  year  aforesaid,  with  force  and  arms,  at, 
&c.  unlawfully,  and  maliciously,  and  wickedly,  did  publish^ 
and  cause  and  procure  to  be  published,  a  certain  false,  scan- 
dalous, malicious  and  defamatory  libel,  (^and  concerning  him. 
the  said  C.  C.  as  such  steward  of  the  court  of  the  said  manor 
of  W.  as  aforesaid,  and  of  and  concertiihg  the  evidence 
given  by  him  the  said  C.  C«  as  such  witness  as  aforesud,  at 
and  upon  the'  aforesaid  trial ;  which  said  false,  scandalous, 
malicious,  and  defamatory  libel,  purported  to  be,  and  was^ 
and  is,  in  the  form  of  an  address  to  uie  ssdd  F.  B.  baronet, 
so  as  aforesaid^  being  one  of  the  justices  assigned  to  hold 
pleas  in  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself,  and  also  being  one  of  the  justices  before  whom 
the  said  assizes  at  which  the  said  trial  was  so  had,  as  afore- 
said, were  so  holden  as  aforesaid  and  (amongst  other  things) 
contained  therein  certain  false,  scandalous,  malicious  and  de- 
famatory matters,  of  and  concerning  the  said  C.  C.  as  such 
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steward  of  the  said  courts  of  the  said  manor  of  W.  as  afore* 
said,  and  of  and  concerning  the  evidence  by  him  given  as 
such  witness  as  aforesaid,  at  and  upon  the  aforesaid  trial,  ac- 
cording to  the  tenor  following,*  that  is  to  say :  ^*  My  lord,    [*898] 
&c.  [Here  the  libel  was  set  out^  containing  the  charges  against 
C,  C*.  of  suppressing  court  rolls^  foUs\fytng  thenty  £ifc.  with 
intent  to  maie  it  believed  that  the  cottage  in  question  andSaf" 
Jron  Garden  were  two  distinct  things^  when  he  knew  them  to 
form  one  entire  estate^  and  that  they  were  not  parcel  of  the  pre^ 
mises  granted  the  said  S.  P.]  to  the  great  damage,  scandal, 
disgrace  and  infamy  of  the  said  C.  C.  to  the  evil  example,  &c. 
and  agunst  the  peace,  &c.     [Second  count  for  printing  and 
publishing  in  the  Chelmsford  Chronicle  a  liM  to  the  Hie  effect 
— Third  count j  writing  and pubHshing^^Fourth  count j  that 
C.  C.  was  an  improper  person  to  be  entrusted  with  the  rolls  of  the 
manor^-^Fifth  county  for  publishing  another  libel  in  the  Chelms^ 
ford  Chronicle^  imputing  fraud  and  cl)rruptiotp^-Sixth  county  as 
an  attorney  at  law — Seventh  county  another  letter  to  the  judge.'] 

[Commencement  of  information  as  ante  T.]      That  R.  D.  Infbrmar 
late  of,  &c.  being  a  person  of  a  most  wicked  and  malicious  ^^f^  *- 
temper  and  disposition,  and  unlawfully  and  unjustly,  wicked-  S^emljmf 
ly  and  maliciously  devising,  designing,  contrivmg  and  intend-  fyr  pub- 
ing  to  defame,  asperse,  scandalize  and  vilify  the  character  of  lishing  a 


T.  C.  &c.  being  now  and  at  the  time  of  writing,  printing  and  ^^.V^ 

8  of 
reign  lord  the  king,  assigned,  &c.  and  who  usually  acted  and  ^^  peace^ 


publishing  the  false,  scandalous  and  defamatory  libel  herein-  ^j^^  .^^ 
after  mentioned,  three  of  the  justices  of  oug  said  present  sove-  tices  of 


still  do  act  as  such  justices  of  the  peace  of  our  said  present  ^^i. 
sovereign  lord  the  king,  within  the  division  of  the  said  county  wardens, 
of  G.  within  the  said  parish  of,  &c.  and  also  unlawfully,  un-  and  over- 
justly,  maliciously  and  wickedly  designing,  devising,  cop-  "eersof  a^ 
trivingand  intending  to  defame,  asperse,  scandalize  and  vilify  ^^^J  ^' 
the  characters  of  J.  D.  churchwarden  of  the  parish  of,  &c.  in,  them  of 
&c.  J.  S.  &c.  the  late  overseers  of  the  poor  of  the  said  parish,  having 
and  also  A.  W.  &c.  now  and  at  the  time  of  the  writing,  print-  ^^^     . 
ing  and  publishing  the  false,  scandalous  and  defamatory  libel,  ^uc^cob^ 
hereinafter  mentioned,  vestry-men  and  inhabitants  of  the  cerning' 
said  parish  of,  &c.  and  most  unlawfully,  unjustly,  wickedly  ^^  P^^ 
and  maUciouslV  devising,  contriving,  desiring  and  ^tending,  »''=*'  ^- 
as  much  as  in  him  the  said  R.  D.  lay,  to  insinuate  and  cause 
it  to  be  believed,  that  they  thcisaid  J.  C.  &c.  as  such  justices 
of  the  peace  aforesaid,  and  that  he  the  said  J.  D.  as  such 
churchwarden,  &c.  as  aforesaid,  and  that  they  die  said  T.  S. 
&c.  as  such  overseers  as  aforesaid,  and  the  said  A.  W.  &c. 
as  such  vestry-men  of  the  said  parish  as  aforesaid,  had  beem 

(6)  See   a    similar  precedent,  4     ante  866  to  877. 
Wentw.  406.      See  greneral   note. 


328  INDICTMENTS   rOR 

guilty  of  very  great  frauds,  abuses  and  misdemeanors  in. 
the  execution  of  their  several  and  respective  offices  aforesaid, 
in  relation  to  the  rates  made  for  the  relief  of  the  poor  of  the 
said  parish  of,  8cc.  and  other  matters  relating  to  the  said 
[*899]    parish,  upon,  &c.  with  force  and    arms,,  at,   &c.    in   &c.* 
did    unlawfully    and    maliciously,    wickedly  and  scandal- 
ously, compose,  write,  print  and  publish,  and  did  cause  and 
procure  to  be  composed,  written,  printed  and  published,  a 
certain  wicked,  infamous,  scandalous  and  defamatory  libel, 
of  and  concerning  them  the  said  T.  C.  8cc.  (all  their  names) 
entitled  "  A  dialogue  between  a  C— h  W        n  (meaning  a 
church-warden  of  the  out  parish  of,  &c.  in,  &c.)  and  a  quaker 
pay-master,  in  which  many  of  the  V— str-^y's  (meaning  ves- 
tries) base  and  villainous,  &c.  &c.  &c." — ^in  which  said  scan- 
dalous and  defamatory  libel  are  contained  among  other  things 
by  way  of  feigned  and  supposed  conversation  or  dialogue,  di- 
vers wicked,  scandalous,  malicious  and  defamatory  matters, 
that  is  to  8  ay,  in  one  part  thereof  according  to  the  tenor  follow- 
ing, that  is  to  say,  "  A  dialogue  between,  &c.  [ffere  set  out  the 
title  with  innuendoes  explaining'  the  nameSj  in  blank, 'j  And  in 
another  part  thereof  according  to  the  tenor  following,  that  is 
to  say,  [Here  set  out  another  part  of  the  ItbeL]  And  in  another 
part  of  the  same  scandalous  and  infamous  libel  to  the  tenor 
following,  that  is  to  say,  &c.  to  the  great  scandal,  infamy  and 
disgrace  of  them  the  said  T.  C.  &c.  in  contempt,  8cc.  to  the 
evil  and  pernicious  example,  &c.  and  against  the  peace,  &c. 
For  a  libel      That  before  the  printing  and  publishing  of  the  several  false, 
hy  a  Bur-    malicious  and  defamatory  libels  hereinafter  mentioned,  to 
f^^ta      ^^^9  ^")  ^^-  ^  certain  meeting  had  been,  and  was  had  and 
diMenting^  held  at  the  house  of,  on,  &c.  situate  and  being  at,  &c.  at  which 
preacher,  meeting  W.  H.  late  of,  &c.  surgeon,  was  present,  and  certain 
^^)  false,  malicious  and  defamatory  charges  were  brought  for- 

ward and  made  agunst  J.  F.  then  being  a  dissenting  minis- 
ter at  a  certain  dissenting  meeting-house  or  chapel,  called 
"Edmonton  and  Tottenham  Chapel,  and  a  good,  moral,  virtu- 
ous and  pious  pejson,  imputing  to  him  immoral,  vicious  and 
disgraceful  conduct;  from  which  charges  the  said  J.  F.  was 
at  the  said  meeting  exonerated.  And  the  jurors,  &c.  do  fur- 
ther present,  that  the  said  W.  H.  on,  &c.  and  from  thence 
until  and  at  the  time  of  composing,  printing  and  publishing 
the  several  false,  malicious  and  defamatory  libels  hereinafter 
mentioned,  was  a  surgeon,  and  before  the  said  day>  &c.  afore- 
said, had  been  employed  by,  and  had  attended  the  said  J.  F. 
in  the  way  of  his  said  profession :  and  the  jurors,  &c.  do  fiu> 
ther  present,  that  the  said  W.  H.  being  an  evil  disposed  per- 
son, and  contriving  and  wickedly  and  maliciously,  intending 

(«)  From  the  MS«  of  a  gentleman     ants  866  to  877. 
at  the  bar.    And  see  general  notQ» 
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to  injuore  the  said  J.  F«  in  his  character  and  reputation,  and 
to  cause  it  to  be  suspected  that  the  said  charges*  so  made  as  [^^00] 
aforesaid,  were  true,  and  thereby  to  expose,  vilify  and  defame 
the  said  J.  F.  and  to  cause  it  to  be  suspected  that  he  was  an 
unfit  and  improper  person  to  be  minister  of  the  said  chapel, 
and  to  officiate  dierein ;  heretofore,  on,  &c.  at,  &c.  did  wil- 
fully, wickedly  and  maliciously,  compose  and  print,  and  caused 
to  be  composed  and  printed,  of  and  concerning  the  said  J. 
F.  a  certain  false,  malicious  and  defamatory  libel,  in  the  form 
in  one  part  thereof  of  a  letter,  from  and  in  the  name  of  the 
said  W.  H.  to  the  said  J.  F.  and  in  another  part  thereof  in 
the  form  of  an  affidavit,  purporting  to  be  made  by  him  the 
said  W.  H. ;  that  part  of  the  said  libel  in  the  form  of  a  letter^ 
containine  therein,  amongst  other  things,  the  false,  mali* 
cious,  detamatory  and  libellous  words  and  matter  following, 
to  wit,  &c.  &c.  and  the  other  part  of  the  said  libel  in  the  form 
of  an  affidavit,  containing  therein,  amongst  other  things,  the 
false,  malicious,  defamatory  and  libellous  matter  following, 
to  wit,  &c.  &c.  which  said  false,  malicious  and  defamatory 
libel  he  the  said  W.  H.  afterwards,  to  wit,  on,  &c.  at,  &c. 
unlawfully,  wickedly  and  maliciously,  did  send  and  circulate 
and  cause  to  be  sent  and  circulated,  to  and  amongst  divers 
persons,  being  members  of,  and  subscribers  to,  the  said 
chapel ;  and  to  and  amongst  divers  other  good  and  worthy 
subjects  of  this  realm,  whose  names  are  to  the  jurors  afore- 
said  imknown ;  and  did  thereby,  then  and  there,  unlawfully, 
wickedly  and  maliciously  pubhsh  and  cause  to  be  published 
the  said  libel,  to  the  great  damage,  &c*  in  contempt,  &c.  to 
the  evil  and  pernicious  example,  &c.  and  against  the  peace, 
&c.  [Another  cotmt  for  publishing  only^  ante  888.] 


INDICTMENTS  FOR  LIBELS,  &c.  IN  PICTURES, 

PRINTS,  AND  EFFIGIES. 

That  before  and  at  the  time  of  the  publication  of  the  scan-  Indict- 
dalous  and  malicious  libels  hereinafter  mentioned ^  one  R.  W.  I?^""^  ^^. 
gentleman,  a  good,  peaceable,  and  worthy  subject  of  our  said  ubellinui 
lord  the  king,  was  one  of  the  attorneys  of  his  said  majesty's  picture, 
court  of  king's  bench,  to  wit,  at,  &c.  and  that  before  the  pub- 
lishing oi  the  several  scandalous  and  malicious  libels  herein- 
after mentioned,  to  wit,  on,  &c.  a  certain  commission  of  bankr 
rupt  was  issued  against  one  R.  J.  And  that  afterwards  and  be- 
fore the  publication  of  the  same  libels,  to  wit,  on,  &c.  a  certain 
petition  was  presented  by  the  said  R.  J.  to  the  right  honorable 
the  Lord  High  Chancellor  of  Great  Britain,  praying,  amongst 
other  things,  that  the  said  commission  might  be  superseded 
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[*901]  And*  the  jurors,  &c.  do  further  present,  that  A.  M.  late  ofy 
&c.  gentleman,  being  a  person  of  an  evil,  wicked  and  mali- 
cious mind  and  disposition,  and,  unlawfully,  wickedly  and  ma- 
liciously, devising,  contriving  and  intending,  as  much  as  in 
him  lay,  to  scandalize,  vilify,  and  defame  the  said  R.  W. 
and  to  bring  him  into  public  scandal,  hatred,  contempt,  and 
disgrace,  and  to  injure,  prejudice  and  aggrieve  him  the  said 
R.  W.  and  to  insinuate  and  cause  it  to  be  believed  that  the 
said  R.  W.  had  been  guilty,  not  only  of  the  greatest  injustice, 
cruelty  and  oppression,  towards  the  said  R.  J.  but  alsQ  of  the 
crimes  of  perjury  and  subornation  of  perjury  heretofore,  to 
wit,  &c.  at,  &c.  aforesaid,  of  his  great  hatred  malice,  and  ill- 
will  towards  the  said  R.  W.  unlawfully  and  maliciously  did 
write  and  publish,  and  cause  to  be  written  and  published,  a 
certain  false,  scandalous  libel,  containing  therein,  among 
other  things,  divers  false,  scandalous  and  malicious  matters 
of  and  Concerning  the  said  R.  W.  and  of  and  concerning  the 
said  commission  and  the  said  petition,  according  to  the  tenor 
and  effect  following,  that  is  to  say,  [Here  follows  the  libel  set 
forth  at  length^  to  the  great  scandal,  infamy  and  disgrace  of 
the  said  R.  W.  m  contempt,  &c.  to  the  evil  eitample,  &c.  and 
against  the  peace,  &c.  And  the  jurors,  &c.  do  further  pre* 
sent,  that  the  said  A.  M.  so  being  such  person  as  aforesaid, 
as  well  knowing  .the  premises  aforesud,  and  again  unlawfully, 
wickedly  and  maliciously,  devising  and  intending  as  afore- 
said, afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  unlawfully 
and  maliciously  did  write  and  publish,  and  cause  and  procure 
to  be  written  and  published,  a  certain  other  false,  scandalous, 
and  defamatory  libel,  of  and  concerning  the  said  R.  W.  and 
of  and  concermng  the  aforesaid  commission,  containing  there- 
in, among  other  things,  divers  false,  scandalqus  and  seditious 
matters  and  things  of  and  concerning  the  said  R.  W.  and  of 
and  concerning  the  said  commission,  according  to  the  tenor 
and  effect  following :  [part  of  the  libel  again  set  out.^  to  the 
great  scandal  and  disgrace  of  the  said  R.  W.  in  contempt  of 
our  said  lord  the  king  and  his  laws,  to  the  evil  and  pernicious 
example  of  all  others*'  in  the  like  case  offen(Ung,  and  against 
the  peace  of  our  said  lord  the  king,  his  crown  and  dignity. 
And  the  jurors,  &c.  do  further  present,  that  the  s^d  A.  M. 
so  being  such  a  person  as  aforesaid,  and  well  knowing  the 

i)remises  aforesaid,  and  again  unlawfully,  wickedly  and  ma- 
iciously  devising  and  intending  to  traduce,  defame  and  vili- 
fy the  said  R.  W.  and  to  bring  him  into  great  and  public  ha- 
tred and  contepipt  among  all  the  liege  subjects  oi  our  said 
lord  the  king,  heretofore,  to  wit,  on,  &c.  at,  &c.  aforesaid,  un- 
lawfully, wickedly  and  maliciously  did  publish,  and  cause  and 
procure  to  be  published,  a  cerUun  scandalous  and  libellous 
[*9Q2]  picture,  of  and  concerning  the  said  R,  W.  with  divers  figures* 
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and  images  tberein,  and,  amongst  others,  certain  other  fi« 
gures  and  images  denoting,  and  representing,  and  intending 
to  denote  and  represent  we  devil  pursuing  die  said  R.  W. 
towards  a  gallows  and  towards  a  certadn  fire  intended  to  re* 
present  heU,  and  the  said  picture  being  then  and  there  in* 
tended  to  represent  that  the  said  R.  W.  had  been  and  was 
guilty^  of  misconduct  and  crime,  deserving  punishment  by 
hanging  on  a  gallows,  and  of  punishment  wer  death ;  and 
that  the  said  A.  M.  the  said  scandalous  and  libellous  picture, 
afterwards,  to  wit,  on  the  same  first  dav  of  July,  in  the  forty- 
ninth  year  aforesaid,  and  on  divers  omer  days  and  times,  as 
well  before  as  afterwards,  at  the  parish  of  St.  James,  Clerk- 
enwell,  aforesaid,  in  the  said  county  of  Middlesex,  to  divers 
liege  subjects  of  our  said  lord  the  king,  then  and  there  pre* 
sent,  unlawfully,  wickedly  and  maliciously,  did  openly  snew 
and  exhibit,  and  cause  to  be  shewn  and  exhibted,  to  the  ffreat 
scandal  and  dis^ce  of  the  said  R.  W.  in  contempt  of  our 
said  lord  the  king  and  his  laws,  to  the  evil  example  of  all 
others  in  like  case  offending,  and  against  the  peace  of  our 
said  lord  the  king,  his  crown  and  dignity. 

That  one  R.  S.  from  his  nativity  until  the  time  of  the  tak-  For  com- 
ing this  inquisition,  hath  been  a  person  of  good  name,  fame  ^?2[,|^ 
and  credit,  and  as  such  hath  for  and  during  sdl  die  time  afore-  ^iciou^ 
said,  been  reputed,  esteemed  and  respected  by  and  amongst  and  ob- 
all  good  and  worthy  liege  subjects  otour  sovereign  lord  die  "cene  Ter- 
king,  to  whom  he  was  in  any  wise  known ;  and  that  the  said  J^J^p"*" 
R.  .S.  at  the  several  and  respective  times  hereinafter  mention-  gnd  his 
ed,  was  and  yet  is,  a  married  man.    And  the  jurors,  &c.  do  wife,  and 
further  present,  that  the  said  R.  S.  before  and  at  the  several  ItbelUng 
times  hereinafter  mentioned,  was,  and  yet  is,  a  miller ;  and  ^^^ 
the  trade  and  business  of  a  miller  hath  used,  exercised,  and  pictuieior 
followed,  and  suU  dodi  use,  exercise  and  follow,  in  a  certain  impres- 
place  called,  kc.  in,  &c.    And  the  jurors,  &c.  do  further  pre-  *5l^-2i« 
sent,  that  T.  S.  late  of,  &c,  printer,  being  a  malicious  and  ^emnear 
seditious  person,  and  of  a  wicxed  disposition,  and  most  un-  the  com 
lawfully,   maliciously    and    unjustly,  devising,   designing,  nur^et- 
contriving  and  intending,  as  much  as  in  him  lay  to  injure  ^^ 
the  said  K.  S.  in  his  aforesaid  good  name,  fame  and  credit^ 
and  to  bring  him   into  public  scandal,  infamy,   disgrace, 
hatred,  and  contempt,  widi  and  amongst  all  the  good  and 
worthy  liege  subjects  of  our  said  lord  the   now  king,  to 
whom  he  was  in  any  wise  known,  and  also  to  disturb,  moleit 
and  disquiet  him  die  said  R.  S.  and  to  disturb  his  do* 
mestic   peace  and   happiness,  and  to  traduce,  scandalize, 
and  vilify  him   the  said  R.  S.  and  also  most  unlawfully, 
maliciously  and  unjusdy,  devising,  designing,  contriving,  and 

(d)    See    niDilar  precedent,   4     ante  866  to  877. 
^eatw.  303.     See   genersl  note 
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[«903]  intending*  to  represent^  suggest,  and  insinuate,  and  to  make 
it  be  credited  and  believed  that  the  s^d  R.  S.  was,  and  is,  a 
libidinous,  immoral,  lewd,  debauched,  and  ill  disposed  person, 
and  wickedly,  wrongfully,  and  unjustly,  to  injure  the  said  R. 
S.  in  his  trade  and  business  aforesaid,  and  to  impoverish  and 
wholly  ruin  him  the  said  R.  S.  on,  See.  falsely,  maliciously, 
imlawfiiUy,  wickedly,  wilfully  and  designedly,  did  print,  and 
did  then  and  there  falsely  and  maliciously  cause  and  procure 
to  be  printed,  of  and  concerning  the  ssdd  R.  S.  a  certain  false, 
scandalous,  infamous,  malicious,  and  obscene  libel,  in  the 
form  of  a  song,  entitled,  ^^  The  Miller  and  Laundress,  anew 
song,  founded  on  facts ;"  and  containing  in  itself  the  false, 
scandalous,  infamous,  malicious,  and  obscene  verses  and 
matter  to  the  tenor  following,  of  and  concerning  the  said  R. 
S.  (that  is  to  say)  Near  Wandsworth  town  this  famed  miller 
{meaning  the  said  R.  S.)  does  dwell,  8cc.  [here  the  libel  was 
set  out  with  innuendoes. ll  And  the  jurors,  &c.  do  further 
present,  that  in  order  the  more  effectually  to  complete,  accom- 
plish, perfect  and  bring  to  effect  the  purposes  aforesaid,  so 
as  aforessud,  unlawfully,  maliciously,  and  unjusdy  devising, 
designing,  contriving  and  intending,  by  the  said  T.  S.,  he  the 
said  T.  S.  did  then,  to  wit,  on  the  said,  &c.  at,  &c.  aforesaid, 
unlawfully,  maliciously,  wickedly,  wilfully  and  designedly, 
mark,  print  and  impress,  and  unlawfully,  &c.  cause  and  pro- 
cure to  be  marked,  printed  and  impressed  on  the  said  false, 
&c.  libel  so  printed  by  the  said  T«  S.  in  manner  aforesaid, 
certain  scandalous,  ludicrous,  and  obscene  pictures,  designs, 

Erints  and  devices,  representing  and  intended  by  the  said  T. 
.  to  represent  the  said  R.  S.  in  a  scandalous,  ludicrous,  and 
obscene  manner.  And  the  jurors,  &c.  do  further  present, 
that  the  said  T.  S.  in  order  to  effect  and  apcomplish  the  pur- 
pose aforesaid,  did  then  to  wit,  on  the  said  &c.  with  force 
and  arms  at,  &c.  aforesaid,  to  wit,  in  the  public  street  and 
king^s  common  highway  there,  called  Mark  Lane,  before  and 
near  unto  a  certain  building  there  called  and  known  by  the 
name  of  the  Corn  Market,  at  which  place  he  the  said  K.  S. 
then  was  and  for  a  long  time  then  last  past  had  been  used 
and  accustomed  to  deal  and  traffic  in  the  way  of  his  said 
trade  and  business  of  a  miller,  and  whereat  tnere  were  as- 
sembled and  met  together  a  great  number  of  the  liege  sub- 
jects of  our  sovereign  lord  the  now  king,  unlawfully,  &c« 
cause  and  procure  the  said  false  libel,  so  printed  by  him  the 
'  said  T.  S.  in  manner  aforesaid,  to  be  published  and  to  be 
sung,  said,  spoken,  uttered  and  pronounced  with  loud  voices, 
^  and  in  a  public  and  open  manner,  and  to  be  distributed  about, 
and  delivered  together  with  the  ssud  scandalous,  &c.  pictures, 
&c.  so  marked,  ^c.  thereon,  to  divers  of  the  liege  subjects  of 
our  said  lord  the  king,  there  then  present,  standing  and  be- 
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ing,  to  the  greftt*  damage,  scandal,  infamy,  disgrace  and  in-    pooi] 
jury  of  the  said  R.  S.  in  contempt,  &c.  to  the  evil  example, 
&c.  and  against  the  peace,  &c. 

(^Commencement  of  information  as  ante  7.]  That  T.  K.  Informa- 
of,  &c.  surgeon  general  of  his  majesty's  forces,  before  and  vu"/°.'^  * 
at  the  time  of  uttering  and  publishing  of  the  false,  scandal-  print  7e)* 
ous,  malicious  and  libellous  prints  and  matters  hereinafter 
mentioned,  was  and  yet  is  a  good,  true,  honest,  faithful, 
worthy  and  respectable  subject  of  this  kingdom,  and  as  such 
always  hath  demeaned  himself,  yet  H.  S.  J.  N.  late  of  &c.  ' 
surgeon,  well  knowing  the  premises,  but  being  a  person  of  an 
evil  and  malicious  mind  and  disposition,  and  not  having  the  ',  * 
fear  of  God  in  his  heart,  and  most  unjustly  contriving  and 
wickedly  and  maliciously  devising  and  intending,  as  much  aa 
in  him  lay,  to  injure,  aggrieve,  defame  and  vilify  the  good 
name,  fame,  credit,  character  and  reputation  of  the  said  T. 
K.  and  to  bring  lum  into  great  contempt,  ridicule,  infamy 
and  disgrace,  heretofore,  to  wit,  on,  &c.  at,  &c.  unlawfully, 
scandalously  and  maliciously  uttered  and  published,  a  cex^ 
tain  false,  scandalous,  malicious  and  libellous  print  and  mat* 
ter  on  paper,  representing  two  men  riding  on  horseback^  one 
of  which  said  men  was  represented  by  the  said  print  as  spiv 
ting  at  and  on  the  face  of  the  other  said  man,  (meaning 
diereby  to  represent  himself  the  said  H.  S.  J.  N.  by  the  first 
mentioned  man,  as  spitting  in  the  face  of  the  second  men- 
tioned man,  and  meanmgto  represent  by  the  second  mention- 
ed man  the  said  T.  K.  as  having  his  face  so  spit  at  and.  upon 
by  the  said  H.  S.  J.  N.)  and  in  which  said  print  just  above 
the  first  mentioned  man,  there  was  a  certain  mscription 
(mealit  to  be  an  address  of  the  said  H.  S.  J.  N.  represented 
by  the  first  mentioned  man,  to  the  said  T.  K.  represented  by 
the  said  second  mentioned  man,  and  relating  to  uie  said  spit- 
ting,) in  the  words,  marks  and  letters  following,  to  wit.  Sir, 
(meaning  the  said  T.  K.)  I  (meaning  H.  S.  J.  N.)  always  spit 
upon  the  dirtiest  part  of  the  street,  and  I  (meaning  the  said 
H.  S.  J.  N.)  am  well  assured  it  (meaning  the  spitde  of  the 
said  H.  S.  J.  N.)  has  now  fallen  upon  the  foulest  spot,  (mean- 
ing thereby  the  face  of  the  saidT.  K.)  meaning  and  intending 
by  the  said  address  to  represent  and  describe  the  face  of 
the  said  T.  K.  as  belonging  to  a  person  of  a  base,  mean 
and  contemptible  character,  and  thereby  to  expose  die 
said  T.  K.  to  public  contempt,  ridicule  and  disgrace ;  and 
on  the  said  print,  just  above  the  said  second  mentioned 
man,  there  was  a  certain  inscription  (meant  to  be  the  ad- 
dress of  the  said  T.  K.  represented  by  the  second  mentioned  \ 
man  to  the  stud  H.  S.  J.  N.  represented  by  the  fir^t  men- 

(t)  See  a  aimiUr  precedent^  Himd.  Prac.  24T. 
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[*905]  tioned*  man  and  relating  also  to  the  spitting)  in  the  woTd»» 
marks  and  letters  following,  to  wit.  Sir,  (meaning  the  said 
H.  S.  J.  N.)  you  (meaning  the  said  H.  S.  J.  N.)have  spit  in 
my  (meaning  the  said  T.  K.'s)  face,  and  my  (meaning  the  said 
T.  K.'s)  eyes  smart,  as  if  you  (meaning  the  siud  H.  S.  J.  N.) 
chewed  tobacco  (meaning  and  intending  by  the  last  mendon- 
ed  address  to  represent,  the  said  T.  K.  as  admitting  that  his 
£ace  had  been  spit  upon  by  the  said  H.  S.  J,  N.  and  as  tamely 
submitting  to  that  injury  0  and  upon  the  said  paper,  just  un- 
der that  part  thereof  which  contained  the  above  mentioned 
print  and  matter,  there  was  a  certsdn  other  inscription  in  the 
words,  figures,  marks,  and  letters  following,  to  wit,  A  sur- 
geon general  (thereby  meaning  the  said  T.  K.)  near  Arling- 
ton-street, (meaning  thereby  the  residence  of  the  said  T.  K.) 
afflicted  widi  sore  eyes  from  tobacco  spittle  (thereby  meaning 
tlie  spittle  of  the  said  H.  S.  J.  N.)  fallmg  in  his  (meaning  the 
aaid  T.  K.^s  face,  when  flying  through  Portman-square  like  a 
kite  (meaning  an  allusion  to  the  said  T.  K.'s  tiame)  on,  &c. 
(meaning  and  intending  by  the  said  last  mentioned  inscrip- 
tion to  show  and  to  have  it  understood,  that  the  print  and 
matters  above  mentioned  were  intended  to  apply  to  the  said 
T.  K.)  and  in  the  said  print,  just  below  the  last  mentioned  in- 
scription, there  was  a  certain  other  inscription  in  the  words, 
marks  and  letters  following,  to  wit.  In  his  (meaning  the  said 
T.  K.'s)  muddy  brain,  (meaning  lliat  the  said  T.  K.  had  a 
dull,  stupid  and  confused  understanding)  ni^iich  (meaning  the 
said  T.  K.'s  Inrain)  is  as  dry  as  the  remainder  of  biscuit  after 
a  Guinea  voyage,  he  (meaning  the  said  T.  K.)  hath  strange 
places  crammed  with  crude  objections,  the  which  he  (meaning 
the  said  T.  K.)  vents  forth  in  mangled  form ;  meaning  and 
intending  by  the  ssud  last  mentioned  inscription  to  repre« 
sent  the  said  T.  K.  as  a  person  in  the  habit  of  making  ill 
digested  and  absurd  objections  to  reasonable  applications  or 
proposals,  and  thereby  maliciously  and  injuriously  intend- 
ing, designing  and  contriving  to  ridicule  and  degrade  the 
said  T.  K.  and  to  bring  upon  him  the  said  T.  K.  the  derision 
and  contempt  of  his  friemls,  neighbours  and  acquaintances, 
in  contempt,  &c.  in  open  violation  of  the  laws  of  tiiis  realm, 
to  tile  evil  and  pernicious  example,  &c.  and  against  the  peace, 
kc.  [Second  count  for  the  print  only.  Three  other  coiuUi^ 
each  on  one  of  the  ivritinge  or  inscriptions.'} 
[*906]  "^^^  h  A.  late  of,  &c.  J.  P.  late  of,  &c.  H.  R.  late  of,  &c. 
For  *nd  W.  M.  late  of,  &c.  being  respectively  persons  of  envious, 

drowning  evil,  and  wicked  minds,  and  of  most  malicious  dispositions, 
in  effi^  ^ j  maliciously  and*  unlawfully  devising  and  intending  to 
tmaf  ^^  injuve  and  aggrieve  one  A.  B.  gendeman,  then  and  there  be^ 
tsaewed  ing  an  officer  and  person  engaged  and  employed  in  certain 
taxes  wad  business  relating  to  the  revenue  of  our  lord  the  king,  to  wit, 
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an  inspector  of  the  duties  on  houses  and  windows,  and  all  fyf  ^  i^bel 
other  duties  under  the  management  of  the  commissioners  for  npon 
managing  his  majesty's  afiairs  of  taxes  by  several  acts  grant*  ^^^'^  (/) 
ed  to  his  majesty,  and  C.  D.  then  and  there  being  an  officer 
and  person  engaged  and  empWed  in  certain  business  relat- 
ing to  the  revenue  of  our  said  lord  the  king,  to  wit,  an  offi- 
cer of  the  survey  and  inspection  of  the  several  and  respec- 
tive rates  and  duties  upon  houses,  windows  and  lights,  and 
upon  inhabited  houses,  and  upon  male  servants,  carriages, 
horses,  mules  and  dogs,  by  certain  acts  of  parliament  granted 
to  his  majesty,  for  viewing  and  numbering  the  several  win- 
dows and  lights  in  each  house,  and  for  inspecting  and  ex- 
amining the  assessment  or  certificate  thereof,  made  or  to  be 
made  according  to  the  directions  of  certain  acts  of  parlia- 
ment, and  for  doing  all  otiier  matters  by  the   statutes .  in 
such  case  made  and  provided,  requisite  to  be  done  by  an 
officer  of  that.nature,  m  the  county  of  G.  being  respectively 
good,  peaceable,  and  well  disposed  subjects  of  our  said  lord 
me  king,,  and  to  bring  them  into  great  contempt,  hatred  in- 
£uny  and  disgrace,  on,  &c.  witii  force  and  arms  at,  &c.  afore- 
said, in  the  county  aforesaid,  unlawfully  and  maliciously  did 
conspire,  combine,  confederate  and  agree  amongst  tiiem- 
selves,  and  togetiier  witii  divers  other  evil  disposed  persons 
whose  names  are  unknown  to  the  jurors  aforesaid,  to  traduce, 
defieune,  vilify  and  bring  into  public  hatred,  ridicule  and  con- 
tempt, the  said  A.  B.  and  C.  i).  as^such  officers  respectively 
as  aforesaid,  and  to  make  and  cause  to  be  made  a  great  nois«y 
riot,  rout,  tumult  and  disturbance,  at  T.  aforesaid,  in  die 
county  aforesaid,  and  tiiat  die  said  J.  A.,  J.  P.,  J.  R.  and  W. 
M.  in  pursuance  of  and  according  to  tiie  said  conspiracy, 
combination,  confederacy  and  agreement,  as  aforesaid  before 
had,  afterwards,  to  wit,  on,  &c.  aforesaid,  with  force  and 
arms,  at,  8cc.  aforesaid,  unlawfully  and  maliciously  did  j>ut  and 
place,  and  cause  and  procure  to  be  put  and  placed,  two  effi- 
gies of  figures  intended  to  represent  the  said  A.  B.  and  C.  D. 
in  a  certain  cart,  and  then  and  tiiere  unlawfully  and  mali- 
ciously did  by  and  witii  a  certwi  horse,  draw  and  cause  to 
be  drawn  the  said  cart  with  the  said  effigies  so  put  and 
"placed  thereon,  and  exposed  to  public  sight  and  view,  in, 
through,  and  along  divers  public  streets  and  common  hi^- 
ways  there,  and  also  before  and  near  the  dwelling  house 
of  the  said  A.   B«   and   dwelling  houses   of   divers  liege 
subjercts  of  our  said   lord  tiie  king   there  situate,  and  in 
tiie  presence,  sight  and   view  of  divers  liege   subjects  of 
our  said  lord  the  king,  in  the  manner  in  which  criminals  are 

(/)  This  in<tictiaent  was  settled     now  on  the  bench.     Bee  ako  gen«^ 
hy  a  ?ei7  edtinen^t  crown  lawyex     nl  notej  ante  866  to  87T. 


335  INDICTMENTS  FOR 

[*907]  usually*  conveyed  to  the  place  of  execution,  and  did  Aen  and 
there  during  all  that  time  toll  and  cause  to  be  tolled,  a  cer* 
tain  large  bell  of  and  belonging  to  a  certain  church  at,  &c- 
aforesaid,  and  made  and  caused  to  be  made  a  great  noise, 
riot,  rout,  tumult  and  disturbance,  and  utter  and  cause  to  be 
uttered,  divers  malicious  and  opprobious  words  and  speeches, 
defaming  and  vilifying  the  said  A.  B.  and  C.  D.  and  among 
other  the  opprobious  words  and  speeches,  that  is  to  say. 
Damn  the  dog  taxers,  (meaning  the  said  A.  B.  and  C.  1).) 
Damn  the  window  peepers,  (meaning  the  ssdd  A.  B.  and  C. 
D.)  and  then  and  there  beat,  and  cause  to  be  beaten  the  heads 
and  faces  and  other  parts  of  the  said  effigies  and  figures,  and 
did  afterwards,  to  wit,  on,  &c.  aforesaid,  at.  Sec.  aforesaid, 
cast  and  throw  the  said  effigies  or  figures  into  a  certain  river 
or  stream  of  water,  to  denote  and  represent  the  death  and 
drowning  of  them  the  said  A.  B.  and  C.  D.  and  did  then  and 
there  immediately  after  such  casting  and  throwing,  ring  and 
cause  to  be  rung  divers  bells  in  and  belonging  to  a  certain 
church,  at,  &c.  subresaid,  in  the  manner  in  which  the  same 
bells  were  used  to  be  rung  on  joyful  occasions,  and  did  also 
afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  com- 
pose, written  and  publish,  and  cause  and  procure  to  be  com- 
i>osed,  written  and  published,  a  certain  scandalous  and  ma- 
icious  libel,  containing  amongst  other  things  therein  divers 
scandalous  and  malicious  matters  and  things,  of  and  concem- 
'  ing  the  said  A.  B.  and  C.  D.  to  the  tenor  and  effect  follow- 
ing, that  is.  to  say.  Those  two  unfortunate  malefactors  (mean- 
ing the  said  A.  B.  and  C«  D.)  were  drawn  to  the  place  of  ex- 
ecution, attended  by  that  able  priest  J.  W.;  on  their  arrival, 
A.  B.  (meaning  the  said  A.  B.)  stood  up  and  with  uplifted 
hands,  addressed  the  spectators  as  following :  Fellow  mor- 
tals, you  have  now  presented  to  your  view  one  of  the  most 
unfortunate  of  men,  (meaning  the  said  A.  B^  whose  villainy 
has  brought  him  to  the  most  detestable  of  all  deaths :  I 
(meaning  the  said  A.  B.)  have  been  the  bane  of  social  com- 
fort to  many  of  you,  you  now  see  the  consequences  of  incor- 
rigible roguery,  (meaning  the  said  A.  B.)  have  rid  many  of 
the  golden  dropsy  which  subsists  near  the  purse  to  add  to  any 
one  decease  which  will  soon  terminate  any  existence;  to  what 
dark  abyss  am  I  hastening,  to  unknown  regions  and  pain  yet 
unfelt  by  me :  ah !  too  late  do  I  repent,  the  time  is  come,  I 
must  now  answer  to  the  call  of  justice,  had  I  been  just  and 
true,  half  honest  would  have  saved  me ;  I  claim  forgiveness 
of  you,  though  I  have  wronged  you  all,  although  with  this  my 
vile  associate,  (meaning  the  said  C.  D.)  partner  of  my  vil- 
lainies, sharer  of  my  gains,  words  are  wanting  to  convince 
you  how  my  conscience  goads  me,  heaven  hath  now  poured 
down  curses  on  my  heaul.    This  speech  was  answered  by 
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«oine  pretty  good*  huzzas ;  the  other  miscreant  (meamng    ["1^908] 
the  said  CD.)  then  stood  up,  and  with  most  beastly  howl 
thus  addressed  the  delighted  spectators :  Ungrateful  wretches, 
you  now  behold  a  man  (meanmg  the  said  C.  D.)  in  the  face 
of  deatiii,  whose  courage  dares  to  call  you  by  your  proper  title ; 
you  say  I  am  of  notorious  ploughshare  and  buckle  memory  ; 
y^s,  I  (meaning  the  said  C.  D.)  am:  my  conduct  has  been 
such  as  commanded  your  esteem,  I  (meaning  the  said  CD.) 
took  but  twenty  shillings  and  gave  you  two,  but  I  am  now 
foiled  in  my  attempt  to  strip  you  of  all  within  your  shallow 
purses,  with  an  eternal  chaos  before  my  eyes,  I  tell  you  we 
(meaning  the  said  A.  B.  and  CD.)  have  shared  fifteen  hun- 
dred pounds,  this  I  say  to  gripe  your  empty  pockets ;  had  we 
(meaning  the  said  A.  B.  and  C.  D.)  lived,  your  persons 
should  have  been  in  pawn  to  glut  our  empty  coffers ;   now 
farewell :  we  shall  meet  anon  to  compliment  each  o^er  on 
our  rogueries,  I  (meaning  the  said  C.  D.)  bid  you  all  fare- 
well.    This  hardened  villain  (meaning  the  said  CD.)  was 
answered  by  much  hissing  and  clapping  of  hands,   they 
(meaning  the  said  A.  B.  and  CD.)  were  then  drowned, 
drawn,  quartered  and  dissected  ;    the  joyful  ceremony  was 
finished  by  bell  ringing,  and  the  sudden  transition  of  every 
one's  countenance  from  that  of  melancholy  to  a  joyful  aspect; 
J.  W.  the  priest  endeavoured  to  convert  them  by  numerous 
hard  blows  and  sundry  bruises.     Long  live  the  king :'' — ^to 
the  great  damage,  infamy  and  disgrace  of  the  said  A.  B.  and 
C  D.  to  the  evil  example,  &c.  and  against  the  peace,  &c^ 
[In  the  second  count  one  of  the  effigies  said  to  represent  A,  B. 
The  third  omits  the  libel.     Thejfourth  resembles  the  thirds  and 
avers  the  number  of  the  unknown  men  to  have  been  100  and 
morey  stating  their  illegal  assembly  and  tumultuous  behaviour 
in  the  streets  without  mentioning  the  circumstances  respecting 
thefiguresj  £sPc.  as  in  the  former  counts.] 

That  T.  £.  late  of  H.  m  the  county  of  M.  nurseryman  and  informal 
seedsman,  being  a  person  of  a  wicked,  uncharitable  and  ma-  tionfor  a 
licious  mind  and  disposition,  and  unlawfully,  wickedly  and  ^^g^,^J 
maliciously  devising,  contriving,  and  intendmg,  as  much  as  the  prose- 
in.  him  lay,  to  injure,  opprers,  aggrieve  and  vilify  the  good  cutor  in 
name,  fame,  credit  and  reputation,  of  C  J.  C  clerk,  and  to  effigy,  (s) 
bring  him  into  great  scandal,  infamy,  contempt,  ridicule  and 
disgrace,  on,  &c.  at,  &c.  aforesaid,  did  unlawfully,  wickedly 
and  maliciously  make,  and  cause  to  be  made,  a  certain  gibbet 
or  gallows,  ana  also  a  certain  effigy  or  figure,  intending  to  re- 
present the  said  C  J.  C  and  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at  H.  aforesaid,  in  the  county  afore- 
said, unlawfully,  wickedly  and  maliciously  erected,  set  up  and 


(jf }  See  »  milar  precedeAt,  Hand.  Prac.  225. 
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'  [*909]  fixed,*  and  caused  and  procured  to  be  set  up,  erected  and 
fixed,  the  said  gibbet  or  gallows  in  and  upon  a  certain  piece 
of  ground  near  to  a  certain  common  king's  highway  tnere, 
commonly  called  the  great  North  Road^  passing  through  H. 
common  in  H.  aforesaid,  in  the  county  aforesaid,  and  kept 
and  continued,  and  caused  and  procured  to  be  kept  and  con- 
tinued, the  said  gibbet  or  gallows  so  there  erected,  set  up  and 
fixed  as  aforesaid,  for  a  long  space  of  time,  to  wit,  for  the 
space  of  eight  days  then  next  following,  and  during  that  time, 
to  wit,  on  the  day  and  year  aforesaid,  and  on  every  day  be- 
tween that  day  and  the  second  day  of  April  then  next  follow- 
ing, at  H.  aforesaid,  in  the  county  aforesaid,  unlawfully  and 
wickedly,  and  maliciously  hung  up  and  suspended,  and  caus- 
ed and  procured  to  be  hung  up  and  suspended,  the  said  effi- 
gy or  figure  so  intended  to  represent  the  said  C.  J.  C.  to  and 
upon  the  said  gibbet  or  gallows,  and  kept  and  continued,  and 
caused  and  procured  to  be  kept  and  continued,  the  said  effigy 
or  figure  intending  to  represent  the  said  C.  J.  C.  as  aforesaid, 
so  huiig  up  and  suspended  as  aforesaid,  for  a  long  space  of 
time,  to  wit,  for  the  space  of  twelve  hours  on  each  of  those 
respective  days,  and  during  those  dmes  on  those  respective 
days,  there  unlawfully,  wickedly  and  maliciously  published 
and  exposed  the  said  gallows  or  gibbet,  with  the  said  effigy 
or  figure,  so  intended  to  respresent  the  said  C.  J.  C.  as  afore- 
said, thereto  suspended,  to  the  sight  and  view  of  divers  and 
very  many  of  the  liege  subjects  of^our  said  lord  the  king,  pass- 
ing and  repassing  in  and  along  the  common  king's  hif^way 
aforesaid,  to  the  great  scandal,  infamy,  ridicule  and  disgrace 
of  the  said  C.  J.  C.  in  contempt  of  our  said  lord  the  king 
and  his  laws,  to  the  evil  example  of  all  others  in  tfie  like  case 
offending,  and  against  the  peace,  &c. 
ForcTcet.      That  T.  W.  late  of,  &c.  J.  H.  late  of,  &c.  and  J,  S.  late  of, 
l"w8  Sd    ^^'  ^^^S  persons  of  envious,  uncharitable,  wicked  and  mali- 
han^ng     cious  minds  and  dispositions,  and  unlawfully,  wickedly  and 
on  it  an  ef-  maliciously  devising,  contriving  and  intending,  as  much  as 
§gy  of  a     jjj  them  lay,  to  injure,  oppress,  aggrieve  and  vilify  the  good 
new  to  *°*  name,  fi&me,  credit  and  reputation  of  W.  M.  a  good,  peacea- 
the  place   ble,  and  well  disposed  subject  of  our  said  lord  the  king,  and 
where  he  to  bring  him  into  great  scandal,  infamy,  contempt,  ridicule 
tomcdto**  ^^^  disgrace,  on,  &c.  at,  &c.  aforesaid,  did  unlawnilly,  wick- 
ply,   (h)   ^^Y  '^^  maliciously  make,  and  cause  to  be  made,  a  certain 
gibbet  or  gallows,  and  also  a  certain  effigy  or  figure  intend- 
ing to  represent  the  ssud  W.  M.  and  afterwards,  to  wit,  <hi 
the  same  day  and  year  aforesaid,  unlawfully,  wickedly  and 
maliciously  erected,  set  up,  and  fixed,  and  caused  and  pro- 
[*910]  cured,  to  be  erected,*  set  up,  and  fixed,  the  said  gallows  or 

(A)  See  a  aunilar  precedent,  4  Wentw.  20S, 
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f^ibbet  in  A  ceruin  yard  or  place,"near  to  or  In  part  overhang- 
ing the  foot  pavement  of  a  certain  common  or  public  high- 
way, in,  8^c.  aforesaid,  called  — —  street,  near  to  a  certain 
ferry  called  the  horse-felry,  where  the  said  W.  M.  was  used 
and  accustomed  to  ply  in  the  way  of  his  trade  and  business 
of  a  waterman,  and  kept  and  continued,  and  caused  and  pro^ 
cured  to  be  kept  and  continued,  the  said  gibbet  or  gallows, 
so  there  erected,  set  up,  and  fixed  as  aforesaid,  for  a  long 
space  of  time,  to  wit,  the  space  of  four  days  then  next  follow- 
ing, and  during  that  time  to  wit,  on  the  day  and  year  afore- 
said, and  on  divers  other  days  and  times  between  that  day 
and,  &c.  then  next  following,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  unlawfully,  wickedly  and  maliciously  hung 
up  and  suspended,  and  caused  and  procured  to  be  hung  up 
and  suspended,  the  said  effigy  or  figure  to  and  upon  the  said 
gibbet  or  gallows,  with  the  surname  of  the  said  W.  M.  in- 
scribed on  a  piece  of  wood  fixed  to  the  said  effigy  or  figure, 
and  with  divers  other  scandalous  inscriptions  and  devices 
upon  and  about  the  same,  adding  to  and  reflecting  on  the  said 
W.  M.  and  kept  and  continued,  and  caused  and  procured  to 
be  kept  and  continued,  the  said  effigy  or  figure  so  him^  up 
and  suspended  as  aforesaid,  for  divers  long  spaces  of  time, 
to  wit,  for  the  space  of  eighteen  hours  in  each  and  eveiy  of 
the  days  aforesaid,  and  during  those  respective  times  unlaw- 
fully, wickedly  and  maliciously,  published  and  exposed  the 
Baid  gallows  or  gibbet  with  the  said  effigy  or  figure  thereon, 
to  the  sight  and  view  of  divers  and  very  many  of  the  liege 
subjects  of  our  said  lord  the  now  king,  passing  and  repassing 
in  and  along  the  king's  highway  aforessdd,  to  the  great  dam- 
age, scandal,  infamy,  contempt,  ridicule  and  disgrace  of  the 
said  W.  M.  in  contempt,  &c.  to  the  evil  and  pernicious  ex- 
ample of  all  others  in  the  like  case  offending,  and  against  the 
peace,  &c. 

That  A.  B.  late  of  &c.  [and  other  defendants^  being  re-  Forfixing 
spectively  persons  of  uncharitable,  wicked,  nudicious  minds  *n?ij^. 
and  dispositions,  and  unlawfully,  wickedlv  and  maliciously  ing  there- 
devising,  contriving  and  intending  as  much  as  in  them  lay,  to  on  an  effi- 
injure,  aggrieve  and  vilify  the  good  name,  fame,  credit  and  87  ^^ 
reputation  of  D.  C.  and  E.  G.  gentlemen,  being  respective-  ^JSere 
ly,  good,  peaceable  and  well  disposed  subjects  of  our  said  leaving 
lord  the  king,  and  to  bring  them  into  great  scandal,  infamy,  them 
contempt,  ridicule  and  disgrace,  on,  &c.  at,  &c.  aforesaid,  did  fo,"fJJ5fe 
unlawfully,  wickedly  and  maliciously  erect,  set  up,  and  fix,  and  time,  an4 
cause  and  procure  to  be  erected,  set  up  and  fixed,  a  certain  gal-  taking 
lows  or  gibbet  in  a  certain  field  near  to  the  dwelling  of  the  said  ^^°5bur^ 
D.  C.  there,and  then  and  there  unlawfully,  wickedly  and  mali-  •„- ^1^,^ 
ciously ,  hung  up  and  suspended,  and  caused  and  procured  to  be  j^  ^hc  pr^* 
hung  up  and  suspended,  to  and  upon  the  said  gallows  or  gibbet, 

Crim,  Law.  vol.  hi.  v  u 
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ifencc  of  divcr8,*to  wit,  two  effigies  or  figures,  that  is  to  say,  one  effi- 
^*^^'?  gy  or  figure  intended  to  represent  the  ssud  D.  C.  another  effi- 
^rMiii  gy  or  figure  intended  to  represent  the  swd  E.  G.  and  then 
^  ■'  and  there  unlawfully,  wickedly  and  maliciously,  kept  and 
continued,  and  caused  and  procured  to  be  kept  and  continued, 
the  said  effigies  or  figures  so  hung  up  and  suspended  as  afore- 
said, for  a  long  space  of  time,  to  wit,  for  the  space  of  half  an 
hour,  and  during  that  time  there,  unlawfully,  wickedly  and 
maliciousW  published  and  exposed,  and  caused  and  procured 
to  be  published  and  exposed,  the  said  gallows  or  gibbet,  with 
the  said  effigies  or  figures  thereon,  in  the  presence  and  view 
of  divers  and  very  many  persons  then  and  there  assembled 
and  met  together,  and  afterwards,  to  wit,  on  the  same  day 
and  year  atoresaid,  at,  &c.  aforesaid,  unlawfully,  wickedly 
and  maliciously  took  down  the  said  effigies  or  figures  from 
the  said'gallows  or  gibbet,  and  carried  and  conveyed  the  same 
to  a  certun  other  place  in,  &c.  aforesaid,  and  there  unlawful* 
ly,  wickedly  aud  maliciously,  in  the  presence  and  view  of 
divers  and  very  many  persons  then  and  there  assembled  and 
met  together,' burnt  and  consumed  the  said  effigies  or  figures, 
and  caused  and  procured  the  same  to  be  burnt  and  consumed 
by  fire,  to  the  great  scandal,  infamy,  contempt,  ridicule  and 
disgrace  of  the  said  D.  C.  and  E.  G.  in  contempt  of  our  said 
lord  the  king  and  his  laws,  to  the  evil  and  pernicious  exam- 
ple, 8cc.  and  against  the  peace,  &c.  [Second  count  for  the  effigy 
ofD.  C.  Third  count  for  the  effigy  ofE.  G.] 
Tor  pub*  That  before  the  printing  and  publishing  of  the  scandalous, 
^*^"g"*  defamatory  and  malicious  libel  therein  afterwards  mention- 

^teraent  ®^  ^  ^^  ^^9  ^c-  ^^^  ^*  P-  preferred  to  and  before  the 
of  prelimi-  right  honourable  Thomas  Smitn,  then  and  sdll  continuing  to 
nary  cxe-  \^  mayor  of  the  city  of  London,  and  one  of  the  keepers  of 
^|^£^^^  the  peace  and  justices  of  our  said  lord  the  kin|^,  assigned  to 
ma^strate  keep  the  peace,  and  also  to  hear  and  determine  divers  felonies, 
preyioua  trespasses  and  misdemeanours,  committed  within  the  city  of 
to  bis  com-  London,  a  certain  charge  agsunst  the  said'  R.  S.  that  is  to  say, 
person  for  ^  charge  that  the  ssud  R.  S.  had,  on  the  high  seas,  within  the 
an  offence  jurisdiction  of  the  admiralty  of  England,  on  board  a  certain 
^^  ship,  unlawfully  made  an  assault  upon  her  the  said   M.  P. 

J  chare^  ^*"*  intent  her  the  said  M.  P.  feloniously^  and  against  her 
ed.  (i)  will,  to  ravish  and  carnally  to  know  ;  to  wit,  at,  &c.  and  that 
the  defendants  well  knowing  the  premises,  but  being  malicious 
and  ill  disposed  persons,  and  devising  and  intending  to  traduce, 
defame  and  aggrieve  the  said  R.  S.  and  to  injure  and  preju- 
dice him  in  the  minds  of  the  liege  subjects  of  our  lonl  the 
king,  and  to  cause  it  to  be  believed  that  he  was  guilty  of  the 
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(t)  See  2  Camp.  Rep«  563.  where  this  was  hekL  fibettous. 
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said  assault,  and  thereby  to  prevent  the  dne*  administratioB  ^912] 
of  justice,  and  to  deprive  the  said  R.  S.  of  the  benefit  of  an 
impartial  trial  for  and  concerning  the  matter  of  the  said 
charge,  did  on,  8cc.  at,  &c.  wilfully  and  maliciously  print  and 
publish,  and  cause  and  procure  to  be  printed  and  published, 
a  certain  scandalousi  malicious  and  defamatory  libel,  of  and 
concerning  the  said  charge  and  the  matter  thereof,  which  said 
scandalous  and  malicious  libel  was  and  is  according  to  the 
tenor  and  effect  following,  that  is  to  say,  ^^  Police, — Man-* 
sion-house.  The  captain  for  whose  apprehension  a  warrant 
has  been  issued,  as  we  stated  in  our  yesterday's  paper,  was 
apprehended  on  Wednesday  afternoon  by  two  of  the  city  of- 
ficers at  the  house  of  his  attorney,  and  underwent  a  private 
examination  before  the  lord  mayor,  yesterday  morning.  His 
name  is  S.  and  the  charge  preferred  against  him  was  for  as- 
saulting Mrs.  P.  the  wife  of  Mr.  P.  who,  we  understand,  is 
attached  to  the  commissariat  department  in  the  island  of 
Barbadoes,  with  intent  to  commit  a  rape  on  board  his  own 
ship,  the  Mentor,  on  her  passage  to  England.  The  circum- 
stances of  thisL  case,  so  disgraceful  to  captain  S.  are,  we  un- 
derstand, as  follow :  Mrs.  P.  embarked  at  the  isle  of  Barba- 
boes,  on  board  the  Rachael,  captain  C.  being  one  of  die  last 
of  the  West  India  convoy,  amongst  which  was  also  the  Men- 
tor, commanded  by  captain  S.  with  intent  to  join  her  bus- 
band  in  London.  In  the  course  of  the  voyage  a  dead  calm 
stepped  the  progress  of  the  fleet,  and  mutual  visits  were  made 
firom  the  different  ships ;  amongst  others  the  passengers  and 
officers  of  the  Rachael  were  invited  to  partake  of  a  repast  on 
board  the  Mentor,  and  Mrs  P.  accompanied  by  captain  C. 
and  some  other  persons,  accordingly  proceeded  in  the  ship's 
boat  to  the  vessel,  where  they  were  hospitably  received  and 
luxuriously  entertained  by  captain  S.  who  was  peculiarly 
marked  in  his  attentions  to  Mrs.  P.  during  the  day.  While 
the  party  were  enjoying  the  pleasures  of  the  feast,  however, 
a  brisk  gale  sprung  up,  and  the  surface  of  the  ocean,  which 
had  previously  been  undisturbed  by  the  slightest  zephyr,  be- 
came now  agitated  widi  considerable  fury,  to  the  no  small 
alarm  of  Mrs.  P.  who  became  exceedingly  desirous  to  return 
to  her  own  ship.  From  this  step,  however,  she  was  deterred 
by  the  roughness  of  the  sea.  In  this  dilemma,  captain  S. 
with  much  apparent  politeness,  begged  that  she  would  not 
make  herself  uneasy,  observing  if  she  was  not  afraid  to  re- 
main under  his  protection,  he  would  give  her  such  accommo- 
dation, and  endeavour  to  consult  her  comfort  and  happi- 
ness in  such  a  manner  as  to  leave  her  no  ground  to  lament 
her  temporary  absence  from  the  Rachael.  After  some  per- 
suasion, Mrs  P.  agreed  to  accept  the  offer,  as  from  the  in- 
creasing strength  of  the  winds  she  saw  there  were  no  hopes  of 
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her  being  able  to  get  back  that  night  without  being  exposed  to 
[*913]  hardships'*^  extremely  unpleasant  for  a  female  to  encounter. 
Captain  C.  and  his  male  friends,  therefore,  quitted  the  ship, 
leaving  Mrs.  P.  behind  them,  and  returned  to  the  Rachael. 
The  st&te  cabin  was  then  prepared  by  captain  S.'s  directions 
for  his  fair  visitor,  to  which  she  soon  alter  retired,  but  had 
not  been  there  long,  when  the  obtrusion  of  the  captain  upon 
her  privacy,  excited  no  little  astonishment,  whicn  from  his 
subsequent  conduct,  encreased  to  the  utmost  alarm.  He 
commenced  his  attack  by  apologizing  for  his  entrance,  and 
by  ascribing  his  unexpected  visit  to  the  impression  which  the 
charms  of  Mrs.  P.  had  made  upon  his  too  susceptible  heart. 
He  proceeded  in  the  same  strain  of  fulsome  flattery  for  some 
time,  hut  finding  that  his  eloquence  had  no  other  effect  than 
to  raise  the  indignation  of  his  innocent  visitor,  he  proceeded 
from  words  to  deeds,  and  having,  in  the  first  instance,  im- 
printed some  impassionate  icisses,  he  took  soifte  other  liber- 
ties with  the  person  of  Mrs.  P.  which  delicacy  forbids  our 
describing,  but  which  so  far  irritated  and  terrified  Mrs.  P.  that 
she  shrieked  with  the  utmost  violence.  Her  cries  at  length 
attracted  the  attention  of  a  gentleman  named  A.  who  was  a 
passenger  in  the  vessel,  and  who  instantly  rushed  to  the  spot, 
m  time  to  prevent  the  perpetration  of  the  vile  and  dishonour- 
able intentions  of  the  captain,  from  whose  loathsome  em- 
braces he  extricated  his  almost  senseless  victim.  The  ensu- 
ing morning  Mrs.  P.  returned  to  the  Rachael^  and  on  her  ar^ 
rival  in  this  country  instantly  informed  her  husband  of  the 
atrocious  manner  in  which  she  had  been  treated,  ahd  imme- 
diate application  was  made  for  a  warrant,  in  consequence  of 
which,  the  criminal  is  likely  to  meet  the  legal  punishment  of 
his  villainy.  The  result  of  the  examination  yesterday  was, 
that  the  captain  was  himself  held  to  bail  in  1,000/.  with  two 
sureties  in  500/.  each,  to  answer  for  his  appearance  at  the  Ad- 
miralty sessions,  or  court  of  King^s  Bencn,  as  the  parties  may 
think  fit,  to  take  his  trial  for  the  offence.*  Mrs.  P.  is  a  wo* 
man  of  an  interesting  and  intelligent  countenance,  about 
twenty-five  years  of  age.  The  captain  had  nothing  either  cap- 
tivating or  prepossessing  in  his  appearance,  and  is  about  thir- 
ty. He  did  not  seem  the  least  affected  at  his  disgraceful  si- 
tuation, nor  to  feel  in  the  slightest  degree,  the  very  contempt- 
uous manner  in  which  he  was  regarded  by  all  who  were 
aware  of  his  unmanly  conduct.  He  employed  a  short  hand 
writer,  a  barrister,  and  a  phalanx  of  friends ;  if  possible,  to 
intimidate  his  accuser  by  tne  publicity  of  her  exposure.  Not- 
withstanding these  attempts,  noi^ever,  to  screen  himself  be- 
hind her  delicacy,  she  gave  her  evidence  in  the  clearest  and 
most  collected  manner,  which  conscious  innocence  and  in- 
nate virtue  could  only  have  enabled  her  to  accomplish.    This  * 
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was  the  only  examination  which  occurred  at  this  office  worth 
detailing."* — ^to  the  great  damage,  &c.  to  the  evil  example,  ^914] 
&c.  and  against  the  peace,  &c. 


INDICTMENTS,  &c.  FOR  LIBELS  ON  DEAD  PER- 
SONS. 

That  A.  B.  late  of,  &c.  being  a  person  of  a  wicked  and  ma-  For  a  libel 
licious  disposition,  and  wickedly  and  maliciously  contriving  ^^  *  P*'" 
and  intending,  to  injure,  defame,  and  disgrace  and  vilify  the  ^i|^^ea4. 
memory,  reputation  and  character  of  G.  N.  C.  earl  C.  then  (Jb) 
deceased,  and  to  bring"  the  family  and  descendants  of  the  said 
G.  N.  C.  earl  C  into  great  scandal^  infamy  and  contempt^  and 
to  cause  it  to  be  believed  that  the  said  earl  in  his  lifetime, 
was  a  person  of  a  vicious  and  depraved  mind  and  disposition, 
and  destitute  of  filial  duty  and  affection,  and  of  all  honour- 
able and  virtuous  sentiments  and  inclinations ;  and  that  the 
said  earl  had  led  a  wicked  and  profligate  course  of  life,  and 
had  addicted  himself  to  the  practice  and  use  of  the  most  cri- 
minal and  unmanly  vices  and. debaucheries,  on,  &c.  at,  &c. 
with  force  and  arms,  wickedly,  maliciously  and  unlawfully 
did  print  and  publish,  and  cause  to  be  printed  and  published, 
in  a  certain  newspaper  called  "  The  World,"  a  certain  false, 
and  scandalous,  and  malicious  libel,  of  and  concerning  the 
said  earl  C.  \here  set  forth  the  libel  with  innnendoes^  to  the 
great  disgrace  and  scandal  of  the  memory,  reputation  and 
character,  of  the  said  G.  earl  C. ;  in  contempt,  &c.  to  the  evil 
example,  &c.  and  against  the  peace,  &c. 


INDICTMENTS,  &c.  FOR  VERBAL  SLANDER. 

[Cumberland.  Commencement  of  information  as  ante  6.]  For  in- 
That  M .  J.  late  of,  &c.  spinster,  being  a  wicked  and  ill  disposed  suiting 

and  vilify- 
'  ingthe 

vate  individual  arc  not,  ^  general,  comnus- 
indictable,  though,  if  reduced  into  J*^"^®"  ^ 
writing,  they  would  be  libeUous.  3  "^t«P7" 
Salk.  190.     But  scandalous  asper-  ?^^  ~ 
mona  of  a  magistrate  in  the  execu-  ^^  ^  ^~^ 
tion  of  his  office,  are  regarded  as  fv  •  jf*^ 
criminal,  and  subject  the  offender  Jjlj^*'^'*^^^- 
to  pimishment,  at  the  discretion  of  ^' 
the  court  in  which  he  is  convicted. 
Comb.  46.    And,  to  these,  the  rule 
is  strictlv  confined.    For  if  the  lan- 
guage, however  opprobious,  apply 


(It)  The  words  in  italics  were  not 
uiseited  in  the  original  indictment, 
and  it  was  holden  bad  on  the  ground 
that  without  some  averment  of  in- 
tent to  vilify  the  family,  or  excite 
Qlrblood,  no  indictable  offence  was 
charged  on  the  defendant.  See  4  T. 
H.  12(5. 

(/}  This  indictment  was  settled 
by  a  very  eminent  crown  lawyer 
now  on  the  bench.  See  also  ante 
2  Tol.  214.    Mere  words  of  a  pri- 
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r#91 51  perBon,*  tnd  wickedly  intending  to  vilify,  scandalize,  and  bring 
into  disgrace  the  characters  of  one  J.  L.  one  R.  W.  and  one 
W.  H.  M.  they  the  said  J.  R.  and  W.  H.  being  at  the  time 
of  the  committing  the  offence  hereinafter  mentioned,  com- 
missioners duly  appointed  under  and  by  virtue  of  an  act  of 
parliament,  passed  in  the  thirty-ninth  year  of  the  reign  of 
his  present  majesty,  intituled.  An  act  to  repeal  the  duties 
imposed  by  an  act  made  in  the  last  session  of  parliament 
for  granting  an  aid  and  contribution  for  the  prosecution  of 
die  war,  and  to  make  more  effectual  provision  for  the  like 
purpose  by  granting  certain  duties  upon  income  in  lieu  of 
the  said  duties,  for  hearing  and  determining  appeals  rela- 
tive to  the  duties  upon  income,  and  by  virtue  of  such  ap- 
pointment acting  as  such  commissioners,  in  the  hearing 
and  determining  appeals  arising  in  the  respective  wards 
of  Cumberland,  Eskdale  and  Leath,  in  the  said  county  of 
Cumberland,  and  wickedly  and  maliciously  intending  to  vilify 
the  proceedings  of  the  said  commissioners  in  hearing  and 
determining  appeals  as  aforesaid,  and  to  bring  into  contempt 
and  hatred,  his  majesty's  government,  on,  &c.  at,  &c.  wick- 
edly, wilfully,  falsely  and  contemptuously,  in  die  presence 
and  hearing  of  the  said  commissioners,  whilst  they  the  said 
commissioners  were  acting  in  the  execution  of  their  aaid  of- 
fice, in  hearing  and  determining  appeals  relating  to  the  said 
duties  upon  income,  at  a  certain  meetin^^  duly  holden  by 
them  for  that  purpose,  on  the  said,  &c.  at,  &c«  uttered  and 
pronounced,  and  loudly  published  to  the  said  commissioners, 
these  false,  contemptuous,  malicious,  scurrilous  and  abusive 
words,  of  and  concerning  the  said  commissioners,  and  of  and 
concerning  the  proceedings  of  the  said  commissioners  in 
the  execution  01  their  said  office  following,  that  is  to  say. 
You,  (meaning  the  said  J.  R.  and  W.  H.  as  such  commis- 
sioners as  aforesaid)  are  a  blackguard  perjured  pack,  and  I 
(meaning  die  said  M.)  will  bring  you  before  tne  court  of 

[*916]  King's  bench  ;  to  the  great  scandal  and"*^  infamy  of  the  said 
J.  R.and  W.  H.  as  such  codnnissioners  as  aforesiud,  in  <lis- 
paragement  of  the  said  proceedings  of  the  said  commission- 
ers, m  disturbance  of  the  administration  of  justice,  and  in 
contempt  of  the  government  of  our  lord  the  king,  and  his 


Mittii 


only  to  the  justice  in  his  private  ca- 
pacity, no  indictment  can  be  sup- 
ported. So  that  if  a  man  at  a  vestry 
meeting  call  an  absent  ma^trate 
abusive  names  in  reference  to  a  pri- 
vate quarrel.  2  Campb.  142.  if,  in 
his  absence  he  say,  '*  if  he  is  a  sworn 
justice  he  is  a  rogue  and  a  foresworn 
rogue,"  or  if  he  apply  to  him  the 


names  of  ass,  fbol,  coxcomb,  or 
blockhead,  no  indictable  oflence 
will  have  been  committed.  3  Stra. 
1157,  8.  2  Salk.  698.  2  Campb.  143. 
And  it  seems  that  to  make  any 
words  thus  indictable  they  must  he 
spoken  to  the  magistrate,  and  not  in 
his  absence.  2  Campb.  142.  2  Sti% 
lisr.  IStnu  420,1. 
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laws,  and  against  the  peace,  &c.  And  the  attorney  general,  second 
&c.  diat  whilst  the  said  J.  R.  and  W.  H.  being  such  com-  coiut. 
missioners  for  hearing  and  determining  appeals  relating  to 
the  duties  upon  income  arising  in  the  respective  wards  of 
Cumberland,  Eskdale  and  Leath,  as  aforesaid,  were  acting 
in  the  execution  of  their  said  office,  in  hearing  and  deter- 
mining certain  appeals  of  divers  persons,  relating  to  the  du- 
ties upon  income,  brought  before  them  at  a  certain  meeting 
duly  holden  by  them  the  said  commissioners  for  that  purpose, 
on  the  said,&c.  at,  &c.  aforesaid,  for  the  said  M.  J.  being  a 
wicked  and  ill  disposed  person,  and  a  disturber  of  the  peace 
of  our  lord  the  king,  and  wickedly  intending  to  bring  into 
disgrace  and  contempt  the  said  J.  H.  and  W.  H.  as  such  com- 
missioners as  aforesaid,  and  the  proceedings  of  the  said  com- 
missioners in  hearing  and  determining  appeals,  came,  and 
dien  and  there,  to  wit,  at,  &c.  aforesaid,  scandalized,  insulted 
and  vilified  the  said  commissioners,  so  being  in  the  execution 
of  their  ssdd  office,  by  saying  to  the  said  commissioners,  in 
the  presence  and  hearing  of  the  said  commissioners,  diese 
false,  malicious,  scurrilious  and  contemptuous  words  fol- 
lowing, that  is  to  say,  &c.  [s€t  out  the  words^  und  conclude  as 
hefore^  and  me  ante  6.] 


CHAPTER  XV. 


OF  OFFENCES  AGAINST  PERSONAL  PROPERTY. 

LARCENY,  (a) 


PRELIUINART  NOTES. 

Tbe  of-  The*  offence  in  general.    Larceny  is  the  wrongful  taking 

r*9171  ^^^  canymg  away  of  the  personal  goods  of  any  one  from  his 
^  ^  possession,  with  a  felonious  intent  to  convert  uiem  to  the  use 
of  the  offender,  without  the  consent  of  the  owner,  2  East,  P. 
C.  553.  2  Leach,  838.  To  constitute  this  offence,  tbereforei 
in  an^  form,  there  must  be  a  taking  from  the  possession,  a 
carrymg  away  against  the  will  of  the  owner,  and  a  felonious 
intent  to  convert  it  to  the  offender's  use.  We  will  first  con- 
sider thes6  requisites  and  then  examine  the  degrees  of  larce^ 
ny,  and  investigate  the  aggravations  by  which  it  may  be  at- 
tended. 

I.  Tliere  must  be  a  taking  from  the  possession.  '  And,  there- 
fore, if  a  party  lawfully  acquire  possession  of  goods  and  after- 
wards misapply  them,  this  is  no  felony,  2  Leach,  835.  For 
all  felony  includes  the  idea  of  trespass,  and,  therefore',  if  the 
party  be  guilty  of  no  trespass  in  taking  the  goods,  he  can 
commit  no  felony  in  carrying  them  away.  Hawk.  b.  1.  c.  33. 
s.  1.  Thus  if  a  man  find  goods,  and  convert  them  to  his 
own  use,  this  will  be  no  larceny  ;  and  the  same  rule  applies 
[*918]  where  the  party  is  entrusted  with  Ae  goods*  for  a  specific 
purpose,  so  that  he  is  invested  with  a  temporary  prcfper^  in 
them.  Hawk.  b.  I.e.  33.  s.  2.     But  if  he  severs  part  of  them 

(a)  As  to  this  subject,  in  general,  4»  5,  6,  7,  8.  2  East,  P.  C.  534  to 
see  Hawk.  b.  1.  c.  33.  4  Bla.  Com.  791.  Bum  J.  Larceny.  WilUams  J. 
229  to  250.    Com.  Dig.  Justices  O.     FeloDy,  Dick.  i.  Larceny. 
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for  the  purpose  of  taking,  he  destroys  the  privity  of  the  baiU 
ment,  and  commits  anew  trespass,  which  makes  his  offence 
complete,  id.  s.  4. 

In  order  to  determine  whether  a  particular  appropriation 
is  larceny,  it  will  be  often  necessary  to  enquire  whether  the 
owner  parted  with  the  property  in  his  effects,  or  only  with 
the  actual  possession,  retaining  still  the  dominion  over  them. 
Thus  a  shepherd  who  has  the  charge  of  a  flock,  a  butler  who 
takes  care  of  plate,  a  servant  who  keeps  the  key  of  a  cham- 
ber, and  a  guest  who  has  valuable  property  to  use  at  an  inn, 
have  manifestly  no  interest  in  the  things  they  are  to  use  or 
preserve,  and  may  be  said  with  propriety  to  take  them.  Hawk, 
b.  I.e.  33.  8.  6.  So  if  a  master  delivers  property  into  the 
hands  of  a  servant  for  a  special  purpose,  as  to  leave  it  at  the 
house  of  a  friend,  or  deposit  with  a  banker,  the  latter  will  be 
guilty  of  felony  in  applying  it  to  his  own  use,  for  it  still  re- 
mains in  the  constructive  possession  of  its  owner,  2  Leach,  870. 
And  if  a  surrogate  gives  his  clerk  a  sum  of  money  for  the 
express  purpose  of  buying  bank  licences,  and  he  embezzles 
it,  he  will  be  criminal,  2  East,  P.  C.  563.  If  a  banker's 
clerk  is  sent  to  the  money-room  to  bring  cash  for  a  particu- 
lar purpose,  and  he  takes  the  opportunity  of  secreting  some 
for  nis  own  use,  1  Leach,  344.—- if  a  tradesman  entrusts  goods 
to  his  servant,  to  deliver  to  his  customer,  and  he  appropri- 
ates them  to  himself,  1  Leach,  251. — ^if  a  person  wilfully  re- 
tains goods  delivered  to  him  to  repair,  to  cleanse,  to  pawn, 
or  to  preserve.  Hawk.  b.  I.e.  33.  s.  10.  the  parties  are  re- 
spectively guilty  of  felony.  And  if  several  persons  play 
together  at  cards  and  deposit  money  for  that  purpose,  and 
one  sweep  it  sdl  away  and  take  it  himself,  he  will  be  guilty 
of  theft  ii  the  jury  find  that  he  acted  with  a  felonious  design, 
1  Leach,  270.  But  as  the  property  must,  at  the  time  of  the 
offence,  be  either  in  the  actual  or  constructive  possession  of 
the  owner,  it  was  held  that  where  a  banker's  clerk  had  receiv- 
ed a  note  for  th<  use  of  his  master,  and  applied  it  to  his  own^ 
he  was  guilty  only  of  a  breach  of  trust,  2  Leach,  835.  In 
consequence  of  this  determination  the  39  Geo.  III.c.  85,  was 
passed,  with  enacts,  *^  that  if  any  servant  or  clerk,  or  any  per- 
son employed  for  the  purpose  or  in  the  capacity  of  a  ser- 
vant or  clerk  to  any  person  or  persons  whomsoever,  or  to 
any  body  corporate  or  politic,  shall,  by  virtue  of  such  em- 
plo3anent,  receive  or  take  into  his  possession  any  money, 
goods,  bond,  bill,  note,  banker's  draft,  or  other  valuable 
security  or  effects,  for,  or  in  the  name,  or  on  account  of 
his  master  or  masters,  or  employer  or  employers,  and  shall 
fraudulently  embezzle,  secrete,  or  make  away  with  the  same, 
or*  any  part  thereof ;  every  such  offender  shall  be  deemed  [#919] 
to  have  feloniously  stolen  ^e  same  from  his  master  of  mas- 
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ters,  employer  or  employers,  for  whose  use,  or  in  whose 
name  or  names,  or  on  whose  account,  the  same  was  or  were 
delivered  to,  or  taken  into  the  possession  of  such  servant, 
clerk  or  other  person  so  employed,  although  such  money,  &c. 
was  or  were  no  otherwise  received  into  the  possession  of 
such  master  or  masters,  employer  or  employers,  than  by  the 
actual  possession  of  his  or  their  servant,  clerk  or  other  per- 
son so  employed,  and  every  such  offender,  his  adviser,  pro- 
curer, aider  or  abettor,  shall  be  liable  to  be  transported  for 
fourteen  years,  in  the  discretion  of  the  court  in  which  he  is 
convicted."  {b)  But  though  there  must  be  a  taking  from 
the  actual  or  constructive  possession  of  the  owner,  there  is 
no  occasion  that  it  should  be  by  the  hand  of  the  party  accus- 
ed. For  if  he  procured  an  innocent  agent,  as  a  cnild  or  a 
*  lunatic  to  take  the  property,  or  if  he  obtained  it  from  the 
sheriff  by  a  replevin,  without  colour  of  tide,  and  with  a  felo- 
nious design,  he  will  himself  be  a  principal  offe9der,  Hawk, 
b.  I.e.  33.S.  12. 

II.  There  must  be  a  carrying  arciav.—- And  therefore,  if  a 
thief  cuts  a  belt  on  which  a  purse  is  nung,  and  it  drops  to  the 
ground  where  he  leaves  it,  or  if  he  compels  a  man  to  lay  down 
goods  which  he  is  carrying,  and  is  apprehended  before  he 
raises  them  from  the  ground,  the  crime  is  incomplete,  1 
Leach,  322.  n.  b.  1  Hale,  533.  And  if  goods  are  tied  to  a 
string,  which  is  fastened  at  one  end  to  a  counter,  and  a  per- 
son intending  to  steal  them  take  hold  of  the  other,  and  re- 
moves them  towards  the  do6r  as  far  as  the  string  will  permit 
him,  this  will  be  no  felony.  So  where  the  prosecutor  had 
his  ke^  tied  to  the  strings  of  his  purse  in  his  pocket,  which 
the  prisoner  endeavoured  to  take  fromHiim  and  was  detected 
with  the  purse  in  his  hand,  but  the  strings  still  hung  to  the 
pocket  by  the  keys,  this  was  holden  to  be  no  asportation,  and 
therefore  no  larceny  was  committed,  1  Leach,  321.  n.  a.  1 
Hale  508.  But  a  very  slight  asportation  will  suffice.  Thus 
to  snatch  a  diamond  from  a  lady's  ear,  whi(ii  is  instantly 
dropped  among  the  curls  of  her  hair,  1  Leach,  320  ;  to  re- 
move sheets  from  a  bed  and  carry  them  into  an  adjoining 
room,  1  Leach,  222,  in  notes— to  take  plate  from  a  trunk,  and 
lay  it  on  the  floor  with  intent  to  carry  it  away,  ibid.— 4aid  to 
remove  a  package  from  one  part  of  a  wagon  to  another,  with 
a  view  to  steal,  1  Leach,  236.  have  respectively  been  holden 
to  be  felonies.  But  if  the  defendant  nierely  change  the  posi- 
tion of  a  package  from  lying  endways  to  lengthways,  for  the 
greater  convenience  of  taking  out  its  contents,  and  cuts  the 
[*920]  outside  of  it  for*  that  purpose,  but  is  detected  before  he  has 


{h)  See  poft  935.  by  whom  larceny  may  be  commiUcd.  and  the  precedents. 
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taken  any  thing,  there  will  be  no  larceny  committed.  Id.  ibid, 
in  notes. 

in.  The  taking  mvBt  be  against  thexviUofthe  owner »  And, 
therefore,  if  the  goods  are  taken  with  the  consent  or  privity 
of  the  wife,  no  larceny  will  be  committed,  1  Leach,  46.  But 
if  the  owner,  in  order  to  detect  a  number  of  men  in  the  act 
of  stealing,  directs  a  servant  to  appear  to  encourage  the  de- 
sign, and  lead  them  on  till  the  offence  i;  complete,  so  long  as 
he  did  not  induce  the  original  intent,  but  only  provided  for 
its  discovery,  after  it  was  formed,  the  criminality  of  thieves 
will  not  be  destroyed.  2  Leach,  913.  So  if  a  man  is  suspect- 
ed of  an  intent  to  steal,  and  another  to  try  him  leaves 
property  in  his  way,  which  he  takes,  he  is  guilty  of  larceny, 
2  Leach,  921.  And  if,  on  thieves  breaking  in  to  plunder  a 
house,  a  servant,  by  desire  of  his  master,  show  them  where 
the  plate  is  kept  wnich  they  remove,  this  circumstance  will 
not  affect  the  crime.  2  Leach,  922. 

IV.  The  intent  must  be  felonious.  No  larceny  will,  there- 
fore, be  committed  when  the  goods  are  taken  on  a  claim  of 
right,  however  unfounded :  as,  if  the  owner  of  land  takes  cat- 
tle, damage  feasant,  or  a  lord  seizes  them  as  estrays,  though 
no  real  tide  exists,  he  will  only  be  liable  to  an  action.  1  Hale, 
506,  7.  And  even  when  on  the  seizure  of  uncustomed 
goods,  a  number  of  persons  break  into  the  place  where  they 
are  deposited,  in  order  to  retake  them  for  the  original  pro^ 
prietor,  they  will  be  guilty  of  no  stealing  at  common  law, 
though  it  would  be  a  rescue  within  the  statute.  2  East,  P.  C. , 
510.  But  if  there  be  no  pretence  or  colour  of  title,  though 
possession  be  obtained  by  act  of  law,  as  if  a  house  is  entered 
under  a  fraudulent  ejectment  and  goods  seized,  or  property 
foe  obtained  by  wilful  penury,  the  offence  is  rather  aggravat- 
ed than  reduced,  even  in  its  legal  complexion.  Kel.  43. 

We  have  seen  that  a  taking  by  findmg,  and  a  subsequent 
conversion,  will  not  amount  to  a  felony.  But  if  the  goods  are 
found  in  the  place  where  they  are  usually  suffered  to  lie,  as  a 
horse  on  a  common,  cattle  in  the  owner's  fields,  or  money  from 
a  place  where  it  clearly  appears  the  thief  knew  the  owner  to  have 
concealed  it,  the  taking  will  be  felonious.  So  if  a  parcel  be  left 
in  a  hackney  coach,  and  the  driver  opens  it,  not  merely  from 
curiosity,  but  with  a  view  to  appropriate  part  of  its  contents 
to  his  own  use,  or  if  the  prosecutor  orders  him  to  deliver  the 
package  to  the  servant,  and  he  omits  so  to  do,  he  will  be 
guilty  of  felony.  1  Leach,  413.  5.  and  in  notis.  What  the 
intent  of  the  party  in  all  cases  is,  it  is  the  province  of  the  ju- 
ry to  determine.  Id.  ibid. 

Where  the  taking  exists,  but  without  fraud,  it  may  amount 
only  to  a  trespass.  This  is  also  a  point  frequently  depend- 
ing on  circumstantial*  evidence,  and  to  be  left  fw  the  jury's    [*921] 
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decision.  Thus,  if  two  men  take  horses  from  a  common,  and 
ride  with  them  a  considerable  distance,  then  leave  them  at 
inns  with  directions  to  feed  and  take  care  of  them,  and  after- 
wards are  taken  walking  still  further  in  the  country,  it  will 
be  left  to  the  jury  to  say,  whether  they  intended  to  return 
and  remove  the  horses,  or  to  leave  them  there  for  their  own 
purposes,  having  used  them,  for  if  they  find  the  former  it 
will  be  felony,  if  the  latter,  trespass.  It  depends  also  on  cir- 
cumstances what  offence  it  is  to  force  a  man  in  the  posses- 
sion of  goods  to  sell  them  ;  if  the  defendant  takes  them,  and 
throws  down  more  than  their  value,  it  will  be  evidence  that 
it  was  only  trespass ;  if  less  were  offered,  it  would  probably 
be  regarded  as  felony.  1  East,  Rep.  615.  636.  And  it  seems 
that  the  taking  may  be  only  a  trespass,  where  the  origpinal  as- 
sault was  felonious.  Thus,  if  a  mari  searches  the  pockets  of 
another  for  money,  and  finds  none,  and  aftervrards  throws 
the  saddle  from  his  horse  on  Ae  ground,  and  scatters  bread 
from  his  packages,  he  will  not  be  guilty  of  robbery.  2  East, 
^  P.  C.  662.  though  he  might  certainly  have  been  indicted  for 
feloniously  assaulting  with  intent  to  steal,  for  that  offence 
was  complete.  As  the  intent  must  be  criminal,  it  seems 
scarcely  necessary  to  observe  that  a  taking  by  mere  accident, 
or  mistaking  another's  property  for  our  own,  is  neither  le- 
gally nor  morally  a  crime,  2  Hale,  507.  9. 

The  most  intricate  part  of  the  subject  consists  in  deciding, 
in  case  the  defendant  had  the  actual  custody  of  the  goods,  at 
what  time  the  intent  to  appropriate  them  to  his  use  arose. 
But  this  point  can  only  arise  where  he  had  not  the  property, 
but  only  the  mere  possession  of  the  articles  in  question.  For 
it  is  certain,  that  if  the  property  in  effects  be  voluntarily  giv- 
en, whatever  false  pretence  has  been  used  to  obtain  it,  no  fe- 
lony can  have  been  committed.  1  Hale,  506.  Thus,  if  a  horse 
dealer  delivers  a  horse  to  another,  on  his  promise  immediate- 
ly to  pay  for  it,  on  which  he  rides  off  and  does  not  return, 
this  is  no  felony,  for  an  actual  sale  was  completed.  1  Leach, 
467.  So  if  a  tradesman  sells  goods  to  a  stranger  as  for  ready 
money,  and  sends  them  to  him  by  a  servant,  who  delivers 
them,  and  takes  in  payment  for  them  bills,  which  prove  to  be 
mere  fabrications,  this  will  be  no  larceny,  though  the  party 
took  his  lodgings  for  the  express  purpose  of  obtaining  the 
goods  by  fraud,  because  the  possession  was  legally  delivered 
to  him.  2  Leach,  614.  So  iraudulently  winning  money  at 
gaming,  where  the  party  injured  really  intended  to  play,  is  no 
larceny,  though  a  conspiracy  to  defraud  appear  from  the  evi- 
dence. 2  Leach,  610.  Nor  does  it  make  any  difference  that 
[*922]  the  credit  was  obtained  by  fraudulently  using*  the  name  of 
another,  to  whom  it  was  intended  to  be  given.  1  Leach,  303. 
in  notis.    2  East,  P.  C«  673.    But  where  the  owner  sends 
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goods  by  a  servant  to  be  delivered  to  A.,  and  B.  pretending 
to  be  A.  obtains  them  from  him,  B.  is  guilty  of  larceny.  2 
East,  P.  C.  673.     And  if  a  sale  of  goods  is  not  completed, 
and  die  pretended  purchaser  absconds  with  them,  and  from 
the  first,  his  intention  was  to  defraud,  he  is  guilty  of  steal- 
ing. 1  Leach,  92.     So  to  obtain  a  bill  of  exchange  from  an 
indorsee,  under  a  pretence  of  getting  it  discounted,  is  felony, 
if  the  jury  find  that  the  par^  did  not  intend  to  leave  the  bill 
in  the  possession  of  the  defendant  previous  to  receiving  the 
money  to  be  obtained  on  its  credit,  and  that  he  undertook  to 
discount  with  intent  to  convert  it  to  his  own  use.  1  Leach, 
294.    So  if  goods  are  ordered  of  a  tradesman,  and  the  party- 
seize  them  before  any  sale  has  taken  place,  and  abscond  wim 
them,  it  will  be  larceny.  1  Leach,  92.     And  to  obtain  money 
from  another  by  ring-dropping  is  a  similar  offence,  if  there 
was  an  original  design  to  steal.    1  Leach,  238.  2  Leach,  572. 
Thus  in  all  cases  where  a  voluntary  delivery  by  the  prosecu- 
tor is  the  defence  to  be  relied  on,  two  questions  arise ;  first, 
whether  the  property  was  parted  with  by  the  owner  ;  second- 
ly, supposing  it  was  not  whether  the  prisoner,  at  the  time  he 
obtained  it,  conceived  a  felonious  design.     In  the  first  case, 
no  fraud  can  make  a  conversion  larceny ;  in  the  second,  the 
complexion  of  the  offence  must  depend  on  the  felonious  de- 
sign.   As  further  instances  of  the  first  rule,  it  was  held  in 
Walsh's  case,  that  where  a  party  was  persuaded  by  his  stock 
broker  to  sell  out  of  the  funds,  and  invest  the  property  in  ex- 
chequer bills,  for  which  purpose  he  gave  him  a  draft  on  hi» 
bankers  for  20,000/.  which  tne  broker  received,  and  part  of 
which  he  invested,  as  directed  by  his  principal,  but  abscond- 
ed with  the  residue,  this  was  no  felony,  because  the  prosecu- 
tor had  parted  both  with  the  property  and  the  possession  of 
the  money,  on  the  confidence  that  it  would  be  honestly  ap- 
plied. 2  Leach,  1054.  4  Taunt.  258.     This  decision  occa- 
sioned the  act  52  Geo.  III.  c.  63.  to  be  passed,  which,  after 
reciting  that  ^^  it  is  usual  for  persons  having  dealings  with 
bankers,  merchants,  brokers,  attomies,  or  other  agents,  to 
deposit  or  place  in  the  hands  of  such  bankers,  &c.  suims  of 
money,  bills,  notes,  drafts,  checks,  or  orders  for  the  pa3nnent 
of  money,  with  directions  or  orders  to  invest  the  monies  so      • 
paid,  or  to  which  such  bills,  &c.  relate,  or  part  thereof  in  the 
purchase  of  stocks  or  funds,  or  in  or  upon  government  or 
other  securities  for  money,  or  to  apply  and  dispose  thereof, 
in  other  ways,  or  for  other  purposes,"  enacts,  that  if  any 
banker,  merchant,  broker,  attorney,  or  other  agent,  in  whose 
hand  any  sum  or  sums  of  money,  bill,  note,  draft,  check,  or 
order,  shall  be  placed  with  any  order  or  orders  in  writing,  and 
signed''*'  by  the  party  or  parties  who  shall  so  deposit  or  place     r*923] 
the  same,  to  invest  such  sum  or  sums  of  money,  or  the  money 
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to  which  such  bill,  note,  draft,  check,  or  order,  as  aforesaid, 
shall  relate,  in  the  purchase  of  any  stock  or  fund,  or  in  or 
upon  government  or  other  securities,  or  in  any  other  way,  or 
for  any  other  purposes  specified,  in  such  order  or  orders, 
shall,  %n  any  manner ^  apply  to  his  or  their  own  use  and  bene- 
fit, any  such  suih,  &c.  as  hereinbefore  mentioned,  in  violation 
of  good  faith,  and  contrary  to  the  special  purpose  specified, 
in  the  direction  or  order  in  writing  hereinbefore  mentioned, 
with  intent  to  defraud  the  owner  or  owners  of  any  such  sum 
or  sums  of  money,  every  person  so  offending  shall  be  deemed 
guilt}"^  of  a  misdemeanour,  and  liable  to  fourteen  years  trans- 
portation, or  such  other  punishment,  as  parties  guilty  of  mis- 
demeanours may  lawfully  receive,  s.  2.  The  same  provision 
is  also  made,  in  case  any  agent,  with  whom  a  security  has 
been  deposited  for  a  special  purpose,  shall  in  any  way  apply 
it  contrary  to  the  authori^  on  which  he  holds  it.  s.  1.  {b) 

In  the  following  cases  the  property  being  in  the  prosecutor, 
and  the  possession  in  the  prisoner,  it  depended  on  the  origi- 
nal intent  whether  the  latter  was  guilty  of  felony,  or  a  mere 
breach  of  confidence.  Thus,  where  a  house  was  burning, 
and  a  neighbour  took  some  of  the  goods,  as  if  to  save  them 
from  the  flames,  and  afterwards  converted  them  to  his  own 
use,  it  was  holden  no  felony,  because  the  jury  thought  the 
original  design  honest,  1  Leach,  411.  notes.  On  the  other 
hand,  where  the  defendant  obtained  a  horse,  under  pretence 
of  hiring  it  for  a  day,  and  immediately  sold  it,  he  was  holden 
guilty  of  felony,  because  the  jury  found  that  he  acted  animo 
furandi  in  makmg  the  contract,  1  Leach,  212.  So  where  a 
person  hires  a  post  chaise  for  an  indefinite  length  of  time, 
and  converts  it.  to  his  own  Use,  he  may  be  convicted  of  lai^ 
ceny  if  his  intent  was  felonious,  1  Leach,  420.  And  it  seems, 
that  if  a  person  procure  possession  of  a  house,  with  an  intent 
to  steal  tne  lead  affixed  to  it,  he  may  be  indicted  on  4  Geo* 
II.  c.  32.  for  the  statutable  larceny.    2  Leach,  850. 

There  are  yet  to  notice  a  few  cases  of  another  kind,  in 
which  a  possession  was  delivered  bona  Jide^  not  obtained  by 
fraud,  but  which  ceases  in  consequence  of  some  act  of  the 
bailee,  that  makes  legal  possession  revert  to  the  owner,  and 
consequently  renders  any  subsequent  conversion  felonious. 
The  most  remarkable ,  case  of  this  description  is  that  of  a 
carrier.  It  is  perfectly  settled  that  his  approbation,  during 
[*924]  the  journey,  of  a  whole  package  to  his  own*  use  is  a  mere 
breach  of  trust,  but  if  he  opens  it,  and  takes  out  some  of  the 
goods^  he  is  guilty  of  felony,  because  this  act  determines  the 
contract  under  which  he  had  a  qualified  property  in  the  ef- 
fects.   So  if  he  take  die  whole  to  the  place  appointed,  and 

(Jb)  See  Post :  a  prccedeat  on  this  clause*  where  it  is  recited  at  length. 
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delivers  them  or  lays  them  down,  if  he  afterwards  take  them, 
he  will  be  placed  in  the  same  condition,  because  all  property 
in  the  goods  is  ended,  1  Hale,  504,  3  Inst.  107.  So  if  a  parcel 
be  delivered  to  a  porter,  and  he  run  away  with  it,  and  m  the 
pursuit  it  is  lost,  it  will  be  left  to  the  jury  to  say,  whether  he 
opened  it  and  took  out  goods,  or  preserved  it  entire  ;  and  on 
the  decision  of  this  point,  the  legal  guilt  or  innocence  of  the 
party  will  depend.  2  East,  P.  C.  697.  And  if  com  be  sev 
to  a  miller  to  grind,  and  he  take  part  of  it,  he  will  be  guilty 
of  felony  ;  because  there  is  a  severance  which  constitutes  a 
trespass,  and  a  felonious  conversion.  1  Rol.  Abr.  73. 

With  respect  to  the  degrees  of  Larceny.  Larceny,  at  com- 
mon law,  when  not  made  capital  on  account  of  some  aggra-  of  the 
vating  circumstance,  is  either  grand  or  petit,  according  to  degrees  of 
the  value  of  the  article  stolen  ;  it  is  grand  when  the  thing  in  l*"^®"/* 
question  exceeds  the  value  of  twelve  pence,  and  petit  when  it 
amounts  to  no  more  than  that  sum.  But  in  estimating  the 
value  of  the  property,  the  jury  may  make  a  reasonable 
allowa^ice  for  the  difference  m  the  value  of  money,  which 
has  taken  place  since  the  statute  of  Westminster  the  Second. 
And  several  petit  larcenies  cannot  be  added  together  in  order 
to  constitute  one  offence  of  a  higher  degree.  1  Leach,  294. 
ace.  1  Hale,  531.  cont.  But  if  the  property  of  several  per- 
sons be  stolen  at  one  Ume,  the  whole  may  be  considered  as 
one  taking,  and  will  amount  to  grand  larceny.  1  Hale.  531. 
And  if  two  persons  on  the  same  occasion  steal  goods  to  the 
amount  of  twelve  pence  between  them,  both  will  be  guilty  of 
grand  larceny,  since  both  were  alike  criminal.  1  Hale,  530,  1. 
In  taking  the  verdict  in  any  kind  of  simple  larceny,  the  jury 
should  always  be  asked  the  yalue,  that  the  court  may  know 
what  sentence  they  ought  to  pronounce,  or  it  will  be  like  a 
verdict  in  a  civil  action,  where  the  jury  should  find  for  the 
plaintiff,  but  neglect  to  g^ve  him  damages.  2  East,  P.  C.  741. 

Both  grand  and  petit  larceny  are,  at  common  law^  felo- 
nies; but  petit  larceny  was  never  punishable  with  death, 
but  only  with  whipping,  imprisonment,  and  other  corporal 
penalties.  Theft,  above  the  value  of  twelve  pence  was,  on 
the  other  hand,  punishable  with  death  by  the  Saxon  laws, 
though  the  offender  was  permitted  to  redeem  his  life  by  a 
pecuniary  ransom.  But,  m  the  reign  of  Henry  the  First,  this 
power  of  redemption  was  taken  away,  and  the  punishment  of 
grand  larceny  became  capital.  Except,  however,  in  those  cases 
where*  circumstances  of  aggravation  or  state  policy  have 
called  for  more  exemplary  penalties,  it  has  always  been  ad-  [*925] 
mitted  to  clergy.  The  party,  therefore,  who  was  convicted 
of  this  offence,  was  liable  to  those  penalties  which  are  inflict- 
ed on  the  allowance  of  that  privilege.  These,  by  4  Geo.  I. 
'  c.  11.  have  been  rendered  specific.    That  statute  directs, 
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that  ^^  where  any  person  or  persons  shall  be  convicted  of  grand 
or  petit  larceny,  or  any  felonious  stealing  or  taking  of  mo- 
ney, or  goods  and  chattels,  either  from  the  person  or  the 
house  of  any  other,  or  in  any  other  manner,  and  who  by  law 
shall  be  entitled  to  the  benefit  of  clergy,  and  liable  only  to 
a^  penalties  of  burning  in  the  hand,  or  whipping  (except 
^rsons  convicted  for  receiving  or  buying  stolen  goods,  know- 
W^  them  to  be  stolen)  it  shall  and  may  be  lawful  for  the 
court,  before  whom  they  were  convicted,  or  any  court  holden 
at  the  same  place,  if  they  think  fit,  instead  of  ordering  any 
such  offenders  to  be  burned  in  the  hand  or  whipped,  to  order 
them  to  be  transported  for  seven  years.  The  punishment, 
therefore,  for  the  first  offence  in  larceny,  whether  grand  or 
petit  is,  at  the  present  day,  nearly  similar.  But  still  the  dis- 
tinction bet\Yeen  them  is  important^  because,  as  clergy  is 
prayed  in  the  former,  a  second  offence  is  capital.  And  there 
are  cases  where  clergy  is  taken  away  in  larceny,  as  in  case  of 
horses  and  catde,  where,  if  the  property  be  found  to  be  under 
the  twelve  pence,  sentence  of  death  may  be  avoided ;  for 
where  clergy  need  not  be  prayed,  nothing  can  result  from  its 
denial.  1  Hale,  531.  Thus  before  the  repeal  of  8  Eliz.  c. 
4.  if  a  man  stole  privily  within  this  value,  it  was  not  within 
the  statute.  And  there  was  a  case  in  which  a  horse  was  stcd- 
en,  of  so  meagre  and  worthless  a  quality,  that  Mr.  J.  Foster 
recommended  the  jury  to  find  the  prisoner  guilty  of  stealing 
within  the  value  of  twelve  pence,  with  which  suggestion  they 
acquiesced,  and  the  party  was  transported.  2  East,  P.  C. 
741.  To  peers  and  clergymen  on  the  other  hand,  the  com- 
mission of  grand  is  less  penal  than  petit  larceny.  For  as  bene- 
fit of  clergy  may  be  prayed  on  the  former,  peers  for  the  first 
offence,  and  clergymen  as  often  as  they  require  it,  must  be 
discharged  without  any  punishment  on  their  prayer,  and  if 
convicted  of  the  latter,  as  clergy  is  neither  asked  nor  g^ven, 
they  must  suffer  like  common  offenders.  In  either  case  their 
goods  are  forfeited. 

Larceny    may  be    further  considered    with  respect  to 
the  property  in  the   taking  of  which  it  may  be   committed^ 
and    the  aggravations  it  derives   from    the  things   taken, 
the  peculiar  situation  of  the  oj^ender^  the  place  where  it  oc- 
curs, and  the  person  irorxk  whom  taken. 
r*926]        In  respect  of  what  things  larceny  may  be  committed.     At 
The  thit^  common  /aw,  larceny  relates   only  to  things  strictly  personal, 
UwWch*^  and  cannot  take  place*  in  respect  to  any  thing  annexed  to 
Urcehy       to  the  freehold.     And,  therefore,  it  is  no  felony  to  steal  com 
may  be       or  grass  growing,  f5ruit  from  trees,  or  lead  from  houses,  ex- 
t^™*d     ^^P^  when  nfeide  so  by  statute,  though  if  once  they  are  serv- 
the  ^irra-  ^^t  ^^Y  hecome  the  subjects  of  larceny.    .  1  Hale,  509,  510. 
vatioDs  of  Nor  is  it  an  indictable  offence  to  purloin  things,  which  how- 
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evier  valuable  in  their  relations  to  other  things,  have  no  worth  Urceny  l^ 

in  themselves,  as  the  title  deeds  of  an  estate,  a  commission  l^^^J^L 
-       ,     t/        J     .         *  •  •  v  •  ™®  nature 

to  settle  the  boundaries  of  manors,  securities^  choses  in  ac«  of  the 

lion.  2  Stra,  1133.  Hawk.  b.  I.e.  33.  s.  It  is  also  no  of-  ^n^  stor 
fence  to  take  things  of  a  base  nature,  as  dogs,  cats,  bears,  ^^^' 
foxes,  monkies  and  ferrets,  whatever  value  ^e  owner  may 
set  on  them ;  though  a  hawk  was,  it  seems,  an  exception  at 
common  law,  independently  of  37  £dw.  III.  c.  19.  on  ac- 
count of  the  high  value  set  on  that  bird  in  former  times. 
Hawk.  b.  I.e.  33.  s.  36.  Nor  can  any  animals,  y^rir  natura 
and  unreclaimed,  as  deer,  hares,  or  conies,  in  a  forest,  chase, 
or  warren,  or  fish  in  a  river  or  large  piece  of  water,  where 
they  enjoy  their  natural  freedom.  1  Hale,  510,  1.  After 
they  are  killed  however,  their  flesh  and  skin  are  subjects  of 
larceny.  1  Hale,  511.  And  all  the  domestic  animals,  and 
beasts  domita  natura^  all  wild  animals  that  are  tamed,  or 
closely  confined  in  a  net,  or  otherwise,  and  their  eggs,  are  un* 
der  the  protection  of  the  law  like  other  personals,  though  this 
does  not  apply  to  marked  swans  which  fly  abroad  beyond  the 
premises  of  the  owner,  id.  ibid.  At  common  law,  also,  the 
taking  treasure  trove,  which  properly  belonged  to  no  one, 
was  not  felony,  though  it  has  been  made  so  by  act  of  parlia* 
ment.     1  Hale,  511. 

These  rules  of  common  law  have,  however,  been  gready  xttt^, 
narrowed  by  a  variety  of  statutes.    By  6  Geo.  III.  c.  36.  to  roots, 
**  lop,  top,  cut  down,  break,  throw  down,  bark,  bum  or  •^"^^^ 
otherwise  spoil  or  destroy,  or  carry  away  any  oak,  beach,  •^P"'^*"* 
ash,  elm,  fir,  chesnut,  or  ash  dmbier  tree,  or  other  tree  or 
trees,''  standing   for  timber,  without   the   consent   of  the 
owner,  and  pluck  up,  dig  up,  break,  spoil,  or  destroy,  or 
carry  away  any  root^  shrub,  or  plant,  of  the  value  ot  five 
shillings,  growing  in  a  garden  or   other  enclosed  ground, 
in    the   night   time,   or    to    aid    and   abet,    such    act  is 
made  felony,  and   punished  with  transportation   for  seven 

J  ears.  Another  act  passed  in  the  same  session,  6  Geo. 
II.  c.  48.  8.  3.  punishes  the  taking  or  spoiling  roots, 
shrubs  and  plants,  with  the  forfeiture  of  a  sum  not  ex- 
ceeding forty  shillings  for  the  first  offence,  five  pounds  for 
the  second,  and,  if  timber  trees,  with  the  loss  of  twentv 
pounds  for  the  first,  and  thirty  pounds  for  the  second, 
and  makes  the  third  oifence  of  bom  kinds  felony,  punisha- 
ble with  transportation  for  seven  v^ars.  This  last  statute 
has  been  holden  not  to  repeal  the  tormer  ;  for  it  applies  ge- 
nerally to  all  seasons,  whereas  the  first  specifies  onlv  the  ni{^t, 
and,*  as  it  is  passed  in  the  same  session,  it  must  be  taken  in  rm^f] 
pari  materia,  as  forming  one  system  of  law,  on  which  latter 
ground  alone,  Mr.  Justice  Buller  held  both  acts  to  be  in  force, 
1  Leach,  481.  2  East,  P.  C.  588.  The  latter  provision  also 
Crim.  Law,  vol.  hi.  y  y 
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Lead, 
iron,  &c. 


declares  that  ^^  all  oak,  beach,  chesnut,  walnut,  ash,  elm,  ce** 
dar,  fir,  asp,  lime,  sycamore  and  birch  trees,  shall  be  deemed 
timber  trees,  within  its  meaning;  to  which  the  13  Geo.  III. 
c.  33.  adds  poplar,  alder,  larch,  maple  and  hornbeam,  and 
puts  them  on  the  same  footing  with  the  enumerated  in  the 
prior  statute.  By  13  Geo.  III.  c.  32.  the  stealing  or  mali- 
ciously destroying  turnips,  potatoes,  cabbages,  parsnips, 
pease  or  carrots,  from  any  grounds,  open  or  enclosed,  is  sub- 
jected to  a  small  fine,  and  in  default  of  payment  to  imprison- 
ment, on  a  summary  conviction  before  a  magistrate. 

**  Unlawfully  to  breaks  or  by  force  enter  into  any  mine, 
wadhole,  pit,  shaft,  adit  or  vein  of  wad,  or  black  cawke,  com- 
monly called  black  lead,  with  intent  to  take  and  carry  away 
from  thence,  any  wad,  black  cawke,  or  black  lead — and  to 
take  and  carry  away  any  wad,  &c.  although  the  mine,  &c.  be 
not  actually  broke  or  entered  into  by  forces— and  to  aid  or 
counsel  either  are  by  25  Geo.  II.  c.  10  made  punishable 
either  with  imprisonment  and  hard  labour  for  a  year,  and 
public  whipping,  or  transportation  for  seven  years,  as  the 
court  shall  think  proper.  And  all  receivers  of  lead,  &c.  so 
stolen,  are  made  subject  to  the  same  penalties,  with  those 
who  receive  stolen  goods  from  parties  guilty  of  larceny  at 
common  law,  s.  3.  In  all  indictments  under  this  act,  die 
venue  may  be  laid  in  the  county  where  the  offender  escaped,, 
or  in  that  in  which  he  was  taken,  s.  1.  By  4  Geo.  II.  c.  32. 
all  persons  ^^  who  shall  steal,  rip,  cut  or  break  with  intent  to 
steal  any  lead,  iron^  bar^  iron  gatCy  iron  palisado^  or  iron  roily 
whatsoever,  being  fixed  to  any  dwelling  house,  but  house, 
coach  house,  stable  or  other  building,  used  or  occupied  with 
such  dwelling  house,  or  thereunto  belonging,  or  to  any  other 
building  whatsoever,  or  fixed  in  any  garden,  orchard,  court- 
yard, fence  or  outlet,  belonging  to  any  dwelling  house,  or 
other  building,"  shall  be  guilty  of  felony — as  well  aiders  and 
abettors  as  principals,  and  be  transported  for  seven  years. 
The  21  Geo.  III.  C..68.  extends  this  provision  to  copper, 
brass  and  bell  metal ;  only  giving  the  court  authority  to  in- 
flict imprisonment  and  hard  labour  from  one  year  to  three, 
and  public  whipping,  not  exceeding  three  times,  instead  of 
transportation,  at  their  own  pleasure.  A  church  has  been 
holden  to  be  a  building  within  tne  meaning  of  these  statutes, 
1  Leach,  318. 
Records  We  have  seen  that  neither  records  nor  choses  in  action  arc 
andehoses  things  in  taking  which  larceny  at  common  law  can  be  com- 


t*928] 


mitted.  But  by*  8  Hen.  VI.  c.  12.  s.  3.  if  any  record  or 
parcel  of  the  same,  writ,  return,  panel,  process  or  warrant 
of  attorney,  in  the  king's  courts' oi  chancery,  exchequer,  the 
one  bench  or  other,  or  in  his  treasury,  be  willingly  stolen, 
taken  away,  withdrawn  or  avoided  by  any  clerk  or  by  other 
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person,  because  whereof  any  judgment  shall  be  reversed; 
such  stealer,  taker  away,  withdrawer  or  avoider,  their  pro- 
curators, counsellors  and  abettors  thereof,  indicted  and  by 
process  thereupon,  made  thereof,  duly  convict  by  their  own 
confession,  or  by  inquest  to  be  taken  of  lawful  men,  (where- 
of nhe  one  half,  shall  be  of  the  men  of  any  court  of  the  same 
courts,  and  the  other  half  of  other,)  shall  be  judged  for  fe- 
lons and  shall  incur  the  pain  of  felony.  And  that  the  judges 
of  the  said  county,  the  one  bench  or  of  the  other,  have  pow- 
er to  hear  and  determine  such  defaults  before  them,  and 
thereof  make  due  punishment  as  aforesaid.''  This  act  ex- 
tends only  to  the  courts  expressly  mentioned  in  it,  and  to 
the  court  of  chancery  only  so  far  as  it  proceeds  according  to 
the  rules  of  common  law.  It  does  not  include  the  judges 
because  clerks  are  named  first,  who  are  their  inferiors.  1 
Hale,  649,  650.  The  term  avoiding'  in  the  aet  is  very  com- 
prehensive, for  it  includes  rasing,  cutting  off,  clipping  and 
cancelling  a  record,  1  Hale,  650.  Though  the  judges  are 
not  included  in  this  act,  they^are  by  8  Rich.  II.  c.  4.  to  pay  a 
fine  to  the  king  and  make  satisfaction  to  the  party  injured, 
for  falsely  entering  pleas,  vising  rolls,  or  changing  verdicts 
to  the  disherison  of  any  one.  1  Hale,  649.  Widi  respect 
to  choses  in  action,  the  2  Geo.  II.  c.  25.  s.  3.  enacts,  *'  that 
if  any  person  or  persons,  shall  steal  or  take  by  robbery  any 
exchequer  orders  or  tallies,  or  other  orders,  entitling  any 
other  person  or  persons  to  any  annuity  or  share  in  any  par- 
liamentary fund,  or  any  exchequer  bills,  bank  notes,  South 
Sea  bonds.  East  India  bonds,  dividend  warrants  of  the  bank, 
South  Sea  company.  East  India  company  or  any  other  com- 
pany^ society  or  corporation,  bills  of  exchange,  navy  bills, 
or  debentures.  Goldsmith's  notes  for  the  payment  of  money, 
or  other  bonds  or  warrants,  bills  or  promissory  notes  for  tne 
payment  of  any  money,  being  the  property  of  any  other  per- 
son or  persons,  or  of  any  corporation,  notwithstanding  any 
of  the  said  particulars  are  termed  in  law  a  chose  in  action, 
it  shall  be  deemed  and  construed  to  be  felonv  of  the  same  na- 
ture and  in  the  same  degree,  and  with  or  without  the  benefit 
of  clergy,  in  the  same  manner  as  it  would  have  been  if  the  of- 
fender had  stolen  or  taken  by  robbery  any  other  goods  of  like 
value  with  the  money  due ;  on  such  orders,  tallies,  bills, 
bonds,  warrants,  debentures  or  notes  respectively,  or  secured 
thereby  and  remaining  unsatisfied,  any  law  to  the  contrary 
thereof  in  any  wise  used  notwithstanding."  This  act  was 
but  temporary,  but,  after  its  expiration.  Was  revived  and*  [#929] 
made  perpetual  by  9  Geo.  II.  c.  18.  Under  this  statute,  the 
circumstance  of  a  promissory  note  not  being,  indorsed  is  im- 
material. 2  East,  r.  C.  598.  And  thougK  it  mentions  bank 
notes,  &c.  in  the  plural  number,  to  steal  a  single  note  is.fe- 
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lony  within  its  meaning.  1  Leach,  1.  But'to  compel  a  party 
to  give  a  promissory  note  by  duress,  using  the  pen,  ink, 
stamp  and  paper  of  the  defendant,  so  that  the  prosecutor  ne- 
ver had  peaceable  possession  of  die  instrument,  is  no  larce* 
ny.  2  Leach,  673.  (c) 
Animals  We  have  seen  that  animals  firtt^natura^  are  not  at  com* 
fer«  na-  mon  law  subjects  of  larceny,  ^ut  by  1  Hen.  VII.  c.  T,  the 
^^^  unlawful  hunting  in  any  forest,  park  or  warren,  being  private 
propertv,  in  warlike,  array,  by  night,  or  with  painted  faces, 
&c.  is  felony.  This  act  is  superseded  by  9  Geo.  I.  c.  22. 
which  enacts  ^^  That  if  any  person  or  persons  being  armed 
with  swords,  fire  arms,  or  otiier  offensive  weapons,  suid  hav^ 
ing  his  or  their  faces  blacked,  or  being  otherwise  diguised, 
shall  appear  in  any  forest,  chase,  park,  paddock,  or  grounds 
inclosed  with  any  wall,  pale,  or  other  fence,  wherein  any 
tleer  have  been  or  shall  be  usually  kept,  or  in  anv  warren  or 

flace  where  hares  or  conies  have  been  or  shall  be  mually 
ep^  or  in  any  high  road,  open  heath,  eommon  or  down,  or 
shall  unlawfuUy  and  wilfully  hunt,  wound,  kill,  destroy  or 
steal  any  red  or  £allow  deer,  or  unlawfully  rob  any  warren  or 
place  where  conies  or  hares  are  uauaUy  kept,  or  shall  unlaw* 
fully  steal  or  take  away  any  fish  out  oi  any  river  or  pond ;  or 
if  any  person  or  persons  shall  unlawfully  and  wilfully  hunt, 
wound,  kill,  destroy  or  steal  any  red  or  fallow  deer,  fed  or 
kept  in  any  places,  m  any  of  his  majesty's  forests  or  chases, 
which  are  or  shall  be  inclosed  with  pails,  rails,  or  other  fences, 
or  in  any  park,  paddock,  or  grounds  inclosed,  where  deer 
have  been  or  shaU  be  usually  kept— or  shall  forcibly  rescue 
any  person  being  lawfully  in  custody  for  any  of  the  said  of* 
fences-<-or  shall,  by  gift  or  promise  of  money  or  other  reward, 
procure  any  of  his  majesty's  subjects  to  join  in  any  of  the 
acts  mentioned  in  the  statute— they  shall  be  guilty  ot  felony 
without  benefit  of  clergy.'^  But  all  that  part  of  the  act  which 
respects  the  kilUng,  &c.  of  deer,  not  being  armed  or  disguised, 
is  holden  to  be  repealed  by  16  Ceo.  III.  c.  30.  which  punishes 
Jthe  first  offence  with  a  pecuniary  fine,  and  makes  the  second 
a  single  felony.  It  seems  to  be  the  better  opinion  that  steal* 
ing  a  fish  from  a  pond  was  larceny  at  common  law.     Hawk. 

b.  1.  c.  33.  s.  39.  3  Inst.  109.  Fost.  366.  And  by  5  Geo.  III. 

c.  14.  to  enter  into  any  park,  or  paddock,  fenced  in,  or  inclos« 
ed,  or  into  any  garden,  orchard,  or  )  ard  adjoining  or  belong* 
ing  to  any  dwelling  house  in  or  thrpugh  which  park,  i^c.  any 

[#930]  river  or  stream*  of  water  shall  run  or  be  ;  or  wherein  shau 
be  any  river,  stream,  pond,  pool,  mote,  stew,  or  other  water ; 
and  by  any  means  or  device  whatsoever  to  steal,  take,  kill, 
or  destroy  any  fish,  bred,  kept,  or  preserved  in  any  such 

« • — — — , —      ■  V 

(c)  See  precedent^  and  notes  oa'  the  offence  tnd  indictmeAtf  posL 
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river,  &c.  without  the  consent  of  the  owner  is  made  a  misde* 
meanor,  punishable  with  transportation  for  seven  years.  Un- 
der this  act,  the  defendant  must  be  indicted  within  six  calen- 
dar months  after  the  oifence  is  committed,  and  the  trial  must 
be  had  before  the  justices  of  gaol  delivery  for  the  county  in 
which  the  inclosure  is  situate.  But  the  42  Geo.  III.  c.  107. 
makes  the  coursing,  taking  or  destroying  deer  without  the 
consent  of  the  osmtv  felony^  and  punished  it  wilh  traaaporta* 
tion  for  a  similar  period. 

In  order  better  to  protect  the  oyster  fisheries  of  this  king**  Oystem 
dom,  the  31  Geo.  III.  c.  51.  enacts  ^that  if  any  person  or  *ndoyi. 
persons,  shall  with  or  by  any  means  of  any  net,  traul,  dredge,  ^^^'^^ 
or  other  instrument  or  engine  whatsoever,  take  or  catch  any 
oysters  or  oyster  brood  within  the  limits  of  any  oyster  fishery 
of  this  kingdom,  or  shall  dredge  for  oysters  or  oyster  brood, 
tn-  use  any  oyster  dredge,  or  any  net,  instrument,  or  engine 
whatsoever,  within  the  limits  of  any  such  fishery  for  the  pur- 
pose of  taking  or  catching  ovsters  or  oyster  brood  shall  be 
actually  taken,  or  shall  witn  any  net,  instrument  or  engine, 
drag  upon  the  ground  or  soil  of  any  such  fishery,  all  and 
every,  person  and  persons,  (other  than  and  except  such  per- 
sons as  shall  be  owners,  lessees,  or  occupiers  of  such  fishery,  * 
or  shall  be  otherwise  lawfully  entitled  to  take  or  catch  oys- 
ters therein,)''  shall  be  deemed  guilty  of  a  misdemeanor,  and, 
on  conviction  by  indictment  at  the  sessions  or  the  assizes  for 
the  coun^  in  which  the  fishery  lies,  shall  be  punished  by  fine 
and  imprisonment,  the  fine  not  to  be  less  than  forty  shillings 
nor  more  than  twenty  pounds,  and  the  imprisonment  to  en- 
dure for  a  term,  not  longer  than  three  nor  shorter  than  one 
month.  But  this  statute  does  not  extend  to  the  taking  of 
floating  fish,  in  any  wav,  within  oyster  fisheries,  s.  2.  After 
tins  act,  it  was  held,  tnat  no  felony  could  be  committed  in 
stealing  oysters,  5  Esp.  Rep.  62.  And  this  provision  being 
deemed  inadequate  to  secure  the  brood  of  oysters  from  de- 
predation, the  48  Geo.  III.  c.  144.  enacts,  "that  every  per- 
son who  shall  knowingly  and  wilfully  steal,  take,  and  carry 
away  any  oysters  or  oyster  brood,  from  any  oyster  bed  or 
oyster  laying,  or  oyster  fishery,  being  the  property  of  any 
person  or  persons,  or  body  or  bodies,  politic  or  corporate, 
and  sufficiently  marked  out  as  such,  shall  be  deemed  guilty 
of  felony,  and  shall  and  may  be  transported  for  any  term  not 
exceeding  seven  years,  or  be  imprisoned  and  kept  to  hard 
labour  in  any  common  gaol  or  house  of  correction,  or  peni- 
tentiary house,  or  imprisoned  only  for  any  term  not  exceed- 
ing three  years,  as  the  court*  before  whom  any  such  person  [*931] 
so  convicted  may  adjudge.  This  statute  does  not  extend  to 
persons  who  eimcr  nave  or  claim  to  have  a  right  of  taking 
oysters,  a.  2.  nor  does  it  repeal  the  former  provision,  s.  5. 
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On  the  trial,  justices  of  the  peace  for  towns  may  act  in  the 
same  way  as  justices  for  counties,  when  offences  of  this  kind 
arise  in  dieir  own  jurisdictions,  s.  4. 

Babbits.  By  5  Geo.  III.  c.  14.  s.  6.  ^^  if  any  person  wilfully  and 
wrongfully  in  the  night  time  enter  into  any  warren  or  grounds 
lawfully  used  or  kept  for  the  breeding  or  keeping  of  conies, 
although  the  same  hp  not  inclosed,  and  shall  then  and  there 
wilfully  and  wrongfully  take  or  kill  in  the  night  time  any 
coney  or  conies  against  the  will  of  the  owner  or  occupier 
thereof,  or  shall  be  aiding  and  assisting  therein,  and  shall  be 
convicted  of  the  same  before  any  of  his  majesty's  justices  df 
Oyer  and  Terminer,  or  general  gaol  delivery. K>r  the  county 
where  such  offence  or  offences  shall  be  conxmitted,''  he  shall 
be  transported  for  seven  years,  or  suffer  such  other  lesser 
punishment,  by  whipping,  fine,  or  imprisonment  as  the  court 
shall  think  proper.  The  22  and  23  Car.  2.  c.  25.  s.  4.  makes 
the  party  who  commits  such  an  offence  either  by  night  or  day, 
liable  to  penalties  on  conviction  before  a  magistrate.  And  we 
have  seen  that  by  9  Geo.  I.  c.  22.  to  do  so  armed  or  disguised 
is  felony  without  benefll  of  clergy. 

Dog9.  At  common  law,  dogs  were  considered  as  animals  of  base 

nature,  and  the  property  in  them  not  at  all  protected  by  any 
criminal  enactment,  but  by  10  Geo.  III.  c.  18.  to  steal  them 
is  made  punishable  upon  conviction  before  two  justicesi 

HorseB.  Horses  are  protected  by  more  severe  regulations  than  most, 

odier  animals.  By  1  Edw.  VI.  c.  12.  s.  10.  feloniously  steal- 
ing any  horses,  geldings,  or  mares,  is  excluded  from  the  be*' 
nefit  of  clergy.  Under  this  act,  it  was  doubted  whether  the 
stealing  a  single  horse  could  be  intended.  And,  therefore, 
the  2  and  3  Edw.  VI.  c.  33.  expressly  removes  this  doubt,  and. 
makes  the  taking  of  one  horse  capital.  It  seems  uncertain 
from  thelan^age  of  the  last  provision  which  speaks  only  of 
persons  convicted  by  verdict,  confession,  or  standing  mute, 
whether  it  extended  to.  those  who  peremptorily  challenged 
more  thaii  twenty  jurors.  But,  at  all  events,  tfiis  event  is 
provided  for  by  3  and  4  W.  and  M.  c.  9.  which  supplies  that 
casus  omissus  in  respect  of  many  offences.  The  31  Eliz.  c. 
12.  s.  5.  takes  away  clergy  from  accessaries,  both  before  and 
after  the  fact,  in  horse  stealing.  But  this  applies  only  to  such 
as  were  considered  as  accessaries  at  the  time  it  was  passed, 
and  therefore,  the  receiver  of  a  stolen  horse,  though  made  an 
accessary  after  by  3  and  4  W.  and  M.  c.  9.  is  not  excluded 
r*932l   froni  clergy.  Fost.  372,  3. 

Sheep  and      The*  14  Geo.  II.  c.  6.  enacts,  "  That  if  any  person  shall 

other  Mt-  feloniously  drive  away,  or  in  any  other  manner  feloniously 
steal  one  or  more  sheep^  or  other  cattle,  of  any  other  person 
or  persons  whatsoever,  or  shall  wilfully  kill  one  or  more 
sheep  or  other  cattle,  of  any  other  person  or  persons  whatso- 


tle. 
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ever,  with  a  felonious  intent  to  steal  the  whole  carcase  or 
carcases,  or  part  or  parts  of  the  carcase  or  carcases  of  any  one 
or  more  sheep  or  other  cattle  that  shall  be  so  killed,"  or  aid  in 
the  commission  of  such  offences — shall  be  guilty  of  felony 
without  benefit  of  clergy.  The  meaning  of  the  words  "  or 
other  cattle,"  are  by  15  Geo.  II.  c.  34.  expUuned,  to  ipclude 
bulls,  cows,  oxen,  steers,  bullocks,  heifers,  calves  and  lambs, 
and  no  other  cattle  whatsoever*  Where  it  is  larceny  to  steal 
the  animal  itself,  it  is  so  to  steal  its  product,  and  therefore,  to 
take  milk  from  a  cow,  or  to  pluck  wool  from  the  backs  of 
«heep,  if  done  antma  furandi  and  not  merely  by  way  of  frolic, 
is  single  felony  though  a  trifling  quantity  be  taken.  1  Leach, 

in,  2. 

The  7  Geo.  III.  c.  50.  s.  2.  enacts  "  That  if  any  person  Letters.. 
shall  rob  any  mail  in  which  letters  are  sent  or  conveyed^  by  the 

{»ost,  of  any  letter  or  letters,  packet  or  packets,  bag  or  mail  of 
etters,  or  shall  steal  and  take  from  or  out  of  any  such  mail, 
or  from  or  out  of  any  bag  of  letters  sent  or  conveyed  by  the 
post,  or  from  or  out  of  any  post  office,  or  house,  or  place  for 
the  receipt  or  deliveiy  of  letters  or  packets,  sent,  or  to  be 
sent  by  the  post  any  letter  or  packet ;"  although  such  steal- 
ing shall  not  appear  or  be  proved,  to  have  been  from  the  per- 
son upon  the  king's  highway,  in  a  dwelling  house,  or  by  put- 
ting in  fear,  he  shall  be  guilty  of  felony^  without  benefit  of 
clergy.  In  the  construction  of  this  act,  it  has  been  holden, 
that  if  a  man  procure  bags  of  letters  to  be  delivered  to  him,  un- 
der pretence  of  being  the  guard  to  the  mail,  which  are  let  down 
to  him  from  a  window  of  the  post  office,  this  will  be  stealing 
from  the  post  office  within  its  meaning.  2  East,  P.  C.  603. 
But  the  act  does  not  extend  to  servants  employed  in  the  post 
office,  and  into  whose  hands  letters  may  lawfully  coiQe,  if  they 
embezzle  and  detain  theHi.  2  Leach,  904.  Nor  does  it  apply 
where  the  party  obtains  the  letters,  not  for  the  purpose  oi  de- 
taining them,  but  of  receiving  and  embezzling  the  postage. 
1  Leach,  81, 83.  in  notis.  {d) 

By  26  Geo.  II.  c.  19.  If  any  person  shall  plunder,  steal,  take  Wrecks,* 
away,  or  destroy  any  goods  or  merchandizes,  or  other  effects,  ^^^ 
from  or  belonging  to  any  ship  or  vessel  ofhis  majesty's  subjects, 
or  others,  which  shall  be  in  distress,  or  which  snail  be  wrecked^ 
lost,  stranded,  or  cast  on  shore.,  or  any  part  of  his  majesty's  do- 
minions,* (whether  any  living  creature  be  on  board  such  ves-   [*933t 
sel  or  not)  or  any  of  tne  furniture,  tackle,  apparel,  provision, 
or  part  of  such  ship  or  vessel ;  or  shall  beat  or  woimd  with 
intent  to  kill  or  destroy,  or  shall  otherwise  willfully  obstruct 
the  escape  of  any  person  endeavouring  to  save  his  or  her  life 

(<j)  As  to  embezzelment  by  per-     see  post  936. 
sons  employed  in  the   post-office^ 
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from  such  «hip  or  vessel,  or  the  wreck  thereof ;  or  shall  p\s% 
out  any  false  lights  with  intention  to  bring  any  ship  or  vessel, 
into  danger,  shdl  be  guilty  of  felonv  without  benent  of  clergy. 
But  by  8.  2.  when  the  goods  stolen  from  the  shore  are  of 
small  value,  and  taken  without  circumstances  of  cruelty, 
outrage,  or  violence,  the  offender  may  be  indicted  as  for  petit 
larceny. 

ieoollens.  By  15  Geo.  II.  c.  27.  s.  1.  If  any  cloth  or  woollen  gvod$ 
on  the  rack  or  tenters,  or  woollen  yam,  or.  wool,  left  out  to 
dry,  be  stolen  in  the  night,  a  justice  of  the  peace  may  issue 
his  warrant  to  search  suspected  places,  and  if  the  person  in 
whose  custody  they  are  found,  can  give  no  satisfactory  ac- 
count how  or  from  whom  he  received  them,  he  must  be  con* 
victed  of  stealing  lliem,  and  for  the  first  offence,  forfeit  the 
,  treble  value  or  be  imprisoned  three  months  ;  for  the  second 
offence  forfeit  treble  the  value  and  also  be  imprisoned  six 
months  ;  and  for  the  third  offence  be  adjudged  guilty  of  fe- 
lony and  be  transported  for  seven  years.  This  act  applies 
only  to  the  case  in  which  it  is  thrown  on  the  possessor  to 
justify  his  possession.  For  the  offence  may  be  mdicted  un- 
der 22  Car.  II.  c.  5.  s.  3.  which  makes  it  felony  without  be- 
nefit of  clergy,  but  allows  the  court  to  reprieve  the  offender 
and  transport  him  for  seven  years.  But  in  this  act,  accessa- 
ries are  not  included. 

Linextsand      The  27  Geo.  II.  c.  27.  enacts  that "  every  person  who  shall 

^\^^  by  day  or  night  feloniously  steal  any  linen^  fustian,  calico, 
cotton,  cloth,  or  cloth  worked,  woven,  or  made  of  any  cotton 
or  linen  yarn  mixed^  or  any  thread,  linen  or  cotton  yam,  linen 
or  cotton  tape,  incle,  fiUetting,  laces,  or  any  other  linen,  fus* 
tian,  or  cotton  goods  or  wares  whatsoever,  laid,  placed,  or 
exposed  to  be  printed,  whitened,  bowked,  bleached,  or  dried 
in  any  whitening  or  bleaching  croft,  lands,  fields,  or  grounds, 
bowking  house,  drying  house,  printing  house,  or  other  build- 
ing, groimd,  or  place  made  use  of  by  any  calico  printer,  wit- 
ster,  crofter,  bowker,  or  bleacher,  for  printing,  whitening, 
bowking,  bleaching,  or  drying  of  the  same,  to  the  value  of 
ten  shillings,  or  who  shall  aid  or  assist,  or  shall  wilfuUy  or 
maliciously  hire  or  procure  any  other  person  or  persons  to 
commit  ariy  such  offence,  or  who  shall  buy  or  receive  any  such 
goods  or  wares  so  stolen,  knowing  the  same  to  be  stolen  as 
aforesaid,  shall  be  guilty  of  felony  without  benefit  of  clergv." 
But  it  is  provided  that  the  court  may,  instead  of  g^vmg 
judgment  of  death,  order  the  offender  to  be  transported  for 

f*934]  fourteen  years,  and*  to  return  within  that  time  is  made  ca- 
pital. But  by  the  51  Geo.  III.  c.  41.  this  act  is  repealed, 
and  instead  of  death,  the  same  offences  as  recited  in  the  for- 
mer act  are  punished  with  transportation  for  life  or  for  any 
period  not  less  than  seven  years,  or  with  hard  labour  in  a 
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house  of  correction,  or  penitentiary  house,  for  any  time  not 
exceeding  seven  years,  at  the  discretion  of  the  court  in  which 
the  o£Fender  is  convicted.  The  4  Geo.  III.  c.  37.  s.  16. 
makes  the  breaking  into  any  building  with  intent  to  steal,  cut, 
or  destroy  any  linen,  yam,  cloth,  &c.  felony  without  benefit 
of  clergy.  Ii  it  appears  on  the  trial  that  the  yam  stolen  had 
been  taken  up  and  thrown  into  heaps  before  it  was  carried 
into  the  house  at  the  time  it  was  stolen,  it  will  not  be  within 
the  protection  of  the  statutes,  and  the  prisoner  can  only  be 
convicted  of  simple  larceny.     4  Bla.  Com.  240  n.  (13). 

The  31  Eliz.  c.  4.  s.  1.  enacts.  That  if  any  person  having  Naval  and 
the  charge  or  custodjr  of  any  armour,  ordnance,  ammunition,  ™ilit"y 
shot,  powder,  or  habiliments  of  war,  of  the  queen's  majesty's,  '*®'**' 
her  heirs,  or  successors,  or  of  any  victuals  provided  for  the 
victualling  of  any  soldiers,  gunners,  mariners,  or  pioneers, 
shall  for  any  lucre  or  gain,  or  wittingly,  advisedly  and  of 
purpose  to  hinder  or  impeach  her  majesty's  service,  embez- 
zle, purloin  or  convey  away  any  of  the  said  armour,  &c.  to 
the  value  of  twenty  shillings,  at  one  or  several  times,  he  shall 
be  guilty  of  felony,  but  the  prosecution  must  be  commenced 
within  a  year.  s.  2.  The  term  habiliments  extends  to  harness 
and  all  implements  that  belong  to  war.  3  Inst.  79.  The  22 
Car.  II.  c.  5.  takes  away  clergy  from  the  offences  made  felony 
by  31.  Eliz.  and  annexes  the  same  pehalty  to  the  embezzle- 
ment of  naval  stores.  But  the  court  may  commute  the  pu- 
nishment of  death  into  transportation  for  seven  years.  By 
9  and  10  W.  III.  c.  41.  the  making  any  naval  stores  is  pro- 
hibited under  penal^  of  forfeiture  ;  and  two  hundred  pounds 
fine  besides  costs  ot  action,  and  having  them  in  possession, 
without  lawful  cause,  is  made  subject  to  similar  penalties. 
Power  was  by  9  Geo.  I.  c.  8.  given  to  the  magistrate  be- 
fore whom  the  party  should  be  convicted,  to  mitigate  the 
felony  at  discretion,  and  to  commit  till   tiie  lessened   for-  ; 

feiture  is  paid,  or  to  punish  the  offender  corporally,  by 
causing  him  to  be  publicly  whipped  or  kept  to  hard  la- 
bour in  a  workhouse  for  six  months,  or  a  less  time,  in 
his  discretion.  The  17  Geo.  II.  c.  22.  gives  to  judges  at 
the  assizes,  and  justices  at  sessions,  power  to  try  all  of- 
fences against  the  former  acts  by  indictment  or  otherwise, 
and,  on  conviction,  to  impose  any  fine  not  exceeding 
200/.  or  to  punish  the  offender  by  whipping  and  tiiree 
months  confinement  to  hard  labour.  And  the  39  and  40 
Geo.  III.  c.  89.  s.  2  makes  corporal  punishment  by  pillory, 
whipping  and  imprisonment,  or  either  of  them  singly,  to 
the*  pecuniary  fine  which  before  were  in  the  alternative.  ^#9351 
But  this  act  has  been  holden  to  take  away  the  power  of  di-  *■ 
recting  the  oflfender  to  be  kept  to  hard  labour  in  prison,  8 
East  53. 

Crim.  Laxv.  vol.  hi.  z  z 
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bank  post  bill,  bill  of  exchange,  exchequer  bill.  South  Sea  or 
East  India  bond,  dividend,  warrant  of  the  bank,  South  Sea, 
East  Incfia,  or  any  other  company,  society,  or  corporation, 
navy,  or  victualling,  or  transport  bill,  ordnance  debenture, 
seaman^B  ticket,  state  lottery  ticket,  or  certificate,  bank  re- 
ceipt for  payment  on  any  loan,  note  of  assignment  of  stock  in 
the  funds,  letter  of  attorney  for  receiving  annuities  or  divi- 
dends, or  for  selling  stock  m  the  funds,  or  belonging  to  any 
company,  society  or  corporatiW.  American  provincial  bill 
of  credit,  goldsmiths'  or  banker's  letter  of  credit  or  note  for, 
or  relating  to  the  pajrment  of  money  or  other  bond,  or  war- 
rant, draft,  bill,  or  promissory  note  whatsoever  for  the  pay- 
ment of  money,  or  shall  steal  and  take  out  of  any  letter  or 
packet  that  shall  come  to  his  hands  or  possession,  any  such 
bank  notes,  &c.  (as  before)  he  shall  be  deemed  guilty  of  felo- 
ny without  benefit  of  clergy."  In  order  to  bring  a  person 
within  this  act,  it  is  not  necessary  that  he  should  have  taken 
the  oath  prescribed  by  9  Ann,  c.  10.  s.  41.  but  stealing  a  let- 
ter containing  money  itself  and  not  an  instrument  securing 
it,  is  not  within  this  statute,  1  Leach,  106.  nor  will  a  draft, 
in  itself  invalid,  on  the  ground  of  the  defect  or  want  of  the 
stamp,  if  taken  in  a  letter  by  a  person  employed  by  the  post 
office,  be  such  a  draft  for  the  payment  of  money  as  to  subject 
the  offender  to  be  indicted  under  it,  2  Leach,  887.  3  Bos.  and 
Pul.  311.  And  though  the  letter  will  be  evidence  on  an  in- 
d^tment  upon  the  second  section  of  7  Geo.  III.  c.  50.  for 
stealing  the  letter,  yet  as  it  has  been  holden  that  no  person 
*  employed  in  the  post  office  can  be  guilty  under  the  last  pro- 
vision, it  will  be  m  vain  to  indict  him  on  that  clause.  2  Leach, 
900,  904.  And,  indeed,  there  seems  to  be  no  statute  by 
which  a  servant  of  the  post  office  can  be  punished  for  merely 
embezzling  a  letter  unless  it  contains  some  of  the  securities 
which  7  Geo.  III.  specially  protects.  Country  bank  notes, 
however,/ that  have  been  paid,  and  which  the  owners  have  the 
power  to  re-issue,  are  within  the  statute,  2  Leach,  1090.  and 
part  of  a  valid  instrument  will  suffice  ;  for  it  was  holden  that 
if  a  person  employed  by  the  post  office  secrete  one  day  a  let- 
ter containing  half  a  bank  note,  and  another  letter  at  a  diiFer- 
ent  time  containing  the  other  half  of  it,  his  offence  will  be 
complete.  2  Leach,  575.  And  now  by  42  Geo.  III.  c.  81.  it 
is  expressly  declared  a  capital  offence  to  secrete,  embezzle, 
or  destroy  any  letter  containing  a  part  of  any  instrument 
named  in  the  former  statute.  The  52  Geo.  III.  c.  143.  which 
restores  clergy  in  many  offence  against  the  revenue  where  it 
had  been  previously  denied,  not  only  confirms  the  severity 
{*938J  of  the  7  Geo.  III.*  but  extends  it  to  both  procurers  and  abet- 
.  tors,  whether  the  principal  felon  be  or  not  amenable  to 
justice. 
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An  embezzlement  for  the  mere  purpose  of  obtaining  the 
postage,  is  not  capital,  1  Leach,  81.  3.  But  by  5  Geo.  III.  c. 
25.  s.  19.  if  any  deputy,  clerk,  agent,  letter  carrier  or  other 
servant  appointed,  authorised,  and  entrusted  to  take  in  letters 
or  packets  and  receive  the  postage  thereof,  shall  embezzle^ 
or  apply  to  their  own  use  any  money  or  monies  by  him  re- 
ceived, with  such  letters  or  packets  for  the  postage  thereof, 
or  shall  bum,  or  otherwise  destroy  any  letter  or  letters,  pack- 
et or  packets,  by  him  so  taken  in  or  received ;  or  who  by  vir- 
tue oi  his  office  shall  advance  the  rates  upon  letters  or  pack- 
ets sent  by  the  post,  and  shall  not  duly  account  for  the  mo- 
ney by  him  received  for  such  advanced  postage,  shall  be 
guilty  of  felony.  But  the  clause  in  7  Geo.  III.  c.  50.  on 
this  subject  is,  in  some  respects,  differently  worded ;  it  en- 
acts, **  that  if  any  deputy,  clerk,  agent,  letter  carrier,  officer, 
or  other  person  whatsoever  employed  in  any  business  relat- 
ing to  the  post  office,  shall  take  and  receive  into  his  own 
hands  and  possession  any  letter  or  letters,  packet  or  packets, 
to  be  forwarded  by  the  post,  and  receive  any  sum  or  sums  of 
money  therewith  tor  the  postage  thereof,  shall  bum,  or  other- 
wise destroy  any  letter  or  letters,  packet  or  packets,  by  him 
so  taken  in  or  received  ;  or  if  such  deputy,  &c.  (as  before)  so 
employed  shall  advance  the  rate  or  rates  of  postage  upon  any 
letter  or  letters,  packet  or  packets,  sent  by  tne  post,  and  shall 
secrete  and  not  duly  account  for  the  money  by  him  received  for 
such  advanced  postage,  he  shall  be  deemed  guilty  of  felony." 
This  last  act  seems  to  be  the  more  proper  one  on  which  to 
frame  indictments  at  the  present  day,  because,  though  it  does 
not  expressly  repeal  the  former  provision,  it  is  entitled  ^^  an 
act  for  amending  certain  laws  relating  to  the  revenue,"  Sec. 
and,  therefore,  probably  intended  to  si^rsede  the  regula- 
tions, on  the  same  subject,  which  then  were  in  existence. 

It  was  formerly  thought  that  a  person  inhabiting  furnished  Lodg^crs. 
lodgings  could  not  be  guilty  of  larceny  in  taking  away  the 
furniture  let  to  him,  and  which  he  had  a  right  to  use,  Kel.  24. 
91, 3.  To  put  an  end  to  all  doubt  on  this  subject,  die  3  and 
4  W.  and  M.  c.  9.  enacted  that  if  any  person  shall  take  away 
with  intent  to  steal,  embezzle,  or  purloin  any  chattel,  bed- 
ding or  furniture,  which  by  contract  or  agreement  he  or  they 
are  to  use,  or  shall  be  let  to  him  to  use,  in  or  with  such  lodg- 
ing ;  such  taking,  embezzling,  or  purloining,  shall  be  to  all 
intents  and  purposes  taken,  reputed,  and  adjudged  to  be  lar- 
ceny and  felony,  and  the  offender  shall  suffer  as  in  case  of  fe- 
lony, s.  5.  But  where  a  man  takes  a  whole  house  ready  fur- 
nisned,  and,  at  the  same  time,  enters  into  an  agreement  to 
pay  for  whatever  articles  may  be  missing  when  his  term  ex- 
pires, he*  will  not  be  guilty  of  larceny  within  this  statute  by  [#939] 
taking  any  of  the  moveables  from  the  preihises,  2  Leach,  680. 
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Manufac-       The  17  Geo.  III.  c.  56.  s.  1.  directs  diat  if  any  person  em* 
turers.       ployed  in  the  felt  or  hat,  woollen,  linen,  fustian,  cotton,  iron, 
leather,  fur,  hemp,  flax,  moluur,  or  silk  manufactures  or  in 
mtoufactures  of  the  said  materials  mixed  one  with  another, 
shall  purloin,  embezzle,  secrete,  sell,  pawn,  exchange,  or 
otherwise  unlawfully  dispose  of  any  oi  the  materials  with 
which  they  are  entrusted,  whether  wrought  up  or  not,  he 
shall  be  punishable  before  two  justices,  on  summary  pro- 
ceedings, for  the  first  offence  by  being  kept  in  prison  to  hard 
labour  for  not  less  than  fourteen  days,  nor  more  than  three 
months,  and  for  any  subsequent  offence,  for  not  less  than  three, 
nor  more  than  six  months,  and,  in  either  case,  the  magis* 
trates  may  order  the  offender  to  receive  a  public  whipping. 
By  the  same  act  also,  those  who  in  any  way  receive  the  pro- 
perty so  purloined  are,  on  a  like  summary  conviction,  to  for- 
feit from  ten  to  forty  pounds,  and  on  failure  of  payment  there* 
of,  to  be  committed  from  three  to  six  months,  or  for  three 
days  and  once  publicly  whipped ;  for  a  second  oflFence,  the 
party  accused  shall  be  committed  to  the  sessions,  and,  on 
conviction,  lose  from  fifty  to  one  hundred  pounds,  or,  in  de« 
fault,  to  be  subject  to  the  same  penalties  as  for  the  first,  s.  3, 
4.     And  any  one  selling,  pawning,  pledging,  exchanging,  or 
otherwise  unlawfully  disposing  of  any  of  the  property  so  em* 
bezzled  are  subject  to  the  same  punishment  with  the  princi- 
pal oiFender. 
Of  larce-       Larceny  may  be  aggravated  in  its  quality  by  the  place  in 
nj  from     which  it  is  committed.     As  the  legislature  thought  it  necea- 
pScw*^  saryto  take  away  clergy  from  persons  who  stSd  sheep, or 
other  cattle,  on  tne  ground  that  this  kind  of  proper^  being 
in  the  fields  is  so  much  exposed  to  depredation,  they  have 
thought  it  expedient  to  resort  to  th^  same  severity  in  order 
to  punish  the  outrage  of  those  who  steal  in  private  dwellings. 
We  will  examine  the  cases  in  which  this  is  done ;  1st.  in 
larcenies  to  the  value  of  forty  shillings ;  2dly.  to  the  value 
of  five  shillings ;  and  3dly.  to  the  value  of  one  shilling  ;  be- 
low which  last  amount  no  mere  larceny,  except  fiPom  the  per^ 
son,  is  capital. 
Stc^ng         I,  The  12  Ann,  s.  I.e.  7.  enacts  that  every  person  who 
v«lue\f     ^'^^  feloniously  steal  any  money,  goods,  wares,  or  merchan- 
forty  shil-  dizes,  of  the  value  of  forty  shillings  or  morCj  being  in  any 
lingv  or     dwelling-house  or  out-house  thereunto  belonging,  although 
move.         g^^j^  house  or  out-house  be  not  actually  broken  by  such  of- 
fender, and  although  (f)  the  owner  oi  such  goods  or  any 
r#Qjri1    ^^^^  person  or  persons  be  or  be  not  in  such  house  or  out- 
L  ^'^^J    house,  or  shall  assist  or  aid  any  person  to  conunit  any  such* 
offence,  shall  be  guilty  of  felony  without  benefit  of  clergy. 

(/)  This  should  be  -whether  to  make  the  statute  either  granuDsr  or  sense. 
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But  it  is  provided  that  this  act  shall  not  extend  to  appren- 
tices under  fifteen  years  of  age,  who  rob  their  masters  to  the 
amount  specified  in  the  statute.  In  the  construction  of  this 
act  it  has  been  resolved  that  to  constitute  the  offence,  the 
party  must  steal  to  the  whole  amount  of  forty  shillings  atv 
one  time,  and  a  number  of  acts  of  larceny  cannot  be  accu* 
mulated  together  in  order  to  complete  that  value.  1  Leach, 
294.  A  dwelling-house  within  the  meaning  of  this  act  must 
be  such  an  one  in  which  burglary  may  be  committed,  and  not 
inhabited  casually  as  by  a  person  who  is  placed  there  to  sleep 
merely  for  the  purpose  of  taking  care  of  furniture  till  a  te«« 
nant  can  be  obtained*  2  East,  P.  C.  499.  Chambers  in  an 
inn  of  court  fall,  l^owever,  within  the  the  intentidn  of  the 
act.  Cro.  Car.  474.  No  man  can  be  guilty  under  it  by  steal*- 
ing  in  his  own  house,  nor  a  woman  in  that  of  her  husband^ 
1  Leach,  338.  in  notis.  The  act  being  intended  to  apply  ta 
property  deposited  in  the  house  and  under  its  protection^ 
does  not  extend  to  effects  taken  from  the  person,  though 
within  it ;  and,  therefore,  where  a  lodger  obtsuned  a  bank 
note  from  the  mistress  of  the  house  imder  pretence  of  getting 
it  chanfined  and  absconded  with  it,  (2  Leach,  564.)  and  where 
the  deiendant  procured  the  prosecutor  to  part  with  money 
under  other  false  pretences,  (2  East,  P.  C.  645,  6.)  the  of- 
fence was  holden  to  be  simple  larceny.  The  steakng  of  a 
bank  note  is  within  this  act,  though  that  was  not  a  valuable 
thing  at  the  time  it  was  passed,  on  the  ground  that  the  2 
Geo.  II.  c.  25.  has  placed  these  securities,  in  regard  to  a  lar^ 
ceny,  on  a  footing  with  the  money  they  profess  to  secure,  2 
Leach,  693.  ante  928,  9. 

The  24  Geo.  II.  c,  45.  enacts,  "  That  every  person  who 
shall  feloniously  steal  any  goods,  wares,  or  merchandize,  of 
the  value  of  forty  shillings  in  any  ship,  barge,  lighter,  boat, 
or  other  vessel  or  craft,  upon  any  navigable  river,  or  in  any 
port  of  entry  or  discharge,  or  in  any  creek  belonging  to 
any  navigable  river,  port  of  entry,  or  discharge,  within  the 
kingdom  of  Great  Britain,  or  shall  feloniously  steal  any 
goods,  wares,  or  merchandize,  of  the  value  of  forty  shillings, 
upon  any  wharf  or  key  adjacent  to  any  navigable  river,  port 
of  entiy,  or  discharge,"  with  the  aiders  to  the  crime,  shall 
be  guilty  of  felony  without  benefit  of  clergy.  Money  has 
been  holden  not  to  be  ^*  goods,  wares,  or  merchanoize" 
within  the  meaning  of  this  act,  even  though  it  be  foreign 
coin  which  the  royal  proclamation  has  not  made  current,  1 
Leach,  52,  3.  And  the  property  should  be  such  as  is  usually 
deposited  in  ships  or  wharfs,  and  not  attached  to  the  person ; 
for  the  same  principle  which  governs  the  stealing  in  houses 
is  equally  applicable  to  places  which  this  statute  protects,  id. 
ibid*  ante  939,  940. 
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Stealing  The*  39  Eliz.  c.  15.  s.  1.  excludes  from  clergy  all  persons 
valuTof  "  found  guilty  and  convicted  by  verdict,  confession,  or  other- 
five  shil-  wise,  according  to  law,  for  the  felonious  taking  away,  in  the 
lins.  day  time,  of  any  money,  goods,  or  chatties,  being  of  the 

[*941]  value  of  ^ve  shilling's  or  upwards  in  any  dwelling  house  or 
houses,  or  any  part  thereof,  or  any  out  house  or  out  houses 
belonging  to  and  used  with  any  dwelling  house  or  houses, 
although  no  person  shall  be  in  the  s£ud  house  or  houses  at 
the  time  of  such  felony  committed."  And  by  3  &  4  W.  &. 
M.  c.  9.  s.  2.  those  who  stand  mute,  answer  indirectly,  chal- 
lenge peremptorily  above  20,  or  are  outlawed,  are  placed  in 
the  same  condition  with  those  who  are  convicted ;  and  it 
is  enacted,  that  every  person  who  shall  comfort,  aid,  abet, 
assist,  counsel,  hire  or  command  another  ^^  to  break  any 
dwelling  house,  shop,  or  warehouse  thereunto  belonging  or 
therewith  used,  in  the  day  time,  and  feloniously  take  away 
any  money,  goods,  or  chatties  of  the  value  oijive  shillings  or 
upwards,  therein  being ;  although  no  person  shall  be  within 
such  dwelling  house,  shop,  or  warehouse,"  shall  be  deprived 
of  clergy.  It  may  be  observed  that  the  term  out  house  is 
dropped  in  the  last  act,  and  those  of  ^^  shop  or  warehouse," 
intnxiuced  in  its  room,  from  which  circumstance,  it  seems 
doubtful  whether  in  case  an  out-house  be  broken  open  which 
does  not  fall  within  the  latter  description,  an  accessary  be- 
fore the  fact  or  a  ^principal  in  the  second  degree  would  be 
ousted  of  clergy  :  but,  on  the  other  hand,  there  seems  little 
doubt  that  the  principal,  stealing  in  a  shop  or  warehouse,  not 
being  an  out  house,  and  who  would  not  be  within  the  39 
Eliz.  would  be  ousted,  because  when  an  act  deprives  acces- 
saries of  clergy,  it  is  construed  to  do  so  to  principals,  as  the 
guilt  of  the  former  is  derivative  and  inferior,  but  the  converse 
of  the  proposition  does  not  prevail,  Fost.  330  to  337.  Un- 
der botn  tne  statutes  of  Elizabeth  and  William,  a  breaking 
is  essential ;  for,  though  not  mentined  in  the  enacting  clause 
of  the  former,  it  is  expressly  named  in  the  preamble,  1  Hale, 
526,  /  But  such  a  breaking  as  would  constitute  burglary,  if 
done  in  the  night  will,  suffice,  and,  indeed,  less ;  for  if  a  man 
enter  through  open  doors,  and  afterwards  break  open  a  drawer 
attached  to  the  freehold,  the  offence  will  be  capital,  1  Hale, 
'526.  There  must  be  an  actual  stealing,  though  the  goods 
need  not  be  removed  from  the  premises,  but,  if  spread  on  the 
ground,  or  taken  from  their  places,  the  offence  will  be  com- 
plete, id.  ibid.  Before  the  statute  of  William,  no  person 
was  ousted  of  clergy  but  the  party  actually  in  the  house^  and  if 
another  stood  on  ^e  outside  assisting,  though  a  principal  in 
larceny  at  common  law,  his  offence  was  not  capital,  1  Hale, 
526.  But  now,  by  the  latter  act,  all  aiders  and  accessaries 
[*942]  are  excluded,  and  consequently,*  the  entrance  of  one  of  the 
party  is  sufficient  to  impUcate  the  whole,  2  Leach  56r. 
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As  these  regulations  apply  only  to  larceny  to  the  amount 
offive  shilling's  after  a  breakings  tne  10  and  1)  W.  III.  c.  23. 
affixes  a  similar  penalty  to  stealing  with  secrecy  and  fraud  i 
it  enacts,  that  ^^  every  person  who  by  night  or  day,  shall  in 
any  shop,  warehouse,  coach  house,  or  stable,  privately  and 
feloniously  steal  any  ^oods,  wares,  or  merchandizes,  being 
of  the  value  of  five  shillings  or  more,  though  such  shop,  &c. 
be  not  actually  broken  open  by  such  offender,  and  tnough 
the  owners  of  such  goods  or  any  odier  person  be  not  in  such 
shop,  &c.  to  be  put  in  fear,  or  snail  assist,  hire,  or  command 
any  person  to  commit  such  offence,  being  thereof  convicted 
or  attainted  by  verdict  or  confession,  or  being  indicted  there* 
of,  shall  stand  mute,  or  not  directly  answer,  or  peremptorily 
challenge  more  than  20,  shall  be  guilty  of  felony  without  be- 
nefit of  clergy  :*'  this  act  is  defective  in  omitUng  to  mention 
outlaws.  By  the  term  ^^  warehouse,"  places  where  goods 
are  deposited  till  they  are  sent  aws^,  without  any  view  to 
sale,  are  not  included  ;  for  it  is  holden,  that  the  legislature 
meant  only  to  protect  goods  when  exposed  in  order  to  be 
sold,  1  Leach,  28/.  Post.  77.  It  also  applies  to  no  other 
goods  than  those  of  the  owner  of  the  place  from  whence  they 
are  stolen ;  and,  therefore,  a  watch  left  to  be  repaired,  is  not 
within  its  meaning,  1  Leach,  334.  8  Mod.  165.  The  pro- 
perty must  also  be  intended  for  the  purposes  of  sale,  and  not 
merely  for  safe  custody^  id.  ibid.  On  the  same  principle, 
goods  stolen  from  stables  and  coach  houses  must  be  the  usual 
and  proper  furniture  of  such  places,  and  it  .seems  that  a 
coachman's  livery  great  coat  does  not  come  within  this  de- 
acripUon,  1  Leach,  304.  Money,  though  sometimes  includ- 
ed in  the  term  goodsj  is  not  within  this  act,  as  that  word  be- 
ing joined  with  ^  wai^s  and  merchandize,"  seems  restricted 
to  a  similar  meaning.  Post.  79.  And  if  any  force  be  used, 
as  if  the  shop  be  entered  with  a  false  key  or  picklock,  the 
idea  of  privately  stealing  will  be  done  away,  and  recourse 
must  be  had  to  other  provisions.  Post.  79. ;  but  when  it  is 
uncertain  whether  any  violence  were  used  or  not,  the  defend- 
ant mav  be  convicted,  2  East,  P.  C.  642. 

All  Ikrcenies  committed  in  churches  are  ousted  of  clergy,  stealing 
by  1  Edw.  VI.  c.  12.  s  10. ;    a  privilege  which  offenders  to  the 
possessed  at   common  law,  unless  the  ordinary  refused  to  ^^^^ 
grant  it ;    but  accessaries  are  not,  at  the  present  day,  ex-  pence, 
eluded,  because  the  23  Hen.  VIIL  c.  1.  is  repealed,  except 
it  amount  to  burglary,  2  Hale,  365. — By  1  Edw.  VI.  c.  12. 
s.  10.      ^^  No    person    who  shall  be  in  due  form  of  law, 
attainted  or  convicted  of  breaking  of  any  house  by  day  or 
by  night,  any  person  being  there  in  the  same  house  where 
the"^  same  breaking  shall  be  committed,  and  thereby  put  in  r#945i 
fear  or  dread,"  shall  be  admitted  to  clergy.    There  must  be   *• 

Crim.  Law.  vol.  hi.  3  a 


372  INDICTMENTS    FOR 

a  breaking  to  constitute  an  oiFence  under  this  act,  an  actual 
stealing,  and  a  person  within  put  in  fear.  The  4  8c  5  P.  8c  M. 
c.  4.  ousts  all  accessaries  before  the  fact  of  clergy ;  and,  by 
implication  therefore,  all  principals  in  the  second  degree, 
FoSt.  330.  But  the  statute  of  Edward  is  now  rendered  use- 
less, as  the  3  &  4  W.  &  M.  c.  9.  s.  1.  is  more  extensive.  It 
takes  aWay  clergy  from  all  who^^  shall  feloniously  take  away 
any  goods  or  chattels  being  in  jmy  dwelling  house,  the  own- 
er or  any  other  person  being  therein  and  put  in  fear  ;  or  shall 
rob  any  dwelling  house  in  the  day  time,  any  person  being 
therein  ;  or  shall  comfort,  aid,  abet,  assist,  counsel,  hire  or 
command  any  person  or  persons  to  commit  any  of  the  said 
oiFences:''  there  is  no  occasion,  therefore,  under  this  act, 
for  any  breaking  to  be  effected,  in  which  point,  and  its 
application  to  accessaries  and  abettors,  it  chiefly  differs  from 
the  former.  It  seems  on  the  whole,  that  the  value  of  the  proper- 
ty taken  must  exceed  twelve pence^  as  the  act  does  not  create 
a  new  felony,  but  takes  away  clergy  from  an  old  one,  and 
there  is  no  occasion  to  pray  this  benefit  in  cases  of  petit  lar- 
ceny, see  2  East,  P.  C.  633,  4.  It  seems  to  be  the  better 
opinion  that  some  one  within  the  house  must  be  put  in  actual 
.terror,  and  that  not  merely  the  constructive  fear  which  in 
case  of  highway  robbery  is  implied  from  danger,  11  Co.  37. 
b.  2  East,  P.  C.  634,  5.  However,  this  circumstance  of 
putting  in  fear  is  hot  necessary  under  this  act,  where  there 
IS  a  breaking  ;  for  the  clause  ^^  or  shall  rob  any  dwelling  house 
in  the  day  time,  any  person  being  therein,  is  independent 
of  the  other,  and  makes  no  mention  of  alarm  ;  it  includes, 
however,  the  idea  of  breaking  under  the  term  rob^  which  al- 
ways supposes  violence.  It  is  sufficient  if  the  door  of  an  in- 
ner room  be  broken  to  effect  the  theft,  but  the  forcing  a  chest 
or  fixed  counter  will  not  suffice,  1  *Hale,  523,  6,  7,  8.  Fost. 
108. :  it  must  be  such  a  breaking  as  would  amount  to  bur- 
glary, if  it  were  not  nocturnal,  1  Hale,  522.  Under  this  act 
also,  the  value  must  be  above  twelve  pence,  to  deprive  the 
offender  of  his  clergy,  1  Hale,  531. 

The  5  &  6  Edw.  VI.  c.  9.  enacts,  that  "  no  person  who 
shall  be  foimd  guilty  of  and  for  robbing  any  person  or  per- 
''  sons  in  any  booth  or  tent  in  any  fair  or  maricet,  the  owner, 
his  wife,  his  children,  or  servants  or  servant,  then  being 
within  the  same  booth  or  tent,  shall  be  admitted  to  clergy^ 
whether  the  owner  or  dweller  of  such  booths  or  tents,  his 
wife,  children  or  servants  being  in  the  same  at  the  time  of 
such  robberies  and  felonies  committed,  shall  be  sleeping  or 
waking:"  but  it  does  not  seem  that  the  4  &  5  Ph.  &  M.  c.  4. 
[*944]  brings  accessaries  before  the  fact  under  the  same  provision,* 
except  in  case  of  robbery  from  the  person,  which  is  provid- 
ed for  by  other  statutes. 
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The  case  of  nocturnal  breaking  into  dwelling  houses,  will 
be  considered  under  its  appropriate  title  of  Burglary. 

Larceny  is  aggravated  not  only  by  the  character  of  the  of-  Stealing 
fender,  the  nature  of  the  property,  and  the  place  where  it  is  p^^JJ^^ 
cpmmitted,  but  in  the  fact  otits  being  taken  yrom  the  person 
of  the  owner .     Of  this  taking  there  are  two  descriptions— a 
taking  privily,  and  a  taking  by  violence,  which  last  is  denomi- 
nated Robbery. 

I.  Prvotly,  The  offence  of  stealing  privily  from  the  per- 
son was  made  capital  by  8  Eliz.  c.  4.  which  enacts,  ^^  that  no 
person  which  hereafter  shall  happen  to  be  indicted  or  appe^- 
ed  for  felonious  taking  of  any  money,  goods  or  chattels  from 
the  person  of  any  other  privily,  without  his  knowledge  in 
any  place  whatsoever,"  and  thereupon  found  guilty  by  ver- 
dict of  twelve  men,  or  shall  confess  the  same  upon*  his  ar- 
raignment, or  stand  mute,  challenge  peremptorily,  more  than 
20,  or  be  outlawed,  shall  be  admitted  tp  clergy :  the  taking 
against  which  the  statute  was  intended  to  operate,  was  from 
the  person  privily^  and  without  the  knowledge  of  the  owner. 
But  the  discussion  of  these  circumstances  is  rendered  unne- 
cessary by  48  Geo.  III.  c.  129.  which  repeals  the  statute  of 
Elizabeth,  and  enacts  in  its  room  ^^  that  every  person  who 
shall,  at  any  time  or  at  any  place  whatsoever,  feloniously 
steal  any  money,  goods  or  chattels,  from  the^  person  of  any 
other,  whether  privily  or  without  his  knowledge  or  not,  but 
without  sucli  force  or  putting  in  fear  as  is  sufficient  to  consti- 
tute the  crime  of  robbery,  or  who  [shall  be  present,  aiding 
or  abetting  therein,  shall  be  transported  for  seven  years,  or 
imprisoned  for  three  years,  at  the  discretion  of  the  court  in 
which  he  is  convicted."  But  this  act  does  not  in  any  way, 
alter  the  crime  of  robbery  ;  it  merely  lessens  the  punishment 
of  a  description  of  larceny  which  before  was  capital,  2  Leach, 
1046. 

II.  The  other  kind  of  larceny  from  the  person  is  forcible, 
and  is  called  Robbery,  But  as  this  oiFence  derives  its  pecu- 
liar attrocity  from  me  violence  and  terror  with  which  it  is 
attended,  it  has  been  classed  among  personal  ii^uries,  see 
ante  802  to  809. 


INDICTMENT. 


As  to  the  Vermes    As  the  property  in  the  goods  stolen  al-  Indict- 
ways  remains  in  the  true  owner,  unaltered  by  the  tortious  JJ^^,^^ 
caption,  every  asportation^  is  in  law  a  new  trespass.  Hence   r#945'i 
it  tollows  that  the  venue  may  be  laid  in  any  county  into  which 
they  are  conveyed ;    as  the  oiFence  of  taking  and  converting 
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18  there,  in  itself,  complete,  *1  Hale,  507,  8.  Hawk.  b.  1.  c. 
33.  s.  52.  ante  1  vol.  178,  9.  But  this  it  is  said  will  not  be 
the  case,  when  it  is  such  a  taking  of  which  the  common  law 
will  not  take  cognizance ;  as  if  goods  are  taken  on  the  high 
seas,  until  the  offence  is  made  indictable  here  by  some  parti* 
cular  statute.  Hawk.  b.  1.  c.  33.  s.  52.  ante  1  vol.  178.  And, 
as  it  was  holden  that  a  felon  could  not  be  indicted  in  England 
who  had  stolen  goods  in  Scotland,  though  taken  with  them 
in  the  latter,  fante  1  vol.  178.)  the  13  Geo.  III.  c.  31.  s.  4. 
enacts,  ^  that  if  any  person  having  stolen  or  otherwise  felo- 
neously  taken  money,  catde,  goods  or  other  effects,  in  either 
part  of  the  united  kingdom,  shall  afterwards  have  them  in  his 
possession  in  another  part,  he  may  be  indicted  in  the  latter, 
as  if  he  Jiad  committed  the  original  felony  there.''  As  this 
was  previous  to  the  union  widi  Ireland,  it  did  not  extend  to 
that  country ;  but  afterwards  the  44  Geo.  III.  c.  92.  s.  7.  ef- 
fected a  similar  regulation,  which  embraced  it  also  as  a  part 
of  the  united  kingdom.  In  the  case  of  plundering  wrecks,  if 
the  offence  be  committed  in  Wales,  the  trial  must  take  place 
in  the  county  of  England  next  adjoinins;  the  borders,  26  Geo. 
II.  c.  19.  s.  8. :  in  the  construction  of  mis  act,  where  the  of- 
fence was  committed  in  Anglesea,  Salop  and  not  Chests  is 
taken  to  be  the  nearest  English  county,  as  the  king's  writ 
does  not  run  into  the  latter  county,  which  was  anciently  re- 
«rded  as  a  part  of  Wales,  1  Leach,  108.  ante  1  vol.  182. 
The  same  statute,  in  order  in  every  case  to  secure  an  impar- 
tial trial,  even  where  the  theft  is  committed  in  a  county  of 
England,  permits  though  it  does  not  compel  the  prosecutor  to 
prefer  his  charge  in  the  county  next  adjoining ;  as  to  the  ve- 
nue in  general,  see  ante  1  vol.  178.  &c. 

In  general,  when  clergy  is  taken  away  from  larceny,  in 
consequence  of  some  peculiar  circumstances,  all  those  cir- 
cumstances must  be  proved  to  have  taken  place  within  the 
county  where  the  venue  is  laid  ;  or  sentence  of  death  cannot 
be  pven ;  on  the  same  principle,  that  if  a  person  be  tried  in 
one  county  where  part  of  goods  taken  in  another,  are  found 
in  his  custody,  he  can  only  be  convicted  to  the  amount  of  die 
properUr  in  his  possession,  1  Hale,  536.  Buttothisrulethe25 
Hen.  vIII.  c.  3.  revived  and  confirmed  by  5  and  6  Ewd.  VI. 
c.  10.  furnishes  an  exception  ;  by  that  statute  it  is  enacted, 
*^  that  if  any  person  be  indicted  of  felony  for  stealing  any 
goods  or  chattels  in  any  county  within  the  reahn  of  England, 
and  thereupon  arraigned  and  found  guilty,  or  stand  mute  of 
malice,  or  challenge  peremptorily  above  the  number  of  twenty 

f)ersons,  or  will  not  upon  his  ssdd  arraignment  answer  direct- 
^ J  y*  to  the  same  felony,  that  then  the  same  person  so  arraign- 
ed and  found  guilty,  or  who  stand  mute  of  malice,  or  chal- 
lenge peremptorily  above  die  number  of  twenty  persons,  or 
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will  not  directly  answer  to  the  law,  shall  lose  and  be  put 
from  the  benefit  of  clergv,  in  like  manner  and  form  as  tnejr 
should  have  been  if  they  had  been  indicted  and  arraigned  and 
found  guilty  in  the  same  county  where  the  same  robbery  or 
burgla^  was  done  or  committed ;  if  it  shaU  appear  to  the 
justices  before  whom  any  such  felons  or  robbers  be  arraign* 
ed  by  evidence  given  before  them  or  by  examination  that  the 
same  felonies  whereupon  they  be  so  arraigned,  had  been  suck 
robberies  or  burglauries  in  the  same  shire  where  such  robberies 
or  burglaries  were  committed  or  done,  bv  reason  whereof 
they  should  have  lost  the  benefit  of  their  clergy  by  force  of 
the  said  statute,  in  case  they  had  been  found  guilty  thereof 
in  the  same  shire  where  aucn  robberies  or  burglaries  were  so 
committed  or  done."  This  act  did  not  extend  to  oudaws,  or 
oflFences  committed  beyond  the  realm  of  England,  Hawk.  b. 
8.  c.  33.  s.  81.  But  by  3  W.  and  M.  c.  9.  s.  3.  ^  if  any  per- 
son indicted  of  felony  for  stealing  of  any  goods  or  chattels  in 
any  county  of  England,  Wales,  or  town  of  Berwick  upon 
Tweed,  and  thereof  be  convicted  or  attainted,  8cc.  he  shall  be 
excluded  from  the  benefit  of  clergy,  if  it  appear  upon  evidence 
or  examination  before  the  justices  that  the  goods  or  chattels 
were  taken  by  robbery  or  burglairy,  or  in  any  other  manner  in 
any  county,  whereof  if  such  person  had  been  convicted  by  a 
jury  of  the  said  other  county,  he  or  they  are  excluded  by  vir- 
tue of  this  or  any  other  act,  from  having  the  benefit  ot  cler- 
gy." Under  these  acts,  there  can  be  no  doubt  that  the  offender 
must  be  taken  with  the  goods  in  the  county  where  he  is  tried, 
as  otherwise  he  can  have  no  occasion  to  claim,  and  therefore, 
receive  no  injury  from  the  denial  of  clergy.  Neither  of  them 
extend  to  accessaries,  nor  to  any  felonies  subsequently  cre- 
ated, or  from  which  clergy  has  been  since  taken  away.  These 
words,  ^*  if  it  shall  appear  in  evidence  before  the  justices," 
are  to  be  intended  where  the  party  pleads  the  general  issue 
and  is  found  guilty  by  verdict;  and  these  ^  if  it  shall  appear 
on  examination,  8ic."  apply  where  he  stands  mute,  challenges 
more  than  twenur  without  shewing  cause,  is  outlawed,  refuses 
to  answer  directly,  or  confesses.  Hawk.  b.  2.  c.  33.  s.  82.  ace. 
1  Hale,  518.  cont. :  and  it  is  agreed  that  there  is  no  occasion 
to  state,  at  all,  in  the  proceedings,  that  it  appears  by  evidence 
or  examination  that  tne  felony  was  committed  in  a  different 
county,  and  was  a  crime  excluded  from  clergy,  1  Hale,  518. 
Hawk.  b.  2.  c.  33.  s.  82.  It  is  also  certain  that  if  the  felony 
be  such  as  the  offender  at  common  law  does  not  require  the 
benefit  of  clergy,  this  act  will  not  alter  the  judgment  to  be 
passed*"  against  him,  1  Hale,  536.  Hawk.  b.  2.  c.  33.  s.  83.  [*947] 
It  seems  also  that  if  a  robbery  be  committed  in  one  coimty, 
and  die  defendant  be  taken  with  the  g(oods  in  another,  but 
there  be  up  other  evidence  of  his  having  committed  the  rob- 
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bery  than  this  fact,  he  will  be  admitted  to  his  clergy,  2  East 
P.  C.  776. 

The  name  and  addition  of  the  defendant  are  to  be  stated  as 
in  other  indictments,  see  1  vol.  202  to  211. 

Description  of  the  property  stolen.  The  iind  of  proper^r 
stolen  must  be  accurately  stated  in  the  proceedings  ;  and  it 
will  not  suffice  to  term  it  goods  and  chattels  without  a  more 
particular  description.  So  if  a  defendant  be  indicted  for 
stealing  sheep,  and  it  appear  to  be  a  lamb,  it  is  said  he  must 
be  acquitted.  4.  Bla.  Com»240.  n.  13.  Christ,  ed.  2  Hale,  ia2, 
3.  ante  1  vol.  235,6.  But  an  indictment  for  stealing  bank 
notes  is  good,  if  it  merely  describe  them  as  much  as  such 
without  setting  them  forth  ;  or  they  may  be  described  ^^  pro- 
missoiy  notes,  called  bank  notes,'^  or  ^'  promissory  notes 
called  bank  post  bills,"  according  to  the  fact.  So  a  promis- 
sory note  may  be  generally  described  as  ^'  a  promissory  note 
for  the  payment  of  five  guineas,^'  and  if  its  purport  be  set 
forth,  it  will  be  bad,  unless  it  follows  the  description  of  the 
statute,  making  i^  iclony  to  steal  it,  1  Leacb,  253,  513.  2 
Leach,  1103.  and  in  notis.  Care  should  be  taken  on  the  re- 
cord, ^at  the  property  charged  as  stolen  was  the  subject  of 
larceny.  Thus,  if  it  consists  in  animals,  in  themselves  fer4e 
naturasy  it  should  expressly  state  them  to  be  reclaimed,  tamed, 
or  dead,  in  which  state  they  become  the  subjects  of  indivi- 
dual property.  It  has  also  been  resolved,  that  where  the  pro- 
perty is  of  a  nature  to  warrant  that  description,  it  should,  in 
addition  to  the  statement  of  this  kind,  be  termed  '^  the  goods 
and  chattels"  of  the  owner,  and  without  these  or  equivalent 
words,  the  indictment  will  be  defective.  Cro.  Eliz.  490.  On 
the  same  principle,  it  should  be  averred  to  be  '^  of  the  mo- 
nies," ^  of  the  cattle,"  &a.  when  those  terms  wply*  Cer- 
tain it  is,  that  if  these  words  be  imnecessary,  tney  may  be 
rejected  as  surplusage,  and  therefore,  it  is  bodi  safe  and  pru- 
dent to  insert  tnem.  1  Leach,  468.  The  number  of  the  things 
stolen  should  also  appear,  because,  not  only  is  this  part  of  the 
legal  description,  but  the  prosecutor  cannot,  in  strictness, 
claim  restitution  of  any  other  goods  than  those  stated  on  the 
record.  2  Hale^  182.  ante  1  vol.  235.  And  where  the  things 
stolen  are  of  defferent  kinds,  the  quantity  of  each  kind  must 
be  stated  distinctly ;  and,  if  the  indictment  allege  that  the 
defendant  took  twenty  sheep,  ewes,  and  lambs,  it  will  be  bad, 
though  twenty  sheep  generally  might,  it  is  said,  have  been 
good,  widiout  making  any  interior  distinction.  2.  JHale,  183. 
But,  in  general,  it  is  not  necessary  to  prove  in  evidence,  the 
r#943]  precise  number,*  if  laid  under  a  scilicet ;  though  it  has  been 
nolden  necessary  in  an  indictment  for  embezzlement,  to  state 
the  exact  sum  converted  to  the  use  of  the  offender.  2  Hale,  but 
see  ante  1  vol.  227.    The  vaiue  of  the  property  must  also  be 
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expressed,  in  order  that  it  may  appear  on  the  face  of  the  re- 
cord, whether  the  offence  is  grand  or  petit  larceny,  and  where 
the  property  is  of  different  kinds,  the  value  of  each  should 
be  inserted,  2  Hale,  182,  3. 

Description  of  the  onmer.  Wherever  the  owner  of  goods 
is  known,  the  property  must  be  expressly  laid  in  him,  1  Hale, 
512.  2  Leach.  578.  3  Camp.  265.  in  notis.  ante  1  vol.  212, 
3,4.  A  special  property  in  them  is  sufficient  for  this  pur-^ 
pose,  and,  therefore,  a  carrier,  lessee  for  year3,  or  a  party  to 
-whom  goods  are  pawned  or  bailed,  may  be  described  as 
owners,  or  they  may  be  laid  as  the  property  of  the  person  who 
is  beneficially  interested  in  them,  1  Hale,  512.  So  goods 
stolen  from  a  laundress,  who  has  them  in  charge  to  wash  / 
them,  may  be  safely  described  as  hers,  because  she  is  an- 
swerable for  them  to  her  employers,  1  Leach,  357.  in  notis. 
Goods  purloined  from  an  inn,  may  be  well  laid  as  belonging 
to  the  inn  keeper,  or  the  guest  who  has  put  them  under  his 
protection,  id  ibid.  Where  a  man  has  cattle  to  agist,  which 
are  taken  from  his  custody,  the  property  may  be  laid  in  him^ 
because  he  may  maintain  trespass,  id.  ibid.  2  Rol.  Abr.  551. 
If  a  coach  be  standing  in  the  yard  of  a  coach  maker  to  be  re- 
paired, and  a  plate  glass  and  hammer  cloth  be  stolen  from  it, 
the  property  may  be  well  laid  in  the  owner  pf  the  premises, 

1  Leach,  356.  And  where  a  parcel  is  stolen  from  a  stage 
coach,  the  property  may  be  well  laid  in  the  driver,  though  he 
be  no  proprietor  either  of  the  goods  or  the  coach  ;  because, 
though  as  against  his  employers  he  has  only  a  bare  charge, 
as  against  all  the  rest  of  the  world  he  has  the  legal  possession, 

2  Leach,  862.  But  if  the  party  alleged  to  be  owner,  has 
neither  i^  property  nor  the  legal  possession,  as  where  goods 
are  stolen  from  a  Jeme  covert,  or  a  servant  holding  them  for 
his  master,  the  defendant  must  be  acquitted ;  when  another 
indictment,  rectifying  the  mistake  may  immediately  be  pre- 
ferred against  him,  1  Hale,  513.  as  to  these  points  see  ante 
1  vol.  212  to  217.  2  Saxmd.  47.  a.  n.  1.  Clodies  and  neces- 
saries provided  for  children,  may  be  well  described  as  be- 
longing either  to  them  or  to  the  father.  1  Leach,  464.  in  no- 
tis :  but  if  the  clothes  be  furnished  by  a  father  to  a  son 
who  is  bound  apprentice  to  him,  in  pursuance  of  indentures 
in  which  he  covenants  to  clothe  nim,  in  return  for  his 
service,  the  properr^r  must  be  laid  in  the  son,  or  the  indict- 
ment will  be  defective,  1  Leach,  463.  A  corpse  is  the  proper- 
ty of  no  one,  and,  therefore  it  is  no  felony  to  steal  it,  though 
it  is  a  high  misdemeanor  against  morality  and  decorum  and 

as*  such  has  been  already  considered.    2  T.  R.  733.  ante  2    [*949] 
vol.  35.    But  it  is  larceny  to  steal  a  shroud  or  coffin,  and 
they  may  be  well  laid  to  belong  to  the  personal  representa- 
tives of  the  deceased,  though  not  to  the  deceased  himself, 
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who  can  no  longer  possess  any  thing,  1  Hale,  515.  12  Co. 
112.  2  Hale,  181.  ante  1  vol.  214.  If  the  personal  repre- 
sentatives of  the  deceased  cannot  be  found,  or  from  the  lapse 
of  time  it  cannot  be  discovered,  whose  body  was  inclosed  in 
the  coffin,  it  may  be  laid  as  ^e  property  of  som^  one  un- 
known, but  cannot  be  said  to  belong  to  the  churchwardens, 
2  East,  P.  C.  652.  If  goods  be  stolen  from  a  person  who 
has  them  as  executor,  they  may  either  be  described  as  the 
goods  of  the  testator,  in  the  custody  of  his  personal  represen- 
tative as  such,  or  as  the  property  of  the  latter,  without  ad- 
verting to  the  capacity  in  which  he  held  them,  1  Hale,  181. 
2  Saund.  47.  a.  n.  1.  as  to  trover.  If  the  goods  of  an  intes^ 
tate  be  stolen  before  administration  is  granted,  the  proper^ 
sho\ild  be  laid  in  the  ordinary ;  if  an  executor  be  appointed  in 
a  will,  they  shall  be  laid  to  be  his,  though  before  probate ;  for 
in  both  these  cases,  without  determining  any  question  of  pro- 
perty, the  parties  have  the  legal  possession ;  their  title,  there- 
fore, need  not  appear,  but  tiiey  may  be  described  generally 
as  owners,  1  Hale,  514.  If  a  man  steal  lead  or  other  effects 
from  a  church,  there  is  no  occasion  to  lay  the  property  in  aw 
one,  but  it  may  be  laid  in  the  rector  or  vicar,  2  East,  P.  C. 
651.  ante  1  vol.  214.  And  if  the  theft  be  effected  in  time  of 
vacancy,  the  offender  may  be  indicted  for  stealing  the  goods 
of  the  chapel,  in  the  custody  of  those  who  have  the  care  of 
them ;  or  if  the  place  be  a  parish  church,  the  property  may 
be  laid  in  the  parishioners  at  large,  1  Hsde,  512,  3  Campb. 
264,5.     Hawk.  b.  1.  c.  33.  s.  45.  ante  1  vol.  214. 

Where  the  proprietor  cannot  be  ascertained,  an  indictment 
laying  the  goods  to  be  the  proper^  of  a  certaun  person  un- 
known, will  be  valid,  Keilw.  25.  2  llale,  181.  and  ante  1  vol. 
212.  In  this  case,  they  will  be  forfeited  to  the  crown  on  the 
conviction  of  the  offender.  But  if  the  owner  is  known,  such 
an  allegation  will  be  improper,  and  on  the  discovery  of  his 
name  on  the  trial,  the  prisoner  must  be  acquitted.  2  Campb. 
264, 5.  ante  1  vol.  212.  So  in  indictments  for  stealing  in  dwell- 
ing house,  or  from  lodginffs,  the  name  of  the  owner  of  the 
premises,  if  known,  should  be  truly  inserted.  1  Leach,  89. 
21.  78.  9.  237.  252.  336.  338.  545*  2  Leach,  774.  2  Hale, 
244.  ante  1  vol.  213. 

In  stating  the  name  of  the  owner,  it  is  not  necessary  to 
give  any  addition,  as  the  statute  of  ad<Utions  extends  only  to 
tiie  detendant  2  Leach,  861.  2  Hale,  182.  tiiough  it  may 
be  sometimes  proper  for  the  purposes  of  distinction.  And 
P950]  it  will  suffice,  if  the  name  is*  used  by  which  the  partf  is  com- 
monly known.  Thus  where  the  goods  stolen  were  laid  to  be 
the  property  of  Victory,  Baroness  Turkein,  by  which  tide  she 
was  always  addressed,  though  her  real  name  was  Salioa  Vio- 
torie,  the  indictment  was  held  valid,  2  Leach,  861.     As  to 
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the  description  of  the  prosecutor  in  general,  see  1  vol.  215, 

6,  r. 

The  taking  and  asportation  must  both  be  expressly  shown. 
For  this  purpose  the  term  c^pit  was  essential  when  the  pro- 
ceedings were  in  Latin,  and  the  word  took  is  as  necessary 
now,  1  Hale,  504,  8.  2  Hale,  184.  If,  therefore,  it  be  mere- 
ly abduxit  or  led  awat/^  no  larceny  will  be  charged ;  for  the 
defendant,  for  any  thing  which  appears  on  the  record,  might 
lawfully  have  obtained  possession,  2  Hale,  184.  Words  of 
asportation  are  equally  requisite.  In  case  of  goods  or  chattels, 
the  old  terms  were  ceptt  et  asportavitj  of  cattle,  cepit  et  effu^ 
gavity  of  a  horse,  cepit  et  abduxit^  1  Hale,  504.  The  word^ 
feloniously  and  stole  are  also  necessary  in  order  to  fix  the 
party  with  a  criminal  intention,  id.  ibid.  Without  these  a 
trespass  only  would  be  charged,  and  the  defendant  must  be 
acquitted. 

The  indictment  usually  concludes  to  the  damage  of  the 
owner,  and  against  the  peace  of  his  majesty.  In  these  and 
other  respects  not  particularly  noticed,  it  resembles  indict- 
ments for  other  felonies.  See  vol,  c.  5.  Where  the  proceed- 
ings vary  under  circumstances  of  aggravation,  or  where  a 
statute  takes  away  clergy,  the  particulars  will  be  found  notic- 
ed in  the  notes  to  the  precedents,  to  which  they  immediately 
apply.  There  is  no  distinction  between  an  indictment  for 
grand  or  petit  larceny,  except  the  value  of  the  property,  ST 
Stra.  1134. 

THo/,  i^c.  On  the  trial,  the  defendant  may  be  acquitted  of  Trid,  &e. 
all  aggravations,  as  stealing  in  a  dwelling  house,  robbery, 
&c.  and  found  guilty  of  a  single  felony  ;  aiid  on  an  indict- 
ment for  grand,  may  be  convicted  of  petit  larceny.  Com. 
Rep.  478.  R.  T.  H.  115.  Cas.  K.  B.  165.  But  on  an  indict- 
ment for  robbery  from  the  person,  if  the  jury  find  a  special 
verdict,  stating  facts  which  amount  to  larceny,  but  merely 
put  it  to  the  court  to  say  whether  the  prisoner  is  guilty  of 
the  felony  and  robbery  charged  upon  him,  and  the  judges  are 
of  opinion  that  he  is  not,  uiey  cannot  pass  sentence  as  for 
the  simple  stealing ;  though  prisoners  n^^y  however,  be  de- 
tained to  be  more  correctly  indicted.  R.  T.  H.  113.  And  if 
the  evidence  does  not  prove  a  felony,  no  judgment  can  be 
given  as  for  a  trespass ;  for,  though  sometimes  mentioned  in 
the  old  books,  it  is  no  offence  of  which  the  law  now  will  take 
cognizance. 

The  punishment  of  larceny,  in  its  various  degrees,  has  The  pan- 
been  necessarily  considered  in  the  examination  of  the  crime.  jd"nent  of 
The  restitution^  of  stolen  goods  will  be  found  considered,  1    p#95^"i 
vol.    817  to  821.     Parties  convicted  of  petit  larceny,  were   L         J 
formerly  disqualified  from   giving  evidence,  Willes,  665.  2 

Crim.  Law.  vol.  hi.  3  b 
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Wilb.  18.    But  by  31  Geo.  IIL  c.  35.  they  are  made  compe* 
tent  witnesses. 


ACCESSARIES  AND  RECEIVERS  OF  STOLEN 

GOODS. 

The  0^  In  grand  larceny  there  are  accessaries  before  and  after  the 
fence.  f^^  ^  ^^  other  felonies.  Thus,  a  man  may  be  accessary  be- 
fore the  fact  in  stealing  his  own  goods  if  he  procure  another 
to  do  so  with  a  felonious  design.  Cro.  Eliz.  537.  and  acces- 
sary after  if  he  receives  the  felon  and  assists  him  to  escape. 
Fost.  123.  In  this  offence  at  common  law,  those  present  aid- 
ing and  abetting,  are  principals  in  the  second  degree ;  though 
it  IS  otherwise  imder  some  of  the  statutes  which  take  away 
clergy,  and  which  are  npt  construed  to  extend  to  accessaries 
or  abettors,  xmless  they  expressly  name  them.  In  petit  lar- 
ceny there  can  be  no  accessaries  ^  those  who  procure,  aid  or 
advise,  are  principals ;  and  those  who  merely  assist  the  fe- 
lon's escape,  are  not,  at  common  law,  regarded  as  criminal, 
1  Hale,  530,  616.  nor  at  common  law,  did  knowingly  re- 
ceiving stolen  goods  make  a  man  accessaiy,  unless  he  har- 
boured or  assisted  the  original  ofiender.  This  ofience  was 
only  a  misdemeanour,  and  could  not  be  punished  with  any 
severity  adequate  to  its  mischievous  effects.  It  has,  there- 
fore, been  made  the  subject  of  several  legislative  provisions 
which  we  will  briefly  consider. 

The  4  and  5  W.  and  M.  c.  9.  a.  4.  enacts  that  if  any  per- 
son shall  buy  or  receive  any  goods  or  chattels  that  shall  be 
feloniously  taken  or  stolen  from  any  other  person  knowing 
the  same  to  be  stolen,  he  shall  be  taken  and  deemed  an  ac- 
cessary to  such  felony  after  the  fact,  and  shall  incur  the  pe- 
nalties which  attach  to  offenders  in  that  degree.  After  tois 
act,  no  indictment  as  for  a  misdemeanour  at  common  law, 
could  be  supported.  1  Ld.  Raym.  711,  2.  This  act,  it  will 
be  observed,  merely  makes  the  receivers  of  goods  accessa- 
ries as  the  receivers  of  felons  were  before  ;  it  creates  no  new 
offence ;  and  therefore,  the  persons  against  whom  it  was  di- 
rected merely  became  accessaries  as  at  common  law  and 
could  not  be  punished  in  case  of  the  principal's  escape ;  but 
the  1  Ann.  st.  2.  c.  9.  s.  2.  reciting  this  inconvenience  pro- 
vides, ^  that  it  shall  be  lawful  to  prosecute  and  punish  eveiy 
such  person  buying  or  receiving  any  stolen  goods  knowing 
[^952]  the  same  to  be  stolen  as  for  a  misdemeanour*  to  be  punished  by 
fine  and;  imprisonment,  although  the  principal  felon  be  not 
before  convicted  of  the  said  felony,  which  shall  exempt  the 
oftnder  from  being  punished  as  accessaiy,  if  the  principal 
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shall  be  afterwards  convicted.  The  statute  5.  Ann,  c.  33.  s. 
5.  soon  afterwards  enacted  ^^  that  if  any  person  shall  receive 
or  buy  any  goods  or  chattels  that  shall  be  feloniously  taken 
or  stolen  from  any  other  person,  knowing  the  same  to  be 
stolen,  or  shall  receive,  harbour  or  conceal,  any  burglars,  fe« 
Ions  or  thieves,  knowing  them  to  be  so,  shall  be  taken  and 
received  as  accessary  to  the  saidfehny  or  felonies,  and  being 
of  either  of  the  said  offences  lewdly  convicted,  by  the  testi* 
mony  of  one  or  more  credible  witnesses,  shall  suffer  and  in- 
cur die  pains  of  death  as  a  felon  convict?^  This  cause,  like 
the  4  and  5  W.  and  M.  can  only  be  of  use  when  the  orig^al 
felon  is  convicted ;  but  the  section  provides  ^*  that  if  any 
such  principal  felon  cannot  be  taken  so  as  to  be  prosecuted 
and  convicted  for  any  such  offence,  yet  nevertheless  it  shall 
andinay  be  lawful  to  prosecute  and  punish  any  such  person 
buying  or  receiving  any  goods  stolen  by  any  such  principal 
felon,  knowing  the  same  to  be  stolen,  as  for  a  misdemeanour^ 
to  be  punished  with  fine  and  imprisonment,  or  such  other  cor* 
poral  punishment  as  the  court  shall  think  fit  to  inflict,  al- 
diough  the  principal  felon  be  not  before  convict  of  the  said 
felony,  which  shall  exempt  the  offender  from  being  punished 
as  accessary,  if  such  principal  felon  shall  be  afterwards  taken 
and  convicted."  And  by  4  Geo.  I.  c.  11.  persons  convicted 
of  receiving  or  buying  stolen  goods,  knowing  them  to  be 
stolen,  may  be  transported  for  fourteen  years.  But  offenders 
of  this  class,  notwithstanding-  the  act,  may  pray  the  benefit 
of  clergy,  and  thus  receive  sentence  only  for  the  penalties 
consequent  on  its  allowance.  2  East,  P.  C.  744.  And  this 
act  can  only  mean  persons  legally  convicted  as  accessaries  un* 
der  3  and4  W.  and  M.  c.  9.  and  5  Ann,  c.  31.  so  that  to 
warrant  any  judgment  under  it  the  principal  must  be  first 
convicted ;  and  the  offence  must  be  such  as  at  common  law, 
admits  of  accessaries  after ;  and  therefore,  if  the  principal  be 
convicted  of  petit  larceny  only,  the  verdict  finding  the  acces- 
sary guilty  under  this  act  is  of  no  effect,  and  no  judgment  can 
be  g^ven  against  him.  Post.  73.  Neither  does  the  punishment 
mentioned  in  it  extend  to  cases  where  the  principal  felon  is 
not  convicted  and  the  receiver  is  found  guilty  ot  a  misde* 
meanour  under  1  Ann.  Sess.  2.  c.  9.  when  nne,  imprison* 
ment,  and  corporal  punishment,  are  prescribed.  In  the  con« 
struction  of  these  statutes  it  has  been  resolved  that  where 
the  principal  has  been  convicted,  the  misdemeanour  is  merged 
in  the  felony,  add  the  prosecutor  cannot  indict  for  the  former 
at  ^s  option,  2  East,  P.  C.  746.  and  even  when  the  principal 
is  not  found  guilty  but  in  custody  and  amenable  to  justice,  tiiis 
course*  was  formerly  illegal.  Post.  373, 4.  ace.  2  Ld.  Raym.  [*953] 
1370.  But  the  accessary  might  be  tried  for  the  misdemeanour 
though  the  principsd  might  have  been  brought  to  justice.  1 
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Leach,  103.  And  now  the  22  Geo.  III.  c.  58.  enacts,  ^*  that 
in  all  cases  whatsoever,  where  any  goods  or  chattels  (except 
lead,  iron,  copper,  brass,  bell-metal  and  solder)  shall  have 
been  feloniously  taken  or  stolen,  whether  the  offence  of  the 
principal  shall  amount  to  grand  larceny,  or  some  greater  of- 
fence, or  to  petit  larceny  only ;  (except  where  the  person  or 
persons  actually  committing  the  felony  shall  have  been  al- 
ready convicted  of  grand  larceny  or  of  some  greater  offence) 
every  person  who  shall  buy  or  receive  any  such  goods  or 
chapels,  knowing  the  same  to  have  been  so  taken  or  stolen, 
shall  be  deemed  guilty  of  and  may  be  prosecuted y^r  a  misde^ 
meanour  and  shall  be  punished  by  fine,  imprisonment,  or 
whipping,  as  the  court  of  quarter  session,  who  are  hereby 
empowered  to  try  such  offender,  or  as  any  other  court  before 
whom  he  shall  be  tried,  shall  think  fit,  although  the  princip^ 
felon  be  not  before  convicted  of  the  said  felony  and  whether 
he  is  amenable  to  justice  or  not.  And  in  cases  where  the  fe- 
lony actually  committed  shall  amount  to  grand  larceny  or 
some  greater  offence,  and'where  the  person  or  persons  actual- 
ly committing  such  felony  shall  not  be  before  convicted,  su<;h 
offender  shall  be  exempted  from  being  punished  as  accessary 
if  such  principal  felon  shall  be  afterwards  convicted."  The 
metals  excepted  in  this  act  are  specially  provided  for  by  29 
Geo.  II.  c.  30.  which  enacts  that  ^^  every  person  who  shall 
buy  or  receive,  any  lead,  iron,  copper,  brass,  bell-metal,  or 
solder,  knowing  the  same  to  be  unlawfully  come  by,  or  diall 
privately  buy  or  receive  any  stolen  lead,  &c.  by  suffering  any 
door,  wmdow  or  shutter  to  be  left  open  or  unfastened  from 
sun-setung  to  sun-rising  for  that  purpose,  or  shall  buy  or  re- 
ceive the  same  or  any  of  them  at  any  time  in  any  clandestine 
manner  from  any  person  or  persons  whatsoever  shall,  being 
thereof  convicted  by  due  course  of  law,  although  the  princi- 
pal felon  has  not  been  convicted  of  stealing  the  same,  be 
transported  for  fourteen  years  according  to  the  laws  in  force 
for  the  transportation  of  felons." 

In  the  construction  of  the  former  statutes  of  William  and 
Ann,  it  has  been  holden  that  money  is  not  included  in  the 
terms  "  goods  and  chattels,"  and,  therefore,  the  receivers  of 
coin  are  not  within  their  meaning.  1  Leach,  241.  It  has  also 
been  holden  that  to  receive  bank  notes  is  not  an  offence 
against  which  they  can  operate ;  though  sctne  of  the  judges 
strongly  dissented  from  this  opinion,  thinking  that  as  the  2 
Geo.  II.  c.  25.  made  it  a  felony  to  steal  bank  notes,  like  other 
effects  of  the  same  value,  the  receivers  of  them  were  placed  in 
[*954]  the  same  condition  with  the  receivers  of  goods  and  chattels,* 
1  Leacbf  468.  and  472  in  notis.  This  decision  seems  also 
to  be  shaken  by  saveral  cases  in  which  bank  notes  have  been 
holden  to  be  within  12  Ann,  c.  7.  which  makes  the  stealing  of 


LARCEKT.      PRELIMINARY   NOTES.  383 

any  money,  goods  or  chattels,  wares  or  merchandizes,  in  a 
dwelling-house,  a  capital  offence.  2  Leach,  693,  564,  572,640. 
The  le^slature  have  also  on  various  occasions  thought  fit 
to  pass  laws  against  those  who  receive  particular  kinds  of 
property.  Thus,  we  have  seen  by  29  Geo.  II.  c.  30.  certain 
metals  are  protected.  The  21  Geo.  III.  c.  69.  subjects  per* 
sons  buying  or  receiving  "  any  pewter  pot  or  other  vessel,  or 
any  pewter  in  any  form  or  shape  whatever,  knowing  the  same 
to  be  stolen  or  unlawfully  come  by ;"  or  effecting  the  same 

Jmrpdse  ^^  by  suffering  any  door,  window  or  shutter,  to  be 
eft  open  or  unfastened  from  sun-setting  to  sun-rising  for  that 
purpose,"  though  the  principal  felon  be  not  convicted,  to  be 
transported  as  other  Jehns  tor  seven  years,  or  to  be  kept  in 
prison  to  hard  labour  from  one  year  to  three,  and,  if  the  court 
think  fit,  publicly  whipped  not  exceeding  three  times  during 
that  period.  The  "  buying  or  receiving  any  part  of  the  cargo 
or  loading,  or  any  goods,  stores  or  thing,  ol  or  belonging  to 
any  ship  or  vessel  in  the  river  Thames,  knowing  the  same  to 
be  stolen  or  unlawfully  come  by,"  is,  by  2  Geo.  III.  c.  28. 
punished  with  fourteen  years  transportation,  though  the  prin- 
cipal offender  has  not  been  convicted.  Under  the  first  of 
these  acts  it  is  usual  to  indict  for  a  misdemeanour  only ;  the 
offence  under  the  second  has  been  holden  to  amount  to  felony. 
2  T.  R.77.  But  the  legislature  seem  to  have  considered  it  as  a 
misdemeanour  only  b^  the  39  and  4  Geo.  III.  c.  87.  s.  22. 
which  recites  that  "  Whereas  by  2  Geo.  III.  c.  28.  persons 
euilty  of  certain  offences  are  punishable  by  transportation  for 
fourteen  years,  but  the  said  offences  not  being  by  the  said  act 
declared  to  be  felony,  the  trial  thereof  may  in  all  cases  be  put 
off  by  means  of  a  traverse  to  the  next  sessions  after  the  find- 
ing of  the  bill  of  indictment  for  the  same  and  the  offender, 
be  in  the  mean  time  bailed,  whereby  justice  has  been  in 
many  instances  eluded,"  and  then  for  remedy  of  this  evil  en- 
acts ^  that  whenever  any  indictment  shall  be  found  against 
any  person  for  any  of  tKe  said  offences,  the  person  so  indict- 
ed snail  plead  to  the  said  indictment  without  having  time  to 
traverse  the  same,  as  is  usual  in  cases  of  misdemeanours." 
The  10  Geo.  III.  c.  48.  enacts  that  ^^  every  person  who  shall 
buy  or  receive  any  stolen  jewel,  or  any  stolen  gold  or  silvy 
plate,  watch  or  watches,  Knowing  the  same  to  have  been 
stolen,  shall,  in  all  cases  where  such  jewel  or  gold  or 
«ilver  plate  shall  have  been  feloniously  stolen,  accompanied 
with  a  burglary  actually  committed  in  die  stealing  the  same, 
or  shall  have  been  feloniously  taken  by  a  robbery  on  the 
highway  be  triable  as  well  before  conviction  of  the  principal 
felon*  in  such  felony  or  burglary  and  robbery,  whether  he  [#955] 
3haU  be  in  or  out  of  custody^  as  adfter  his  conviction."  **  And 
if  any  person  so  buying  or  receiving  such  jewel  or  gold  or 
silver  plate,  shall  be  convicted  thereof,  he  shall  be  adjudged 
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fpnlty  of  felony  and  transported  for  fourteen  vears."  A 
seal  of  cornelian  set  in  gold,  is  a  jewel  within  tne  meaning 
of  this  statute  ;  but  as  watches  are  not  mentioned  in  the 
clause  which  creates  the  felony  and  directs  the  punishment, 
it  seems  doubtful  whether  they  come  within  it  so  as  to  re* 
ceive  any  peculiar  protection.  1  East,  P.  C.  754.  Receivers 
are  included  in  several  of  the  statutes  respecting  particular 
kinds  of  property ;  but  as  the  effect  of  those  acts  has  been  al* 
ready  stated,  it  need  not  be  repeated  here. 

Tne  case  of  persons  having  naval  or  military  stores  in 
possession,  has  been  the  object  of  particular  attention  on  the 
part  of  the  legislature.  Thus  the  9  &  10  W.  III.  c.  41. 
which  we  have  seen  prohibits  the  making  of  stores,  (a) 
in  the  second  section  directs,  ^^  that  such  person  in  whose 
custody,  possession,  or  keeping,  such  goods  or  stores  marked 
as  therein  mentioned,  {a)  shall  be  found,  not  being  employed 
as  therein  mentioned,  \a)  and  such  person  who  shidl  conceal 
such  goods  or  stores  marked  as  aforesaid,  being  indicted  and 
convicted  of  such  concealment,  or  of  the  having  such  goods 
found  in  his  custody,  possession,  or  keeping,  shall  forfeit 
such  goods,  and  the  sum  of  200/.  together  with  the  costs  of 
prosecution,  one  moiety  to  his  majesty  and  the  other  moiety 
to  the  informer,  to  be  recovered  as  aforesaid,  and  shall  also 
suffer  imi)risonment  until  payment  and  performance  of  the 
said  forfeiture,  unless  such  person  shall,  upon  his  trial,  pro- 
duce a  certificate  under  the  hand  of  three  or  more  of  his  ma- 
jesty's principal  officers  or  commissioners  of  the  navv,  ord- 
nance, or  victuallers,  expressing  the  numbers,  quantities,  ot 
weights  of  such  goods  as  he  shall  then  be  indicted  for,  and 
the  occasion  and  reason  of  such  goods  coming  to  his  hands 
or  possession."  The  1  Geo.  I.  st.  9.  c.  25.  s.  3.  gives  power 
to  any  one  of  the  principal  oflSicers  and  commissioners  of  the 
navy  to  enquire,  empower  persons  to  search  by  warrant,  for 
stores,  and  to  pumsh  the  offenders  by  fine  not  exceeding 
twenty  slullings,  and  imprisonment  for  a  week ;  and,  on  non- 

Eiyment  of  the  fine,  to  imprison  him  till  pajrment,  or  send 
m  to  the  nearest  house  of  correction  to  be  kept  for  two 
months  to  hard  labour  :  land  if  the  offence  seemed  to  require 
a  punishment  more  severe,  to  send  him  to  the  next  gaol,  or 
detain  him  in  the  custody  of  the  messenger  till  he  enter  into 
recognizance,  proportioned  to  the  magnitude  of  the  charge, 
to  appear  and  answer  in  any  court  where  the  king  shall  pro- 
r*956l  sccute  him  within*  a  year  next  following.  The  9  Geo.  I.  c. 
8.  revives  the  last  act,  and  makes  it  peroetual,  extends  the 
former  provisions  to  ^  timber,  thick  stuff,  or  plank,  marked 
with  the  broad  arrow,  by  stamp,  brand  or  otherwise;"  and  s.  4. 


(a)  See  ante  934. 
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enacts,  ^^  that  it  shall  and  may  be  lawful  to  and  for  any  judge, 
justice,  or  justices,  before  whom  any  offender  shall  be  convict- 
ed of  any  of  the  crimes  or  offences  before  recited  (i.  e.  the  of- 
fences referred  to  in  the  former  statutes)  enacted  or  mentioned 
in  this  act,  (i.e.  the  concealing  and  having  in  possession  timber, 
&c.)  to  mitigate  the  penalty  for  the  same  as  he  or  they  shall  see 
cause,  and  to  commit'  the  offender  so  convicted  to  the  com- 
mon gaol  of  the  county  or  place  where  the  offence  shall  be 
committed,  there  to  remain  without  bail  or  main-prize  imtil 
payment  be  made  of  the  penalty  and  forfeiture  imposed  by 
this  or  the  said  former  act,  or  mitigated  as  aforesaid,  or  to 
punish  such  offender  corporally  by  causing  him  to  be  publicly 
whipped,  or  committed  to  some  public  workhouse,  there  to 
be  kept  to  hard  labour  for  the  space  of  six  months  or  a  less 
time,  as  to  such  judge,  justice,  or  justices,  in  his  or  their 
discretion  shall  seem  meet."  Some  doubts  having  arisen 
respecting  the  mode  of  trial  under  these  acts,  the  17  Geo. 
II.  c.  40.  s.  10.  after  reciting  all  the  former  provisions,  enacts^ 
**  that  it  shall  and  may  be  lawful  to  and  tor  any  judge,  jus- 
tice, or  justices  at  the  assizes,  or  justices  of  the  peace  at  the 
general  quarter  sessions,  to  be  holden  for  any  county,  city^ 
borough,  or  town  corporate,  to  hear,  try,  or  determine,  by 
indictment  or  otherwise,  all  or  any  of  the  crimes  or  offences 
mentioned  in  the  said  recited  acts  :  and  that  the  said  judge, 
justice,  or  justices  of  assize,  or  justices  of  peace  as  aforesaid, 
before  whom  such  offender  shall  be  indicted,  or  tried  and 
convicted  of  all  or  any  of  the  crimes  or  offences  in  the  said 
recited  acts  mentioned,  may  impose  any  fine  not  exceeding 
tile  sum  of  two  hundred  pounds,  on  such  offender^  one  moiety 
to  be  paid  to  his  majesty,  and  the  otiier  moiety  to  the  inform- 
er ;  and  may  mitigate  tiie  said  penalty  and  forfeitures  in- 
flicted by  the  said  recited  acts,  or  either  of  them,  and  to  com- 
mit the  offender  so  convicted  and  fined,  to  the  common  gaol 
df  the  county  or  place  where  the  offence  shall  be  committed, 
there  to  remain  without  bail  or  mainprize,  until  payment  be 
made  of  tiie  penalty  and  forfeitures  imposed  by  this  or  the 
said  former  acts,  or  miti^ted  as  sforesaid ;  or  in  lieu  thereof 
to  punish  such  offender  m  the  premises  corporally,  by  caus- 
ing him  to  be  publicly  whipped,  and  committed  to  some 
house  of  correction  or  public  workhouse,  tiiere  to  be  kept 
to  hard  labour  for  the  space  of  tiiree  montiis  or  less  time, 
as  to  such  judge,  &c.  snaU  in  his  or  their  discretion  seem 
meet.''  And  the  39  &  40  Geo.  III.  c.  89.  s.  1.  inciting 
all  the  former  acts,  and  that  notwithstanding  the  penalties 
inflicted*  by  tiiem,  the  offences  had  increased  which  they  [#957] 
were  intended  to  prevent,  proceeds  to  enact,  ^^  that  every 
person  (not  being  a  contractor^  or  employed  as  mentioned  in 
9  &  10  W.  III.)  who  shall  willingly  or  knowingly  sell  or  de- 
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liver,  or  cause  or  procure  to  be  sold  or  delivered  to  any 
person  whomsoever,  or  who  shall  willingly  or  knowingly  re- 
ceive or  have  in  his  custody  possession  or  keeping,  any  stores 
of  war,  or  naval,  ordnance  or  victiudling  stores,  or  any 
goods  whatsoever  marked  as  in  the  said  recited  acts  are  ex* 
pressed,  or  any  canvass  marked  either  with  a  blue  streak  in 
the  middle,  or  with  a  blue  streak  in  a  serpentine  form,  or  any 
bewper  otherwise  called  buntin,  wrought  with  one  or  more 
streaks  of  raised  tape  (the  said  stores  of  war,  or  naval,  ord- 
nance or  victualling  stores  or  goods  above  mentioned,  or 
any  of  them  being  in  a  raw  or  unconverted  state,  or  being 
new  or  not  more  than  one  third  worn,)  and  such  person  who 
.  shall  conceal  such  goods,  or  any  of  them  marked  as  afore^ 
said,  shall  be  deemed  receivers  of  stolen  goods  knowing  them 
to  be  stolen^  and  shall,  on  being  convicted  thereof  in  due 
form  of  law,  be  transported  beyond  the  seas  for  the  term  of 
fourteen  years,  in  like  manner  as  other  receivers  of  stolen 
goods  are  directed  to  be  transported  by  the  laws  of  this  realm, 
unless  such  person  shall  upon  his  trial  produce  a  certificate 
under  the  hands  of  three  or  more  of  his  majesty's  principal 
officers  or  commissioners  of  the  navy,  ordnance  or  victual- 
ling, expressing  the  numbers,  quantities  or  weights,  of  such 
stores  or  goods  as  he  shall  then  be  indicted  for,  and  the  oc- 
casion and  reason  of  such  stores  or  goods  coming  to  his  hands 
or  possession."  The  second  section  directs,  that  persons  in 
whose  custody  naval  stores,  &c.  shall  be  found,  and  all  whp 
are  convicted  of  any  offence  contrary  to  8  &  9  W.  III.  shall, 
besides  forfeiting  the  stores,  200/.  and  the  costs,  be  corpo- 
rally punished  by  pilloiy,  whipping  and  imprisonment,  or 
otherwise,  at  the  discretion  of  tne  court ;  but  they  are  still 
left  at  liberty  to  mitigate  the  stated  penalty.  The  third  sec<« 
tion  provides,  that  contractors  shall  have  no  exemption  ex- 
cept for  stores  bona  fide  made  up,  and  not  yet  dekvered  to 
the  proper  officers.  The  fourth  section  makes  the  defacing 
of  marks  on  stores,  a  single  felony.  The  fifth  section  makes 
a  second  offence  under  this  act,  or  9  &  10  W.  III.  punisha- 
ble with  transportation  for  fourteen  years :  and  the  sixth 
makes  a  return  from  any  transportation  under  this  statute, 
felony  without  benefit  of  clergy.  But  the  transportation  may 
always  be  ihitigated  into  corporal  punishment  at  the  discre- 
tion of  the  court  in  which  the  offender  is  convicted. 

These  acts,  it  will  be  observed,  are  all  in  the  disjunctive, 
**  receive  or  buy,"  **  receive  or  have  in  possession."  It  is  not 
necessarv,  therefore,  that  the  defendant  should  have  pur- 
r#95g]  chased  the  goods  in*  order  to  make  his  offence  complete; 
nor  indeed,  is  it  essential  to  the  crime  that  he  should  have  an 
interest  in  them ;  it  will  suffice  if  he  received  tiiem  merely 
to  assist  and  skreen  tiie  original  offender,  2  East,  P.  C.  876. 
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There  seemed  indeed,  to  be  some  doubt,  whether,  if  the  jury- 
found  a  having  in  possession,  but  not  a  receiving,  the  pri- 
soner would  come  within  39  and  40  Geo.  III.  but  the  ma- 
jority of  the  judges  thought  in  the  affirmative,  2  East  P.  C. 
767 ;  and  on  the  general  principles  by  which  disjunctive  sta- 
tutes are  construed,  it  seems  difficult  to  conceive  how  the 
doubt  could  have  arisen.  By  the  statutes,  the  king's  mark 
on  the  stores  is  presumptive  evidence  of  ownership :  it  fix- 
es the  party  with  the  offence  of  unlawfully  having  possession, 
unless  he  can  produce  the  certificate  from  the  commission- 
ers, of  the  occasion  which  renders  it  legal :  but  by  an  equi- 
table construction  of  the  provisions,  it  is  holden  that  if  the 
defendant  can  shew  he  had  no  evil  design,  but  that  the  pos- 
session was  really  innocent,  though  he  cannot  excuse  himself 
by  the  means  prescribed  he  will  be  acquitted.  •  Thus  where 
a  widow  was  indicted  for  having  naval  stores  which  had  been 
wrought  into  table  linen,  and  it  was  ^ewn  that  her  husband 
had  bought  them  many  years  ago  at  a  public  sale,  that  at  his 
death  they  came  by  act  of  law  to  her,  and  that  she  had  al- 
ways used  them  openly  and  without  disguise,  Mr.  J.  Foster 
directed  the  jury  to  acquit  her,  Fost.  439. 
'  The  offisnce  of  taking  money  to  assist  the  owners  to  stolen 
goods,  has  been  considered  already  as  an  injury  to  public 
justice,  ante  218,  9.  • 

Indictment.  In  cases  of  receiving  goods  in  one  part  of  the  indict- 
kingdom  which  are  stolen  in  anodier,  there  was  formerly  in^i^t. 
some  difficulty  as  to  the  place  in  which  the  venue  should  be 
laid.  But  this  is  entirely  removed  by  13  Geo.  III.  c.  31.  s. 
5.  as  it  respects  Scotland  and  England,  which  enacts,  that 
ihe  venue  shall  be  laid  in  the  jurisdiction  in  which  die  de- 
fendant was  guiltv  of  receiving,  as  if  the  original  felony  had 
been  committed  tnere.  And  by  44  Geo.  III.  c.  92.  s.  8.  after 
the  union  with  Ireland,  the  same  rule  is  laid  down  where  the 
theft  is  committed  in  one  of  the  three  parts  of  the  united 
kingdom,  and  the  receiving  takes  place  m  another. 

If  the  principal  offender  be  unknown,  the  indictment  will 
be  good  if  it  so  describe  him ;  but  wherever  he  is  known, 
the  averment  ought  to  be  according  to  the  truth  of  the 
fiEu:ts  concerning  him,  3  Campb.  264.  ;  and,  therefore, 
where  the  principal  was  described  |n  the  indictment  as 
unknown,  and  his  name  was  inserted  on  the  back  of  the 
bill  as  a  witness  before  the  grand  jury,  the  judge  ilirected 
an  acquittal,  3  Campb.  264.  The  common  K)rm  of  the  in- 
dictment for  receiving  stolen  goods  is  to  state,  first,  the  fact  of 
stealing*  of  them  by  the  principal,  and  then  the  receipt  of  [#959] 
them  by  the  receiver,  he  then  and  there  well  knowing  the 
goods  to  have  been  feloniously  stolen.  There  is  no  occa- 
sion to  state  the  time  or  place  to  the  original  stealing,  it  will 
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•uffice  if  it  be  stated  to  the  offence  of  the  receiver,  2  East,  P. 
C.  780.     When  die  defendant  is  indicted  as  an  accessary  to 
the  felony,  it  is  sufficient  to  state  that  the  principal  was  duly 
convicted  without  proceeding  to  aver  his  attainder,  2  Leach, 
925.     And  in  indictments  on  22  Geo.  III.  c.  58.  for  the  mis- 
demeanour, it  will  be  unnecessary  to  allege  that  the  principal 
has  not  been  convicted ;  as  it  is  a  mere  negative  averment 
which  the  prosecutor  could  not  be  called  upon  to  substantiate 
in  evidence,  2  Leach,  578.  5  T.  R-  83.     The  words  "  well 
knoxmngf'*  are  a  sufficient  averment  that  th«  defendant  knew 
the  goods  to  be  stolen,  2  Stra.  904.  Com.  Dig.  Indictment. 
G.  6.     If  the  indictment  state  that  F.  M.  received  the  goo<k, 
^  "  he  the  said  T.  M.  knowing,  &c."  the  words  "  he  the  said 
T.  iHf.'*  in  which  the  name  is  wrong,  may  be  rejected  as  sur- 
plusage, 1   Leach,   109.     When  Ac  indictment  wants  the 
,  word  feloniously^  in  cases  where  an  indictment  for  a  misde- 
meanour would  lie,  it  will  be  held  good  as  for  the  lesser  of- 
fence, 2  Sess.  Cass.  10.     As  the  mere  having  naval  stores  in 
possession  is  not  an  offence  at  common  law,  the  indictment 
must  conclude  contrary  to  the  form  of  the  statutCy  or  judg^ 
ment  will  be  arrested,  2  Ld.  Rajrm.  1104. 
The  e^-        Evidence.     In  indictments  on  the  statutes,  on  which  tlie  re- 
4e&ce.       ceiver  may  be  punished,  though  the  original  felon  is  not  con- 
victed, the  latter  may^  examined  as  a  witness  on  the  trial, 
1  Leach,  418,  9.  2  Leach,  927.  in  notis*     So  on  4  Geo.  I.  c. 
11.  which  makes  it  capital  to  take  a  reward  for  the  purpose 
of  assisting  another  to  stolen  goods,  the  thief  may  be  sworn 
and  give  evidence ;  on  which  testimony  Jonathan  Wild  was 
convicted,  1  Leach,  17.  in  noUs.     Where  the  receiver  is  in- 
dicted as  accessary,  to  support  the  averment  that  the  origi- 
nal felon  was  duly  convicted,  it  is  sufficient  to  give  in  evi- 
dence an  examined  copy  of  the  record,  shewing  fiiat  he  was 
guilty  of  the  felony  before  a  court  of  competent  jurisdiction^ 
and  this  will  suffice  however  informal  the  proceedings  may 
appear,  and  however  the  judgment  may  be  erroneous.     It  is 
TOod  against  accessary  till  it  be  reversed,  3  Campb.  265.  s 
but  it  is  not  conclusive  ;  for  he  may  dispute  the  guilt  of  the 
princip^,  and  by  shewing  his  innocence  will  necessarily  esta- 
blish his  own,  1  Leach,  288. 

The  Punishment  will  be  found  set  forth  in  the  recital  of  the 
statutes  which  regulate  the  offence* 
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MON LAW. 

Middlesex.*    (i)  The  jurors  for  our  lord  the  king,  upon  [*960] 
Aeir  oath  present,  that  A.  B.  late  of,  &c.  labourer,  on,  &c.  General 
with  force  and  arms,  at,  &c.  aforesaid,  one  silver  spoon,  (c)  j^ctment^' 
of    the    value    of   ten    shillings,    (</)    of    the    goods    and  at  common 
chattels  of  one  J.  L.,  {e)  two  brass  candlesticks,  of  the  value  law 
of  two  shillings,  and  two  linen  shirts,  of  the  value  of  six  shil-  ^^^'^^^ 
lings,  of  the  goods  and  chattels  of  one  E.  W.  then  and  there  stealing**" 
being  found,  feloniously  {/)  did  steal,  {f)  take  (  g)  and  carry  the  ppo- 
away,  (A)  against  the  peace  of  our  said  lord  the  king,  his  P^^y  of 
crown  and  dignity.  '  J^^J* 

[Commencement  and  conclusion  as  supra]  a  small  quantity  (a) 
of  nay,  of  the  value  of  sixpence,  of  the  goods  and  chattels  of  For  steal- 
G.  W.  then  and  there  being  found,  feloniously,  &c.  y]S  *"y- 

[Commencement  and  conclusion  as  supra]  ten  sacks  of  wheat,  p^^  ^^^^ 
of  the  value  of  twelve  pounds,  of  the  goods  and  chattels  of  ing  ten 
one  C.  S.  then  and  there  being  found,  feloniously,  &c.  sacks  of 

[Commencement  and  conclusion  as  supra]  ten  sacks  of  wheat  fq.  ^^al-^ 
meal,  of  the  value  of  — *  pounds  of  the  goods  and  chattels  in^  ten 
of  one  C.  H.  then  and  there  being  found,  teloniously,  &c.        sacks  of 

[Commencement  and  conclusion  as  supra]  thirteen  pieces  of  ^**^*^^ .  v 
the  current  gold  coin  of  thfe  realm  called  guineas,  of  the  ^^  J^eal- 
value  of  thirteen  pounds, '  thirteen  shillings,  of  the  monies  ing 
of  the  said  A.  B«  in  the  same  dwelling  house,  then  and  there  guineas, 
being  found,  feloniously,  &c. 

[Commencement*  arul  conclusion  as  ante  960.]  twenty  pounds  [*961] 
weight  of  wool,  of  the  value  of  ten  shillings,  of  the  goods  For  steal- 
and  chattels  of  one  J.  C.  Aen  and  there  being  found,  felo-  Vif  ^^^ 
mously,  &c.  •  '  ^  ^ 


(a)  See  similar  precedents,  Cro* 
C.  C.  346.  Starkie,  426.  where  se- 
veral persons'  goods  are  taken  at  the 
same  time,  so  that  the  transaction  is 
the  same,  the  indictment  may  pro- 
perly  include  the  whole,  but  not  so 
if  the  takings  wer^  at  different 
times^  ante  1  vol, 

(6)  As  to  the  venue  see  aQte  944^ 
5.  as  to  the  commencement  ante  3 
Tol,  1, 2,  3. 

(c)  As  to  the  description  of  the 
property  stolen  see  ante  947. 

(</)  The  value  must  be  stated,  3 
Hale,  183,  3.  as  to  this  statement 
ante  948.  It  seems  advisable  to  sUte 
the  value  separately,  3  Hale^  183. 


Quere  note  3  Starkie,  436.  n.  c. 

(e)  This  allegation  is  proper,  Cro. 
Eliz.  490.  As  to  the  owner  see  ante 
948.  when  he  is  unknown  he  may  be 
described  as  ^  a  certain  person  to  the 
iurors  unknown,"  but  not  when  he  is 
known,  3  Campb.  364. 

(/)  There  terms  are  necessary, 
ante  950. 

(  g}  This  word  is  material,  3  Hale, 
184.  ante  950. 

(A)  See  ante  950.  3  Hale,  184. 

(t)  4  Wentw.  43. 

O)  4  Wentw.  44. 

(ib)  4  Wentw.  3. 

(/)  See  form  1  Leach,  171^ 
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For  tteal- 
ing  silver 
•poons. 


For  steiJ- 
iog  arti- 
cles of  va- 
rious 
kinds  be- 
longing to 
Saint  Bar- 
tholo- 
mew's 
hospital. 
(«) 


For  steal- 
ing boxes, 
shoes, 
pocket- 

DOOks,  81}- 

ear,  and^ 
Kettles. 


[Commencement  and  conclusion  as  ante  960.]  two  silver 
table  spoons,  of  the  value  of  twenty  shillings,  of  the  goods 
and  chattels  of  J.  H.  then  and  there  being  found,  then  felo- 
niously, &c. 

That  J.  A.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c. 
aforesaid,  one  wood-shelf,  of  the  value  of  ■■  (n)  one  lan- 
thom,  of  the  value  of—,  one  tin  grater,  of  the  value  of  , 
six  crutches,  of  the  value  of——,  two  books  of  the  value 
of——,  one  curtain  rod,  of  the  value  of——,  and  five  linen 
rollers,  of  the  value  of  ,  of  the  goods  and  chattels  of  the 
mayor  and  commonalty  and  citizens  of  the  city  of  London, 
as  governors  of  the  house  of  the  poor,  commonly  called 
Saint  Bartholomew's  Hospital,  near  West  Smithfieli,  Lon- 
don, of  the  fpundation  of  king  Henry  the  Eighth,  then  and 
there  being  found,  feloniously  did  steu,  take,  and  carry  away, 
against  the  peace  of  our  said  lord  the  king,  his  crown  and 
dignity,  8cc. 

[Commencement  and  conclusion  as  ante  960.]  two  boxes  of 

the  value  of ,  twenty-two  pair  of  shoes,  of  the  value 

of—,  four  pocket  books,  of  me  value  of—,  one  bag,  of 

the  value  of- 

of— 


,  four  pounds  weight  of  sugar,  of  the  value 
,  two  kettles,  of  the  value  of—,  of  the  goods  and 


chattels,  &c.  [conclude  as  ante  960.] 
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ACCESSARIES. 


i-Qp  fe- 
ceiving 
stolen 
goods  or 
part 
thereof, 
on  4  and  5 
W.  and  H. 

C>  tft  S*  4. 
(0)  ^ 

[♦962] 


iTo  the  end  of  the  Indictment  ante  960.  against  the  prtnci" 
^  ,  and  then  as  Jollows,']  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  F.  M.  late  of, 
&c.  labourer,  afterwards,  to  wit,  on,  &c.  with  force  and  arms^ 
at,  &c.  aforesaid,  the  goods  and  chattels  aforesaid,  (or  ^  one 
silver  watch,  being  parcel  of  the  goods  and  chattels  afore- 
said") so  as  aforesaid,  feloniously  stolen,  taken  and  carried, 
away,  feloniously  did  receive  and  have,  he  the  said  T.  M. 
then  and  there^  well  knowing  {p)  the  said  goods  and  chattels 


(m)  This  indictment  was  settled 
by  an  eminent  crown  lawyer. 

(n)  The  value  should  be  stated 
separately,  see  2  Hale,  183. 

(o)  See  a  similar  precedent^  1 
Leach,  109.  Starkie,  457.  As  to 
the  offence,  indictment,  evidence, 
8cc.  see  ante  951  to  959.  See  indict- 
ments a^nst  accessaries  in  gene- 
ral, ante  2  vol.  5.  and  the  law  of  ac- 


cessaries,  1  vol.  261  to  267.  See  in- 
dictments against  receivers  of  lead, 
post ;  and  indictments  against  acces- 
saries before  .the  fact,  or  by  har- 
bouring the  principal  felon,  ante  3 
vol.  5,  6. 

{p)  This  is  a  sufficient  allegation 
of  knowledge,  2  Stra.  904.  Com. 
Dig.  Indictment  G.  6.  ante  959.    ' 
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(y)  to  have  been  feloniously  stolen,  taken  and  carried  away, 
against  the  form  of  the  statute  in  such  case  made  and  provid- 
ed, and  against  the  peace  of  our  said  lord  the  king,  his  crown 
and  dignity. 

Middlesex  to  wit.  The  jurors  of  our  lord  the  king,  upon  Ag^ainst 
their  oath  present,  that  at  the  delivery  of  the  gaol  of  our  ***  ^cces- 
lord  the  king  of  his  coun^  df  Surry,  holden  at  Kingston  upon  ^^i^ir 
Thames,  in  and  for  the  county  aforesaid,  on,  &c.  before  Wil-  stolen 
Uam  earl  of  Mansfield,  lord  chief  justice  of  our  lord  th«  king,  goods  in 
assigned  to  hold  pleas  in  the  court  of  our  said  lord  the  king,  ty  Vhcre" 
before  the  king  himself,  and  Sir  William  Henry  Ashurst,  prindpal 
knight,  one  other  of  the  justices  of  our  said  lord  the  king,  was  con- 
assigned  to  hold  pleas  in  the  court  of  our  said  lord  the  king  ]^S?  *" 
before  the  king  himself,  then  justices  of  our  sudlord  the  king  /,.\ 
assigned   to  deliver  the  said  gaol  of  the  prisoners  therein 
being,  M.  T.  late  of,  &c.  labourer,  was  duly  convicted,  (s) 
for  mat  he  the  said  M.  T.  on,  &c.  with  force  and  arms,  at, 
&c.  (^t)  seventeen  yards  of  linen  cloth,  of  the  value  of  thirty 
shilhngs,  of  the  goods  and  chattels  of  one  T.  W.  then  and 
there  being  found,  feloniously  did  steal,  take  and  carry  away^ 
against  the  peace  of  our  said  lord  the  king,  his  crown  and  dig- 
nity, as  by  the  record  thereof  remaining  filed  in  the  said  court  of 
gaol  delivery,  may  more  fully  and  at  large  appear.    And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  J.  C.  late  of,  &c.  labourer,  afterwards,  to  wit,  on 
the  said.  Sec.  with  force  and  arms,>at  die  parish  of  Saint  Mar- 
tm  in  the  Fields,  in  the  coun^  of  Middlesex,  aforesaid,  the 
goods  and  chattels  aforesaid,  so  as  aforesaid,  feloniously  sto- 
len, taken  and  carried  away,  feloniouslv  did  receive,  and  have, 
(die  said   J.  C.  then  and  there  well  knowing  the  aforesaid 
goods  and  chattels  to  have  been  feloniously  stolen,  taken 
and  carried   away,)  against  the  form  of  the  statute,  in  that 
case  made  and  provided,  and  against  the  peace  of  our  said 
lord  the  king,  his  crown  and  digni^. 

Middlesex.  The  jurors  of  our  lord  the  king  upon  their  oath  For  a  sus* 
present,*  that  J.  D.  late  of  the  parish  of  St.  Leonard  Shore-  deni«an- 
ditch,  in  the  county  of  Middlesex,  labourer,  and  M.  his  wife,  ^^F  P  '•" 
being  persons  of  evil  name  and  fame,  and  of  dishonest  con-  ^£n 
versation,  and  common  buyers  and  receivers  of  stolen  goods,  goods  a» 

^  accessary^ 

^  — — — —     ^^  chief 

(g)  If  the  defendant  only  receiv-  ^ast,  P.  C.  782.  ante  959.                  felon  he- 
ed a  part  of  the  goods  stolen  here  (t)  A  question  has  been  made  ingun- 
iosert  *'  last  mentioned."  whether  the  indictment  ought  not  known,  on 

(r)  See  a  similar  precedent,  Cro.  expressly  to  aver  the  commisdonof  23  Geo. 

C.  C.  49.  StarUe,  457.  This  indict-  the  felony  in  the  first  county,  see  !!•  c.  58. 

loentis  founded  on  3  and  3  Ed.  YI.  ante  1  vol.  274.   9  Co.  114.  2  SUrk.  (u) 

c.  24.    If  defendant  received  only  458.  n.  d.  id.  1  v(d.  157. 130.               [*963] 

part  of  the  g^ods,  observe  as  the  last  (u)  See  similar  precedent.  Hand, 

precedent  and  notes.  Prac.  467.  Cro.  C.  C.  48.  Starkie»^ 

(«)  It  is  not  necessary  to  show  458.  As  to  the  offence,  indictment, 

that  the  principal  was  attainted,  and  evidence,  see  ante  951  to  959. 
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on  the  fifth  day  of  June,  in  the  twenty-second  year  of  the 
reign  of  our  sovereign  lord  George  the  Third,  king  of  Great 
Britain,  &c.  with  force  and  arms,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  one  silver  tankard,  of  the  value  of  six 
pounds,  of  the  goods  and  chattels  of  one  S.  M.  by  one  E.  F. 
(or  ^^  by  a  certain  evil  disposed  person  to  the  jurors  aforesaid, 
yet  unknown")  then  lately  before  feloniously  stolen,  of  the 
said  £.  F.  (or  ^^  of  the  same  evil  disposed  person"  j  unlaw- 
fully, unjustly  and  for  the  sake  of  wicked  gain,  did  receive 
and  have,  they  the  sud  J.  D.  and  M.  his  wife,  dien  and  there 
>vell  knowing  and  each  of  them  well  knowing  the  said  goods 
and  chattels  to  have  been  feloniously  stolen,^  to  the  great  da- 
mage of  the  said  S.  M.  against  the  form  of  tne  statute  in  that 
case  made  and  provided,  and  against  the  peace  of  our  said 
lord  the  king,  his  crovm  and  dignity. 
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NAVAL  STORES. 

« 

Iii£ct-  [Commencement  as  ante  960.]    That  A.  B.  late  of,  &c.  and 

nent  for  C.  D.  late  of  the  same,  labourers,  being  persons  of  evil  name 
^^^*^  and  fame,  and  of  dishonest  conversation,  (*■)  on,  &c.  (then, 
found  in  ^^  ^^  ^^7  ^™^  before,*  not  being  contractors,  nor  either  ojf 
custody^  them,  then  or  at  any  time  before,  being  a  contractor  with,  or 
on  9  and     authorized  by  the  principal  officers  or  commissioners  of  our 

c^41^  fl?2  **^^  ^^^^  ^®  ^^^St  ^f  ^®  navy,  ordnance,  or  victuallers,  or 
'  victualling  office,  for  the  use  of  our  said  lord  the  king,  to 


1? 
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(w)  See   other  precedents,  Cro.  and  an  information  is  filed  in  pursa- 

C.  C.  ^3.   6  Wentw.    405.  2  Ld.  ance  of  such  discovery,  is  deemed 

Raym.  1104.    M  to  the  ofence,  see  the  informer,  1  Esp.  Rep.  95.  And, 

at  lai^  ante    955.  and  9  &  10  W.  in  general,  the  person  on  whose 

m.  c.  41.  s.  1, 3.  9  Geo.  I.  c.  8.  17  suggestion  a  seizure  of  nava}  stores 

Geo.  n.  c.  40.  s.  10.  12  Geo.  III.  c.  is  made,  is  to  be  deemed  the   in- 

21.    39  &.  40  Geo.  III.  c.  89.  and  former,  not  he,  who  after  the  seizure, 

see  Cowp.  610.   5  T.  R.  544.    Up-  informs  the  i^dmirahy,  or  on  whose 

dictment.  Though  the  statute  of  IVU-  relation  the  procieedingsare  institute 

liam  prescribes  a  specific  penalty  for  ed,  1  Esp.  Rep.  144.  Jwffment.  The 

this  offence   on  conviction,  it  has  couK  have  the  power,  in  their  dis- 

been  holden  to  be  indictable^  2  Ld.  cretion,  of  either  sentendng  the  de- 

Raym.   1104.    Evidence.    The    in-0  fendant  to  imprisonment  and  whip*, 

former,  who  in  case  of  the  penalty  ping,  or  to  payment  of  the  penalty, 

being  imposed  by  way  of  pecuniary  5.  T.  R.  370.  1  Esp.  Rep.  169.  Eadi 

mulct,  would  be  entitled  to  a  share  defendant,  on  a  joint  indictment,  is 

of  it  is  still  a -competent  witness,  1  liable  to  a  separate   penalty  Cowp. 

Esp.  Rep.    169.   3    Esp.  Rep.  68.  610.  5  T.  R.  370. 
Peake,  N.  P.  217.  though  it  was  once         (x)  This  allegation  seems  unne- 

holden  otherwise,  1  Esp.  Rep.  96.  A  cessary,  they  are  expressed  in  Cro. 

peace  officer  who  in  searching  for  C.  C.  7  Ed.  510.  but  are  omitted  in 

other  goods  duBCOvers  naval  stores,  8  Ed.  293. 
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make  any  stores  of  war  or  naval  stores  whatsoever,  with  the 
marks  usually  used  to  and  marked  upon  our  said  lord  the 
king's  said  warlike  and  naval  or  ordnance  stores,  nor  then, 
nor  either  of  them,  then  being  reudned  or  employed  by  any 
such  contractors  for  the  use  m  that  behalf  aioresaid,)  witn 
force  and  arms,  at,  &c.  aforesaid,  then  and  there,  unlawfully 
had  in  the  custody  and  possession  of  them  the  said  A.  B.  and 
C.  D.  a  certain  quanti^  of  cordage,  containing  in  length 
seventy  yards,  and  in  thickness  three  inches-and  upwards,  of 
(he  value  of  twenty  pounds  of  lawful  money  of  ureat  Bri- 
tain, which  said  quantity  of  cordage  then  and  there  was 
wrought  with  a  white  thread,  laid  tike  contrary  way,  (being 
the  mark  with  which  cordage  of  that  dimension,  being  war- 
like and  naval  stores  of  our  said  lord  the  king,  and  other  such 
warlike  and  naval  stores  then  and  before  usually  were  and 
yet  are  marked,)  against  the  form,  &c.  (y)  and  against  the 
peace,  &c.  And  me  jurors  aforesaid,  upon  their  oath  afore-  Second 
said,  do  further  present,  that  the  said  quantity  of  cordage,  c^^^* 
(being  of  the  goods  and  warlike  and  naval  stores  of  our  said 
lord  the  king,  and  so  as  aforesaid  wrought  and  marked,)  then 
and  there  was  found  in  the  custody  and  possession  of  them 
the  ssud  A.  B.  and  C.  D.  (they  the  said  A.  B.  and  C.  D.  not 
being  such  contractors,  nor  either  of  them  being  such  cdb- 
tractor,  nor  retained  or  employed,  nor  either  of  them 
being  retained  or  employed,  as  aforesaid,  as  by  the  sta- 
tute in  such  case  made  and  provided  is  required,)  to  the 
diminution  of  the  warlike  and  naval  stores  of  our  said  lord 
the  king,  to  the  evil  example,  &c.  against  the  form,  &c.  and 
against  the  peace,  &c. 

One  piece  of  wrought  canvass,  containing  twenty  yards  in  The  l^e 
length,  of  the  value  of  which  siud  piece  of  canvass  was  Mtocmn- 

marked  with  a  blue  streak  in  the  middle,  (being  the  mark  ^^'^ 
with  which  the  canvass  and  other  such  warlike,  &c.)  [as 
above,'] 

[If  iron  or  brass  marked  with  the  broad  arraw^  say]  One  The  Vjk% 
iron  bolt,  of  the  value  of  three  shillings,  which  ssud  iron  bolt  "  ^»"* 
was  marked  with  the  broad  arrow,  (being  the  mark  with  ^'  ^'~•• 
which  the  iron  bolts,  and  other  such  warlike,  &c.  [as  before"] 
so  of  nails,  hinges,  padlocks,  and  other  such  stores  [as  the 
foct  may  be,] 

(y)  The  indictment  must  contain     2  U.  Raym.  1104. 
this  aulefpatiQn,  or  it  will  be  ipvaUd, 
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TAKEN. 
[*965] 

•'^""■wA  ^'^^*  ^'  ®-  **^  ^^^  *^^-  ^"'  *^^-  ^^  ^^-  '^'^  *^  ^^8^^  ^^'^^c* 
SVe        *^.  ^^^  ^^^^^  *^  '^^^^  of  12  in  the  night  of  the  same  day, 

night  {time  ^th  force  and  arms shrubs  called of  the  value  of 

lirom  a       Ss.  and plants  called of  the  value  of  Ss.  then  and 

|ardeii,on  there  growing  in  a  certain  garden  ground  of  E.  F.  there  si- 
Hi.  c?36.  ^^^  and  then  and  there  being  the  proper^  of  the  said  E.  F., 
(«)  did  feloniously  pluck  up  and   steal,  take  and  carry  away, 

against  the  form,  &c.  and  against  the  peace,  &c. 
Pop  a  sin-  That  A.  B.  late  of  London,  labourer,  aft^r  the  twenty- 
yrle  felony  fourth  day  of  June  in  the  year  of  our  Lord  one  thousand  se- 
S^tffix?  ^^^  hundred  and  thirty-one,  to  wit,  on,  &c.  with  force  and 
^  ^  ^  arms,  at,  &c.  six^  pounds  weight  of  lead,  of  the  value  of 
dwellings  four  shillings,  belonging  to  C.  D.*  then  and  there  fixed  to  the 
ho^,  on  dwelling  house  of  the  said  C.  D.  feloniously  did  rip,  steal, 
c.  3^(a)  *  ^^  *"^4  ^*"7  away,  against  the  form  of  the  statute,   &c. 

r*9661  ^^^  against  the  peace^  &c. 
Andnst        ^ [State  the  offence  of  the  principal  as  in  last  precedent  to 
the  aider    ^^  ^"^9  and  then  proceed  as  follows.]  And  the  jurors,  &c. 

and  assist-  that  C.  W.  late  of,  &c.  aforesaid,  labourer,  on  the  said  &c. 

er  in  the 

above  of-    — — — — —  ' 

fence. 


(x)  See  a  similar  precedent,  3 
Starkie,  441.  This  indictment  is 
founded  on  6  Geo.  IIT.  c.  36.  s.  1. 
which  makes  the  offence  a  singple  fe- 
lony and  punishable  with  tnmsporta- 
tion  for  seven  years ;  see  this  act  re- 
cited and  6  Geo«  III.  c.  48,  s.  3. 
which  punishes  similar  offences 'in 
the  day  time  with  milder  penalties, 
ante  926.  Under  this  act,  the  of- 
fence must  be  proved  to  have  been 
committed  in  the  night;  and  the 
same  rules  apply  as  in  case  of  bur- 
glary :  so  that  if  there  were  suffi* 
cient  day-light  left  to  enable  a  wit- 
ness to  distinguish  Uie  features  of 
the  prisoner,  he  must  be  acquitted, 
Leach,  222.  The  court  are  not  bound 
to  pass  sentence  of  transportation, 
but  may  g^ve  judgment  in  their  dis- 
cretion, as  in  case  of  any  other  cler- 
gyable felony,  1  Leach  481. 

(a)  See  other  precedents,  1  Leach, 
318.  Cro.  C.  C.  rth.  Ed.  459.  Cro. 
C.  C.  8th  Ed.  251 .  Starkie  453.  The 
offence  is  created  by  4  Geo.  II.  c.  32. 
See  that  act  and  21.  Geo.  III.  c.  68. 
which  extends  it,  and  the  25.  Geo. 
XI.  c.  10.  respecting  leadfW)m  mines 


re^ed  ante    927.    A  church  is  a 
building  within  the  meaning  of  this 
statute,  1   Leach,  318.  East  P.   C. 
592,  3.    It  has  been  also  holden 
that  if  a  person  take  a  house  fior  the 
express  purpose  of  stripping  it  of  the 
lead  a£Bxed  to  it,  and  effect  this  de- 
sign, he  is  guilty  of  felony,  2  Leach, 
8^.    But  stealing  a  casement  is  not 
within  the  meaning  of  the  acts^  and 
is  therefore  no  offence,  in  its^  for 
which  the  party  may  be  indicted,  1 
Leach,    496.— ^dkclmeia.       When 
the  stealing  was   effected  from  a 
church,  theproperty may  be  laid  in 
the  vicar,  if  it  be  necessary  to  state 
any  owner  which   seems  doubtful, 
ante  1  vol.  214.  1  Leach.  318.  and 
320  in  notis.    The  conclusion  **  con- 
trary  to  the  form  of  the  statute,**  it 
necessary  as  the  offence  waa  not  in- 
dictable at  common  law.    As  to  the 
law  and  form  respectiog  those  who 
receive  stolen  lead,  see  ante  953. — 
Punuhmeni.    If  the   defendant  be 
found  guilty  of  stealing  lead  to  the 
value  of  ten  pence,  he  may  have 
judgment  to  be  whipped  as  Ibr  petit 
liut^eny,  2  East  P.G.  594. 
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/ 

with  force  and  arms,  at,  &c.  aforesaid,  feloniously  was  pre- 
sent, aiding,  abetting  and  assisting  the  said  A.  B.  in  stealing 
the  said  sixty  pounds  weight  of  lead,  so  as  aforesaid  fixed 
to  the  said  dwelling  house,  against  the  form  of  the  statute, 
8cc.  and  against  the  peace,  &c. 

[As  in  die  precedent  before  the  last  to  the  end,  and  then  Against 
as  follows.]  And  the  jurors,  8cc.  do  further  present,  that  E.  ^^?  r®" 
F.  late  of,  &c.  labourer,  afterwards,  to  wit,  on  the  said,  &c.  Siritol^ 
with  force  and  arms,  {b)  at,  &c.  aforesaid,  the  said  six^  lead, 
pounds  weight   of  lead,  so  as  aforesaid  feloniously   stolen,  For  steal- 
taken  and  carried  away,  feloniously  did  receive,  (he  the  said  g'^l^f^ 
E.  F.  then  and  there  well  knowing  the  said  sixty  pounds  church 
weight  of  lead,  to  have  been  feloniously  stolen,)  against  the  on  4  Gea 
form  of  the  statute,  &c.  and  against  the  peace,  &c.  n.  c.  32, 

That  A.  B.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  ^)^ 
&c.  aforesaid,  — —  pounds  weight  of  lead,  of  the  value  of  count, 
^—  belonging  to  the  Reverend  C.  D.  Clerk,  Rector  of  the  pa-  laying  the 
rish  aforesaid,  in  the  county  aforesaid,  and  then  and  there  P^*^^ 
being  fixed  to  'the  parish   church  of  —  aforesaid,  in  the  j„  ^^  ^^ 
county  aforesaid,  then  and  there  feloniously  did  steal,   take  tor. 
and  carry  away  agsdnst  the  form  of  the   statute,  &c.  and  Second 
against  the  peace,  &c.     And  the  jurors  aforesaid,  upon  their  ^^^^' 
oath  aforesaid,  do  further  present,  that  the  said  A.  B.  on  the  p^perty 
said  —  day  of-—  in  the  year  aforesaid,  with  force  and  arms,  m  the  lead 
and  at  the  parish  aforesaid,  in  the  county  aforesaid,  — ^ —  ^  h*^V 
pounds  weight  of  lead,  of  the  value  of  — —  belonging  to  E,  ^.j^n, 
r .  and  G.  H.  Churchwardens  of  the  parish  aforesaid,  in  the  ofthepv 
coun^  aforesaid,  and  then  and  there  being  fixed  to  the  pa-  '^*"^' 

rish  church  of aforesaid,  in  the  county  aforesaid,  then  ^^j^y. 

and  there  feloniously  did  steal,  take  and  carry  away,  agsunst  ing  the 
the  form  of  the  statute,  &c.  and  against  the  peace,  &c.  [Com-  propeity 
Mencement  as  in  second  count.]  — ;-  pounds  weight  of  lead,  }J^^^^ 

of  the  value  of belonging  to  the  inhabitants  and  parish-  ,^^1*^. 

ioners  of  the  parish  of aforesaid  in  the  county  aforessud,  rishioner*. 

and  then  and  there  being  fixed  to  the  parish  church  of Fourth 

aforesaid,  in  the  county  aforesaid,  then  and  there  felonious-  ^^^ 

ly,&c.  [as  in  the  second  count  to  the  end.] pounds*  weight  fo,  gteal- 

of  lead,  of  the  value  of then  and  there  being  fixed  to  inglead 

the  parish  church  of  — ^  aforesaid,  in  the  county  aforesaid,  '^^^J^* 
then  and  there  feloniously,  &c.  [as  in  second  count  to  the  end.]  ^olrtrory 

London.   The  jurors  for  our  siud  lord  the  king,  upon  their  to  the  8ta> 

oath  nresent,  that  S.  C,  late  of  London,  widow,  and  A.  J.  tute,  &c. 

late  oi  the  same,  yeoman,  being  common  buyers  and  receiv-   [*967] 

Por  re- 
■  ceiring 

(6)  The  words  '*  force  and  arms,"  (c)  See  notes  to  the  last  precedent. 

are  inserted   in  some  precedents,  The  second  and  third  counts  could 

Cro.  C.  C .  7th  Ed.  460.  but  omitted  not  be  supported  in  law,  see  1  Leach* 

in  others,  see  Starkie,  454.  330.  in  notia. 

Crim.  Law.  vol.  hi.  3  d 
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ttolenlead,  ers  of  stolen  lead,  iron,  bell  metal,  and  other  things,  on  the 
knowing  second  day  of  March,  in  the  twenty-first  year  of  the  reign  of 
^t^r^^n  ^^'^  sovereigfn  lord  George  the  third,  king  of  Great  Britain, 
^9  Geo.  II.  &c*  with  force  and  arms,  at  London,  that  is  to  say,  at  the 
c.  SO.  s.  1.  parish  of  AUhallows  upon  the  wall,  in  the  ward  of  Broad 
for  a  mi*-  Street,  in  L.  aforesaid,  unlawfully  and  unjustly,  did  buy  and 
ourbefore  ^^c^i^e,  and  each  of  tfiem  did  buy  and  receive,  two  pounds 
the  con-  and  one  half  pound  weight  of  bell  metal,  of  the  value  of 
viction  6£  17  pence,  and  thirty-two  pounds  weight  of  lead,  of  the  value 
*^^af  fe!^^  of  tour  shillings  of  the  goods  and  chattels  of  one  J.  D.,  then 
Ion,  (J)  lately  before  leloniously  stolen,  taken  and  carried  away,  bv 
Fxi4t  one  G.  B.  and  by  one  T.  H.,  they  the  said  S.  and  A.  and  eacn 

count  fop    Qf  them,  then  and  there  well  knowing  the  same  to  be  stolen 
&c.^ffen&-  ^^^  unlawfullv  come  by,  against  the  form  of  the  statute,  &c. 
rally.         and  against  tne  peace,  &C.    ^nd  the  jurors,  &c.  do  further 
Second      present,  that  the  said  S.  C.  and  A.  J.,  afterwards,  to  wit,  on 
count,  for  ^j^^  same  day  and  year  aforesaid,  with  force  and  arms,  at,  &c. 
he.  under  aforesaid,  unlawfully  and  unjustly,  in  a  clandestine  manner, 
value,  &c.  at  under  rates,  prices  and  values,  did  buy  and  receive,  and 
each  of  them  did  buy  and  receive  from  llie  aforesaid  G.  B. 
and  T,  H.,  other  two  pounds  and  one  half-pound  weight  of 
bell  metal,  of  the  value  of  ten  pence,  and  other  thirty-two 
pounds  weight  of  lead,  of  the  value  of  four  shillings,  of  the 

S roods  and  chattels  of  the  aforesaid  J.  D.  there  lately  be- 
ore  feloniously  stolen,  taken  and  carried  away,  by  certain 
ill-disposed  persons,  to  the  jurors  aforesaid  as  yet  unknown, 
they  the  said  S.  C.  and  A.  J.,  and  each  of  them  then  and 
there  well  knowing  the  same  to  have  been  stolen,  and  unlaw- 
fully come  by,  against  the  form,  &c.  and  against  the  peace 
&c. 
For  felo-        City  of  Worcester,  and  county  of  the  same.    That  J.  J, 

nyinateal^  

big  biUa  0/  '     ^    ^ 

exchange        (d)  See  other  precedents.  Cro.  fore,  were  not  subjects  of  larceny, 
beings  in     C.  C.  7th  Ed.  457.  8th  Ed.  250.  1  New  Rep.  3.    But  this  doctrine 
payment     Starkie,  459.  and  see  the  law  affect-  does  not  seem  weU  founded  ;  for 
for  duties  in^  receivers  at  large,  and  the  re-  in  the  celebrated  case  of  llr.  Aslett, 
to  the         quisites  of  indictments  against  them  the  majority  of  the  judges  thought 
king,  on     ante  927.  invalid  exchequer  biUs  were  bank 
2  Geo.  n.        (/)  See  other  precedents,  Cro.  eflfecU  within  15  Geo.  II.  c  13.  s. 
c.  25.  s.  3.  C.  C.  296.  Cro,  C.  A.  287.  Starkie,  12.  I  New  Rep.  9.  2  Leach,  958. 
(/)             442.    This  precedent  describes  the  And  it  has  been  subsequently  hol- 
bill  more  fully  than  necessary,  see  den,  that  when  the  notes  of  a  coun- 
below.    The  ofence  is  founded  on  try  bank  having  been  paid  by  the 
2  Geo.  II   c.  25.  s.  3.  revived  and  correspondent  in  Iiondon,  and  there- 
made  perpetual  by  9  Geo.  II.  c.  18.  fore,  no  longer  valuable  as  securi- 
See  the  act  recited  ante  928.    Be-  ties,  are  sent  to  the  country  in  order 
fore  this  statute    securities  could  to  be  re-issued  (which  they  may  be 
only  be  obiects  of  theft  to  the  a-  under  44  Geo.  HI.  c.  98.  and  48  Geo. 
mount  of  the  paper  and  stamps  {  III.  c.  149.  s.  14)  and  are  stolen  dur- 
and  it  has  been  contended  that  these  ing  the  journey,  an  indictment  may 
were  too  insignificant  to  be  called  be  sustained  to  the  value  of  the 
^goodB  and  chattels,"  and,  there-  stamps  and  paper,  which  still  might 
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late  of,  &c.*  on,  &c.  with  force  and  arms,  at,  &c,  aforesaid,  pint 
feloniously  did  steal,  take  and  carry  away  a  certain  bill  of  count,  lay- 
exchange,  bearing  date  the  twelfth  day  of  October,  in  thfr  ^"^  *^® 
year  of  our  Lord  one  thousand  seven  hundred  and  eighty-  SJ^niL 
five,  subscribed  with  the  name  E.  I.  for  J.  B.  W,  and  1.,  jesty. 
Mid  directed  to  certain  persons  by  the  names  and  descrip-    [*9d82 
tion  of  Messrs.  B.  C.  E.  and  P.  bankers,  London,  for  the 

Eayment  of  five  hundred  and  twenty-six  pounds,  seven  shil- 
ngs  and  eight  pence,    nineteen  days   after  date  to  the 
order  of  one  T.  F.  for  -value  received,  and  indorsed  by^ 
the  said  T.  F.,  and  also  indorsed  by  one  J.  B.  in  sub- 
stance as  follows,  to  wit,  "pay  the   contents  to  Messrs. 
C.  and  Co.  or  order,  being  his  majesty's  money  on  return^ 
J.  B."  the  said  bill  of  exchange  being  then  and  there  of  the 
value*  of  five  hundred  and  twenty-six  pounds,  seven  shillings  [*969J 
and  eight  pence,  of  lawful  money  of  Great-Britain,  and  being 
Ae  properly  of  our  lord  the  king,  and  the  money  therein  men- 
tioned payable  and  secured  by  the  said  bill  of  exchange,  as 
aforesaid  then  and  there  being  due  and  unsatisfied  to  our  said 
lord  the  king,  the  proprietor  thereof,  against  the  form  of  the 
statute,  &C.  and  against  the  peace,&c.     And  the  jurors,  &c.  Second 
do  further  present,   that,  &c.  [same  as  the  Jtrst  county  only  count,  lay- 
aUeging-  the  bill  of  exchange  to  be]  the  property  of  the  said  J.  ^^  ^® 
B.,  and  the  money  therein  mentioned  payable  and  secured  Si  J.B/ 


hare  been  used  by  the  owners,  3 
Leach,  1036.    But  it  is  not  felony 
under  the  statute  to  steal  bankers' 
notes  which  have  been  completely 
executed  but  never  put  in  circula- 
tion because  no  money  is  due  upon 
them,  4  Bla.  Com.  234.  n.  6.  Christ. 
£d.    Nor  is  it  an  offence  under  the 
act  to  compel  a  man  to  write  and 
agB  a  note  on  the  paper  and  with 
the  ink  of  the  defendant,  2  Leach, 
673.  ante  929.  As  to  the  embezzle^ 
ment  of  notes  &c.  by  cashiers,  clerks 
and  servants,  see  post  935,  6.    The 
hdictmeni  must  follow  the  langu- 
age of  the   statute  on  which  it  de- 
pends.   It  does   not   seem  at    all 
necessary  to  set  forth  the  particulars 
of  the  instrument  stolen,  but  merely 
to  describe  it  in  the  language  of  the 
statute,  and  add  its  value  in  order  to 
show  the  degpree  of  the  offence  it  is 
intended  to  charge.     For  it   has 
been  holden  sufficient  to  allege  that 
the  defendant  stole  ^  divers,  to  wit, 
nine  bank  notes  for  the  payment  of 
divers  sums  of  money,  in  the  whole 
amounting  to  a  large  sum  of  money 
to  wit,  the  sum  of  —  of  lawful  mo- 


ney, and  of  the  valUe  of — "  without 
even  stating  the  value  of  any  indi- 
vidual note,  2  Leach,  1103.  And 
an  indictment  describing  two  prom- 
issory notes  as  «  a  promissory  note 
for  the  payment  of  one  guinea,  and 
also  one  other  promissory  note  for 
the  payment  ot  five  guineas,  which 
said  notes  were  the  property  of  J. 
S.  and  were  due  ana  unsatisfied,'' 
has  been  holden  valid,  2  East  P.  C. 
602.  Nor  will  it  make  any  differ- 
ence if  a  bill  of  exchange  be  de- 
scribed without  stating  an  indorse- 
ment made  since  it  came  into  the  of- 
fender's possession,  id.  ibid.  On  the 
other  hand,  the  most  ample  descrip- 
tion will  not  supply  the  omission  of 
the  terms  used  in  the  statute.  Thus 
if  the  defendant  be  charged  with 
the  theft  of  **  a  certain  note  commonly 
caOcd  a  bank  note"  the^ purport  of 
which  is  afterwards  accurately  stated 
the  proceedings  will  be  defective, 
as  not  following  any  of  the  terms 
used  by  the  legislature  to  ascertain 
the  objects  of  krceny,  2  East  P.  C. 
601. 
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by  the  said  last  mentioned  bill  of  exchange  as  aforesaid,  then 
and  there  being  due  and  unsatisfied  to  the  said  J.  B.  the  pro- 
prietor thereof,  agsunst  the  form  of  the  statute  in,  Sec.  and 
Tiiinl        against  the  peace,  &c.     And  the  jurors,  &c.  do  further  pre- 
.^^"^^^y*  sent,  that,  &c.  [same  as  first  county  only  stating  the  bill  of 
property    exchange  to  be"]  the  property  of  S.  C.  widow,  R.  L^  R.  D.,  J. 
ui  sevend  C.  and  J.  K.,  and  the  money  therein  mentioned,  payable  and 
persons,     secured  by  the  said  last  mentioned  bill  of  exchange  as  afore- 
said, then  and  there  being  due  and  unsatisfied  to  the  said  S. 
C,  R.  L.,  R.  D.,  J.  C.  and  J.  K.  the  proprietors  thereof, 
against  the  form  of  the  statute,  &c.  and  against  the  peace,  &c. 
For  felony      That  A.  B.  late  of,  &c.  on,  &c.  with  force  and  arms,  at, 

in  stealing  ^^  aforesaid,  feloniously  did   steal,   take  and  carry  away, 
a  promts-  .'  r-^i  ^ir^i  ^   r 

gory  note,  ^^^  promissory  note,  for  the  payment  ot  the  sum  of  — 
on  2  Geo.  pounds,  and  oi  the  vsdue  of  ^-^  pounds,  the  said  note  at 
n.  c.  25. 8.  the  time  of  committing  the  felony  aforesaid,  being  the   pro- 
•  ^'        perty  of  one  C.  D.  and  the  said  sum  of  ^—  pounds,  paya- 
ble and  secured  by  the  same  promissory  note  being  then  due 
and   unsatisfied  to  the  said  C.  D.  the   proprietor  thereof, 
against  the  form,  &c.  and  against  the  peace,  &c. 
For  felony      That  A.  B.  late  of,  &c.  on,  &c.  witn  force  and  arms,  at, 
in  stealing  gj^c.  aforesaid,  feloniously  did  steal,  take  and  carry  away,  one 
exchange   ^*^  ^^  exchange  for  the  pa}rment  of  ten  pounds,  and  of  the 
on  2  Geo.    value  of  ten  pounds,  the  said  bill  of  exchange,  at  the  time  of 
II.  c.  25. 8.  committing  the  felony  aforesaid, .  being  the  property  of  C.  L., 
^'  W        and  the  said  sum  of  ten  pounds  payable  and  secured  by  and 
upon  the  same  bill  of  exchange,  then,  to  wit,  at  the  time  of 
committing  the  felony  aforesaid  being  due  and  unsatisfied  to 
the  said  C.  L,  the  proprietor  thereof,  against  the  form,  &c. 
and  against  the  peace,  &c. 
For  felony      That  A.  B.  late  of,  &c.  on,  &c.   at,  8cc.   aforesaid,  with 
in  stealing  force  and  arms,  at,  &c.  {foresaid,  feloniously  did  steal,  take 
*  ^^   2  *^^  carry  away*  one  bank  note  for  the  payment  often  pounds, 
<^o!  n?c.  ^^^  ^^  ^^  value  of  ten  pounds,  then  and  there  being  found, 
25.  s.  3.  (t)  and  then  and  there  being  the  property  of  the  said  C.  L.  and 
[*970j   the  said  sum  of  ten  pounds,  payable  and  secured  by  and  up- 
on the  said  note,  then  and  there  remaining  due  and  unsatisfied 
to  the  said  C,  L.  the  proprietor  thereof,  against  the  form  of 
the  statute,  &c.  and  against  the  peace,  &c. 
Forsteal-       That  £.  B.  late  of,  &c.  labourer,  on,  8cc.  with  force  and 
ingtwo      arms,  at,  &c.  aforesaid,  feloniously  did  steal,  take  and  ckrry 
rKnotST  *^^y  ^^^  promissory  notes  of  the  value  of  fifty  pounds  each, 


( ^^)  See  a  similar  precedent,  Cro.  neral  note  ante  928. 
C.  C.  296.  and  see  general  note  an-         (t)  See  a  similar  precedent,  Cro. 

te  928.  C.  C.  296.  Starkie,  442.  see  general 

(h)  See  a  dmilar  precedent,  Cro.  note  ante  928. 

C.  C.  296,  Starkie,  442.  ane  see  ^e-  . 
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property  of  J.  B.,  against  the  form,  &c.  and  agunst  the  ?*  ^^• 
peace  of  our  said  lord  the  king,  his  crown  and  dignity.    And  ^^* 
the  jurors,  &c.  do  further  present,  that  the  said  £.,  6.. after-  counts 
wards,  to  wit,  on,  &c.  aforesaid,  with  force  and  arms,  at,  for  steal- 
&c.  aforesaid,  feloniously  did  steal,  take  and  cany  away,  two  ^^  ^^ 
pieces  of  paper,  each  of  the  said  pieces  of  paper,  being  then  whldi 
and  there  stamped  with  a  stamp  oi  the  value  of  four  shillings  they  were 
and  six  pence,  the  same  being  the  stamp  directed  and  requir-  written. 
ed  by  the  statute  in  such  case  made  and  provided,  on  every  gec^^Q^ 
pinmissory  note  for  the  payment  to  the  bearer  on  demand  of  count  for 
any  sum  of  money  exceedmg  30/.  and  not  exceeding  50/.  both  stealing 
the  above  mentioned  pieces  of  paper  being  so  stamped  as  ^^ 
aforesaid  at  the  time  of  the  committing  the  felony  aforesaid,        ^  ' 
and  the  goods  and  chattels  of  the  siud  J.  B.,  and  each   and 
every  of  the  said  stamps   being  then  available  and  of  full 
force  and  eflPect,  against  the  peace,  &c.     And  the  jurors,  &c.  Third 
do  further  ^sent  that  the  said  E.  B.  afterwards,  to  wit,  on,  J^JJ^^^' 
&c.  aforesaid,  with  force  and  arms,  at,  &c.  aforesaid,  two  the 
pieces  of  paper  duly  stamped  as  directed  and  required  by  the  8t«mp8»  in 
statute  in  such  case  made  and  provided,  of  the  value  of  nine  ^  ™ore 
shillings,  of  the  goods  and  chattels  of  the  said  J.  B«,  felonious-  ^^ 
ly  did  steal,  take  and  carry  away,  against  the  peace,  &c.  Foroipital 

That  A.  B.  late  of,  &c.  C.  D.  late  of,  &c.  and  £•  F.  late  of,  felony  in 
&c-  not  regarding  the  laws  and  statutes  of  this  realm,  nor  ^^'^  j^S. 
the  pains  and  penalties  therein  contained,  after  the  first  day  ^S^a^ 
of  June,  in  the  year  of  our  lord,  one  thousand  seven  hundred  and  steal- 
and  twenty-three,  to  wit,  on,  &c.  being  armed  with  pistols  ing<fc«rin 
and  other  offensive  weapons,  and*  having  their  faces  blacked  |^J^^' 
and  disg^sed,  with  force  and  arms,  at,  &c.  aforesaid,  in  a  park,  ^th 
certain  park  there  lying  and  b^ing  (inclosed  with  wooden  painted 

Jiales,  wnere  deer  had  been  usually  and  then  were  kept,  be-  Sf  ^*^^ 
onging  to  Sir  J.  S.  baronet,)  unlawfully  and  feloniously  did  act^c^o. 
enter  and  appear,  and  one  fallow  deer  of  the  price  of     r    ,  i.  c.  23. 
of  the  goods  and  chattels  of  the  said  Sir  J.  o.  in  the  same  (^) 
park  then  and  there  being  found  with  force  and  arms,  then    ['''^S^l] 
and  there  unlawfully,  wilfully  and  feloniously,  did  hunt, 
wound,  kill,  destroy,  steal,  take  and  carry  away,  against  the 
form  of  the  statute,  &c.  in  contempt,  &c.  to  the  evil  example, 
&c.  and  against  the  peace,  &c. 


(J)  The  defendant  may  he  indict- 
ed for  stealing  stamps  and  paper,  if 
they  can  he  used  again,  though  the 
bill  is  not  valid,  see  notes  ante  968. 
h.  f.  2  Leach,  1036.  see  general  note 
ante  917  to  959. 

(k)  See  nmilar  precedents,  Cro. 
C.  C.  82.   Starkie,  438.    As  to  the 


offence  founded  on  9  Geo.  I.  c.  22. 
see  ante  929.  The  Indictment  must 
strictly  pursue  the  terms  of  the  stat- 
ute, which  having  been  passed  on  a 
particular  occasion,  appears,  now  the 
necessity  has  ceased  exceedingly 
severe. 
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For  a  sin-        That  on,  &c.  W.  T.  of,  &c.  keeper,  came  before  George, 
^*^16g"^'  lord  v.,  and  A.  B.  esquire,  two  of  the  justices  of  our  said 
m.  c.  30.    ^^^d  ^^^  ^^^S^  assigned  to  keep  the  peace  of  our  said  lord  the 
inkiliin^a  king  in  the  said  county,  and  also  to  hear  and  determine  di* 
deerinti^e  yers  felonies,  trespasses  and  other  misdemeanours  commit- 
Need-        ^^  within  the  said  county,  and  gave  the  said  justices  to  un- 
wood,af.    derstand  and  be  informed,  that  B.  B.  late  of,  &c.  labourer, 
tef  being   on,  &c.  in  the  forest  or  chase  of  Needwood,  then  of  our  said 
respec      1qj.j  ^^  king,  in  the  county  aforesaid,  and  wherein  deer  then 
vict^^**""  w^re,  and  long  before  had  been  usually  kept,  did  kill  a  certain 
once  be-     fallow  deer  without  the  consent  of  our  ssud  lord  the  king,  then 
fore  on  si-  beinir  the  owner  of  the  said  forest  or  chase,  and  of  the  deer 
fsnces  rn  ^**^°  ^^  same,  or  of  any  other  person  then  chiefly  entrust- 
ed with  the  custody  of  th6  said  forest  or  chase,  or  of  the  deer 
within  the  same,  against  the  form  of  the  statute,  &c.  and  also 
that  J.  A.  late  of,  &c.  miller,  on  the  said,  &c.  in  the  forest  or 
chase  aforesaid,  did  wilfully,  knowingly  and  unlawfully  aid  and 
assisthim  the  said  B.  B.  in  so  liinlawfuUy  killing  the  said  fallow 
deer,  against  the  form  of  the  statute  aforesaid,  and  thereupon 
i  afterwards,  to  wit,  on  the  said,  &c.  at,  &c.  aforesud,  they  the 

said  B.  B.  and  J.  A.  then  appearing  and  being  present  before 
the  said  justices,  were  severally  asked  by  them  the  said  jus- 
tices, if  they  could  say  any  thing  in  their  defences  severally  and 
respectively,  why  they  or  either  of  them  should  not  be  con* 
victed  of  uie  premises  severally  charged  upon  them  in  form 
aforesaid,  and  had  nothing  to  say  in  their  defences,  severally 
and  respectively,  and  that  the  same  premises  being  also  then 
fully  and  duly  proved  upon  the  oath  of  J.  B.  of,  &c.  labourer, 
a  credible  witness,  it  manifestly  appeared  to  them  the  said  jus- 
tices, that  they  the  said  B.  B.  and  J.  A.  were  severally  giulty 
[*972]  of  the  said  offences*  severally  charged  upon  them  in  manner 
aforesaid,  and  that  it  was  therefore  then  and  there  consider^ 
ed  and  adjudged  by  them  the  said  justices,  that  the  said  B. 
B.  and  J.  A.  should  be  severally  convicted  and  that  they 
were  severally  convicted  thereof,  according  to  the  form  of  the 
statute,  &c.  and  that  for  the  offences  aforesaid,  each  of  them 
the  said  B.  B.  and  J.  A.  according  to  the  form  of  the  statute 
aforesaid,  had  severally  fofeited  the  sum  of  thirty  pounds  of 
lawful  money  of  Great  Britain,  to  be  distributed  as  die  statute 
aforesaid  did  <Urect,  [here  followed  the  conviction  of  J.  S.  like 
ConWction  that  of  B.  J5.]  And  the  jurors,  &c.  do  further  present,  that 
of  J.  8.       ^^  said  J.  A.  and  J.  S.  being  ill-designing  and  disorderly 


(Z)  Sec  a  nmilar  precedent,  Cro.  for  seren  years;  it  ift  necesary  to^ 

C.  A.  132.  see  ante  929.    Under  the  call  the  owner  of  the  deer,  to  prove 

43  Geo.  m.  c  lOr.  which  makes  the  that  he  did  not  consent,  or  the  pri- 

huntingor  destroyiM^of  deer  with-  oner  will  be  acquitted,  2  Campb. 

out  the  consent  of  the  owner,  felo-  654% 
ny,  punidiable  with  transportation 
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persons,  not  regarding  the  laws  and  statutes  of  this  realm, 
nor  fearing  the  pains  and  penalties  therein  contained,  after 
having  been  severally  so  convicted  as  aforesaid,  afterwards 
and  after  the  tenth  day  of  June,  which  was  in  the  year  of  our 
Lord  one  thousand  seven  hundred  and  seventy-six,  to  wit, 
on,  &c.  with  force  and  arms,  at  the  ward  of  Tutbury,  other- 
wise Tutbury-ward,  (being  an  extra  parochial  place)  (m)  in 
the  forest  of  Needwood,  in  the  said  county  of  S.,  the  said  fo- 
rest then  and  long  before  and  still  being  the  forest  of  our  said 
lord  the  king,  there  called  and  known  by  the  name  of  Need- 
wood  forest,  and  being  a  forest  where  deer  on  the  said,  &c. 
were  and  for  the  space  of  forty  years  and  more,  then  last 
past,  have  been  usually  kept,  and  still  are  usually  kept,  one 
male  fallow-deer  of  our  said  lord  the  king,  of  tne  price  of 
twenty  shillings,  there  then  found,  without  the  consent  of  our 
said  lord  Ae  king,  then  being  the  owner  of  the  said  forest, 
and  of  the  ssud  last-mentioned  deer,  or  of  any  other  person 
then  chiefly  entrusted  with  the  custody  of  the  said  last-men- 
tioned deer,  and  of  the  said  forest,  and  without  being  in  any 
wise  duly  authorised  in  that  behalf,  then  and  there  unlawfully 
and  feloniously  did  kill,  to  the  great  damage  of  our  said  lord 
the  king,  to  the  evil  example,  &c.  against  the  form  of  the 
statute,  &c.  and  against  the  peace,  &c.  And  the  jurors  afore-  ®*^^^ 
said,  upon  their  oath  aforesaid,  do  further  present,  that  the  ^2tingina 
said  J.  A.  and  J.  S.,  after  having  been  severally  so  convict-  forest, 
ed  as  aforessud,  afterwards,  to  wit,  on  the  said,  &c.  with 
force  and  arms,  at  said  ward  of  Tutbury,  otherwise  Tut- 
bury-ward, in  the  said  county  of  S.,  in  the  said  forest  of 
our  said  lord  the  king,  called  Needwood  forest,  then  and 
long  before,  and  still  being  the  forest  of  our  said  lord  the 
king,  there  called  and  known  by  the  name  of  Needwood 
forest,  and  being  a  forest  where  deer  then  were,  and  long 
before,  and  ever  since  have  been  usually  kept,  one  other 
male  fallow  deer,  of  our  s^d  lord  the  king,  of  the  price 
of  twen^  shillings,  there  then  found,  without  the  con- 
sent* of  our  said  lord  th%  king,  then  being  the  owner  of  [*973] 
the  said  forest,  and  of  the  said  last-mentioned  deer,  or  of  any 
other  person  then  chiefly  entrusted  with  the  custody  of  the 
said  last-mentioned  deer,  and  of  the  ssud  forest,  and  without 
being  in  anywise  duly  authorised  in  that  behalf,  tl^  and 
there  unlawmlly  and  feloniously  did  take  and  carry  away,  to 
the  great  damage,  &c.  [as  in  Jirst  count.]  Third  count  "  for 
killing'  in  a  Chase,^^  Fourth  count  "  for  taking  in  a  chase.'* 

That  A.  B.  late  of,  &c.  within  six  calendar  months  next  For  amis- 
before  the  day  of  the  taking  of  this  inquisition,  to  wit,  on,  <1®"\**'*" 
he.  with  force  and  arms,  at,  &c.  unlawfully  did  enter  into  a  stealing 


(m)  These  words  were  omitted  in  2nd  and  4th  counts. 
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Jt»h  out  of  certain  parl^)  then  and  there  fenced  in  and  enclosed,  called  D. 

v^dock!^   Park,  oi  and  belonging  to  one  E.  F.  esquire,  and  in  which 

on  5  Geo.  said  park  there  then  was  a  certain  pond  of  water,  and  then 

m.  c.  14.   and  tnere,  to  wit,  on,  &c.  at,  &c. .  feloniously  {n)  did  steal, 

■jj^C"*)    take,  kill  and  cany  away  certain  fish,  to  wit,  mirty  fish  called 

count  fiw  carp,  thirty  fish  called  tench,  and  thirty  fish  called  perch,  of 

stealing,     the  value  of  forty  shillings,  then  and  there  bred,  kept  and 

taking  and  preserved  in  such  pond  of  water,  without  the  consent  of  the 

]^^!^eM  ****^  ^*  ^'  ^^  owner  of  the  said  pond  and  fish,  against  the 

and  pre-     form,  &c.  and  against  the  peace,  &c.  And  the  jurors,  &c.  do 

8enred,m  further  present,  that  the  said  A.  B.  afterwards  and  within 

a  pond  si-    gj^  calendar  months  next  before  the  day  of  the  taking  of  this 

p3,l^  "*  *   inquisition,  to  wit,  on  the  ssud,  &c.  with  force. and  arms,  at, 

Second      &c.  aforesaid,  unlawfully  did  enter  into  the  said  park  called 

count  for    D.  park,  so  fenced  in  and  enclosed,  of  and  belonging  to  the 

^^7'     ssdd  £.  F.  as  aforesaud,  and  in  which  said  park  there  then  was 

preserved  ^  certain  pond  of  water,  and  then  and  there,  to  wit,  on  die 

in  a  pond  same  day  and  year  last  aforesaid,  at,  &c.  aforesaid,  felonious- 

situate  in    ly  jid  destroy  certain  fish,  to  wit,  &c.  [as  before^  then  and 

^^^  '      tnere  preserved  in  the  said  last-mentioned  pond  of  water, 

without  the  consent  of  the  sud  £.  F.  the  owner  of  the  said 

last-mentioned   pond  and  fish,  against  the   form,  &c.  and 

against  the  peace,  8cc.     Third  Count  like  the  Jirst^  using  the 

-word  "  paddock"  instead  ©/*  "  park,"  Fourth  Count  like  the 

second^  with  the  same  variation. 

Por  amis-      That  A.  B.  late  of,  &c.  and  C.  D.  late  of,  &c-  on,  &c.  with 

our*  on  31  ^^^^^  *^^  9rms  in  the  county  aforesaid,  {p)  by  means  cf  a 

Geo.  m.    certain  net,  did  unlawfully,'*^  knowingly,  Imd  wilfully  take 

«.  51.  for    and  catch  from  a  certain  oyster  fishery  within  the  limits  and 

taking       precincts  of  the  port  of  King^s  Lynn  in  the  said  county  of  N., 

Scffrom  a  of  and  belonpng  to  the  mayor  and  burgesses  of  the  borough 

fishery,      of  Lenne  Regis,  commonly  called  King  s  Lynn,  in  the  county 

<^)  of  N. ;  one  gallon  of  oysters  of  the  value  of  one  shilling,  of 

1*974]  ^Q  goods  and  chattels  of  the  said  mayor  and  burgesses^  the 

same  fishery  being  an  oyster  fisher^  of  this  kingdom,  and  the 

ssud  A.  B.  and  C.  D.  &c.  not  being  the  owners,  lessees,  or 

occupiers  of  such  fishery,  or  otherwise  lawfully  intitled  to 

take  or  catch  oysters  uierein,  against  the  peace,  &c.  and 

agsuns^  the  form  of  the  statute,  &c.  And  the  jurors,  &c.  that 

count.        ^^  ^^^^  ^'  ^*  ^^^  ^*  ^-   ^^  ^^  ^^^>  ^^'  ^^^  unlawfully^ 

(m)  See  similar  precedents^  Cro.  plusagey  East  P.  C.  611.   Starkie 

C.  C.  198.   Starkie,  437.    4  Went.  183. 

356.  Cro.  C.  A.  291.    As  to  the  o/^  (n)  The  precedents  osuaOj  con- 

fencet  see  ante  929.    In  the  indict^  tun  this  word, 

fiimf  there  is  no  occasion  to  ayer  the  (o)  As  to  the  ofieacey  see  ante 

fish  to  be  the  jrootb  and  ehatuU  of  '  930. 

any  one,  but  if  those  words  are  in-  (^)  There  is  no  occasion  to  lay 

serted,  they  may  be  rejected  as  sur*  say  parish,  44  Geo.  m.  c.  144.  s.  3. 
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knowingly  and  wilfully  use  a  certain  net  within  the  limits  of 
a  certain  oyster  fishery,  within  the  limits  and  precincts  of  the 
port  of  King's  Lynn  in  the  said  county  of  N.,  of  and  belong* 
ing  to  the  mayor  and  burgesses  of  the  borough  of  Lenne  Re- 
gis, commonly  called  King's  Lynn  in  the  county  of  N.,  for  the  * 
purpose  of  taking  and  catching  oysters,  the  same  fishery  be- 
ing an  oyster  fishery  of  this  kingdom  and  the  said  A.  B.  and 
C.  D.  not  being  the  owners,  lessees,  or  occupiers  of  such  fish- 
ery, or  otherwise  lawfully  intitled  to  take  or  catch  oysters 
therein,  against  the  peace,  &c.  and  against  the  form  of  the 
statute,  &c.  And  the  jurors,  &c.  do  rorther  present,  that  the  Third 
said  A.  B.  and  C.  D.  on,  &c.  with  force  and  arms  in  the  <^o^ 
county  aforesaid,  by  means  of  a  certain  dredge,  did  unlaw- 
fully, knowingly  and  wilfully  take  and  catch  from  a  certain 
oyster  fishery  within  the  limits  and  precincts  of  the  port  of 
King's  Lynn  in  the  said  county  of  N.  of  and  belonging  to 
the  mayor  and  burgesses  of  the  borough  of  Lenne  Regis, 
commonly  called  King's  Lynn,  in  the  county  of  N.,  one  gEd-* 
Ion  of  oysters  of  the  value  of  one  shilling,  of  the  goods  ai^d 
chattels  of  the  said  mayor  and  burgesses,  the  same  fishery 
being  an  oyster  fishenr  of  this  kingdbm ;  and  the  said  A.  B. 
and  C.  D.  hot  being  uie  owners,  lessees,  or  occupiers  of  such 
fishery,  or  otherwise  lawfully  intitled  to  take  or  catch  oysters 
therein,  against  the  peace,  occ.  and  against  the  form  of  the 
statute,  &c.  And  the  jurors,  &c.  do  further  present,  that  the  Fourt]^ 
said  A.  B.  and  C.  D.  on  the  said,  &c.  with  force  and  arms  in  couiit 
the  county  aforesaid,  did  unlawfully,  knowingly  and  wilfully 
use  a  certain  dredge  within  the  limits  of  a  certain  oyster  fish- 
ery within  the  limits  and  precincts  of  the  port  of  King's 
Lynn,  in  the  said  county  of  N.,  of  and  belonging  to  Ae 
mayor  and  burgesses  of  the  borough  of  Lenne  Regis,  com- 
monly called  King's  Lynn,  in  the  county  of  N.,  for  the  pur- 
pose of  taking  and  catching  oysters,  the  same  fishery  being 
an  oyster  fishery  of  this  kingdom  ;  and  the  said  A.  B.  and 
CD.  not  being  the  owners,  lessees,  or  occupiers  of  such  fish- 
ery, or  otherwise  lawfully  intided*  to  take  and  catch  oysters  [#975] 
therein,  against  the  peace,  &c.  and  against  the  form  of  the 
statute,  &c. 

That  A.  B.  late  of,  &c.  on,  &c.  with  force  and  arms,  did  ^j®' *  ^"" 
knowingly,  w:ilfiilly,  and  feloniously  steal,  take  and  carry  fii*43^: 
away  from  a  certain  oyster  bed  within  the  limits  and  pre-  m.  c.  144. 
cincts  of  the  port  of  King's  Lynn,  in  the  said  county  01  N.,  fo'  "te*!- 
the  property  of  the  mayor  and  burgesses  of  the  borough  of  SmToI 
Lenne  Kegis,  commonly  called  King's  Lynn,  in  the  county 
of  Norfolk,  and  sufficiently  marked  out  as  such,  one  gallon 
of  oysters  of  the  value  of  one  shilling,  of  the  goods,  chattels 


(9)  As  to  the  oflTence,  see  ante  980. 
Crim.  Law.  vol.  ui.  3  e 
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Second 
cpuAt. 


Third 
count. 


For  a  mis- 
demean- 
our in 
steaUnff 
conies  mm 
an  occupi- 
er of 
ground, 
used  for 
the  breed- 
ing and 
keeping 

thereof  in 
the  night 
time,  on  5 
Geo.  ni.c. 
14.8.6.(r) 

(*976) 


Affunstan 
mer  and 
abettor  to 
persons 
unknown, 
in  stealing 
in  the 


and  ptxtperty  of  the  said  mayor  and  burgesses,  against  the 
peace,  &c.  and  against  the  form  of  the  statute,  &c.  And  the 
jurors,  &c.  do  further  present,  that  the  said  A.  B.  on  the 
said,  &c.  with  force  and  arms  did  knowingly,  wilfully,  and 
feloniously  steal,  take,  and  carry  awtty  from  a  certain  oyster 
laying,  within  the  limits  and  precincts  of  the  port  of  King's 
Lynn,  in  the  said  county  of  N.,  the  property  of  the  mayor 
and  burgesses  of  the  borough  of  Lenne  Regis,  commonly 
called  King's  Lynn,  in  the  county  of  N.,  and  sufficiendy 
marked  out  as  such,  one  gallon  of  oysters  oJf  the  value  of  one 
shilling,  of  the  goods,  chattels  and  property  of  the  said  mayor 
and  burgesses,  against  the  peace,  &c.  and  against  the  form 
of  the  statute,  &t.  And  the.  jurors,  &c.  do  further  present, 
that  the  said  A.  B.  on  the  said,  &c.  with  force  and  arms,  did 
knowingly,  wilfully,  and  feloniously  steal,  take  and  cany 
away  from  a  certain  oyster  fishery  within  the  limits  and  pre- 
cincts of  the  port  of  King's  Lynn  in  the  said  county  of  N., 
the  property  of  the  mayor  and  burgesses  of  the  borough  of 
Lenne  Regis,  commonly  called  King's  Lynn,  in  the  said 
county  of  N.,  and  sufficiently  marked  out  as  such,  one 
gallon  of  oysters  of  the  value  of  one  shilling,  of  the  goods, 
chattels,  and  property  of  the  said  mayor  and  burgesses, 
against  the  peace,  &c.  and  against  the  form,  &c. 

Berkshire.  The  jurors,  &c.  that  A.  B.  late  of,  Sec.  on,  &c. 
with  force  and  arms,  at,  &c.  wilfully  and  wrongfully  in  the 
night  time  of  the  said  day,  that  is  to  say,  about  the  hour  of 
eleven  in  the  night  of  the  said  day,  did  enter  into  a  certain 
warren  called  W.  C.  there  situate,  and  then  and  there  lawful- 
ly used  for  the  breeding  and  keeping  of  conies,  and  then  in 
tne  occupation  of  J.  B.,  and  did  then  and  there,  wilfully  and 
wrongfully  take  in  the  night  dme  of  the  said  day,  that  is  to 
say,  about  the  hour  of  eleven  in  the  night  of  the  sud  day, 
twenty  conies  of  the  price  of  eight  shillings,  against  the 
will  of  the  said  J.  B.  then  and  there  being  the  occupier  of  the 
said  warren*  called  W.  C.  so  as  aforesaid,  dien  and  there 
lawfully  used  for  the  breeding  and  keeping  of  conies,  to  tbe 
great  damage,  &c.  against  the  form,  &c.  and  against  the 
peace,  &c.  Second  count  same  as  thejirst^  only  vsing  the  word 
"  kiir'  instead  of'  take." 

Berkshire,  to  wit.  The  jurors,  &c.  That  some  person  or 
persons,  to  the  jurors  aforesaid  as  yet  unknown,  on,  &c.  wil- 
fully  and  wrongfully,  in  the  night  time  of  the  said  day,  that 
is  to  say,  about  the  hour  of  two  in  the  night  of  the  said  day, 
with  force  and  arms,  at,  &c.  did  enter  into  a  certain  warren 


(r)  See  a  similar  precedent,  Cro.     436.    As  to  tke  ofTetice,  tee  aate 
C^  C.  132.  Gro.  G.  A.  47.    StaxiEie.     93>. 
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called  P.  F.  situate  in  the  parish  aforesaid,  in  th^  county  nighttime, 
aforesaid,  then  and  there  lawfully  used  for  the  breeding  and  conies  out 
keeping  of  conies,  and  then  in  the  occupation  of  one  J.  A.  jjj  §J]^^ 
and  did  then  and  there  wilfully  and  wrongfully  take,  in  the  cupation 
night  time  of  the  said  day,  that  is  to  say,  about  the  hour  of  <'fuie  own- 
two  in  the  night  of  the  said  day,  six  conies,  of  the  price  of  ^^^  * 
four  shillings,  against  the  will  of  the  said  J.  A.  then  and  nour,  on  5 
there  being  the  owner  and  occupier  of  the  said  warren  called  Geo.ni.c. 
P.  F.  so  as  aforesaid,  then  and  there  lawfully  used  for  the  l*«»«6-(0 
breeding  and  keeping  of  conies,  to  the  great  damage,  &c. 
against  the  form,  ^c.  and  against  the  peace,  &c.     And  the 
jurors,  &c.  do  further  present,  that  G.  F.  late  of,  &c.  on  the 
said,  &c.  with  force  and  arms,  at,  &c.  was  present,  aiding 
and  assisting  the  said  person  or  persons  as  yet  unknown  to 
the  said  jurors,  wilfully  and  wrongfully  in  the  nieht  time  of 
the  said  day,  to  wit,  about  the  hour  of  two  in  the  night  of 
the  said  day,  to  enter  into  the  said  warren  called  P.  F.  so  as 
aforesaid,  then  and  there  lawfully  used  for  the  breeding  and 
keeping  of  conies,  and  then  in  the  occupation  of  the  said  J. 
A.  and  then  and  there  wilfully  and  wrongfully  to  take  in  the 
night  time  of  the  said  day,  that  h  to  say,  about  the  hour  of 
two  in  the  night  of  the  said  day,  Ae  said  six  conies,  against 
the  will. of  the  said  J.  A.  then  and  there  being  the  owner  and 
occupier  of  the  said  warren  called  P.  F.  so  as  aforesaid  then 
and  there  lawfully  used  for  the  breeding  and  keeping  of  co- 
nies, to  the  great  damage,  Su:.  against  the  form,  &c.  and 
against  the  peace.  Sec.    [Adda  count  for  aiding'  persons  un^ 
inomn,  to  kill  conies."] 

That  A.  B.  late  of,  &ec.  on,  &c.  at.  Sec.  aforesaid,  one  Foracapl. 
gelding,*  (w)  of  the  price  of  six  pounds,  of  the  goods  and  ^  felony 
chattels  of  J,  D.  then  *nd  there  found,  and  being  then  and  a"^^^*^*/^ 
there,  feloniously  did  steal,  take,  and  lead  (w)  away,  against    r*977} 
the  peace,  &c. 

That  J.  Y.  late  of,  &c.  and  J.  Y.  late  of,  &c.  with  force  Forscapi- 
and  arms,  at,  &c.  one  wether  sheep  of  the  price  often  shil-  ^'j^^^h 
lings,  four  ewe  sheep  of  the  price  of  forty  shillings,  and  five  fj^**®*** 
lambs  of  th?  price  of  twenty-five  shillings,  of  the  goods  and  agalnftt&e 


(«)  See  A  similu'  precedent,  Oro. 
€.  C.    122  Starkie,  436. 

{t)  See  umUar  precedents,  Cro. 
€.  C.  7tJi  Ed.  445.  8th  Ed.  234. 
Starkte,  437.  As  to  the  offence 
which  is  felony  without  benefit  of 
<^l^rg79  Me  uite  931.  It.  seems, 
however,  that  if  the  jury  find  ti^e 
value  of  the  horse  to  be  within  a 
shilling,  the  prisoner  will  be  guiHy 
^nly  of  petit  larceny ;  for,  as  with- 
in  that  sum,  h^  need  not  pray  l^s 


clergy^  he  cannot  be  effected  by  ft 
statute  which  takes  it  away,  ante 
925.  Any  person  apprehending 
and  prosecuting  to  conviction  t 
horse  stealer,  shall  have  a  certificate 
signed  by  the  judffe  to  exempt  him 
from  all  parish  and  ward  ofiices,  10 
&  11  W.  in.  c  23. 

(w)  Say  <«  mare^**  or  **  A©fw,*'  ao- 
cording  to  the  fact. 

(w)  This  term  is  prope$r,  1  Hale, 
504.  anU  950 
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Ijrihcipals  chattels  of  Sir  W.  Y.  baronet,  then  and  there  being  found, 

"^>er'of    f^loi^^^^usly  d^d  steal,  take  and  drive  away  against  the  peace, 

the  stolen  &c.   and  agsunst  the  form  of  the  statute,   &c.      And    the 

sheep,  on   jurors,  &c.  do  further  present,  that  J.  Y»  late  of  &c.  after- 

14Geo.lI.  ^ards,  that  is   to  say,  on,  &c.   with  force  and  arms,  at, 

Tx)  '*        ^^-   sdbresaid,  the  said  goods  and  chattels  abovemention- 

ed,  so   as  aforesaid  feloniously  stolen,  takea,  and  driven^ 

away,  feloniously  did  receive  and  have,  (he  the  ssud  J.  Y. 

then  and  there  well  knowing  the  said  goods  and  chattels 

abovementloned  to  have  been  feloniously  stolen,  taken  and 

driven  away,)  agai^st  the  peace,  &c.  and  against  the  form  of 

[♦978^  the  statute,  &c. 

Foracapi-      That  A.  B.  late  of,  &c.  on,  &c.  with  force  and  arms,  at, 

Li  ^iHn^    ^^"  aforesaid,  five  sheep,  of  the  value  of  three  pounds,  of  the 

sheep,        goods  and  chattels*  of  C.  D.  then  and  there  being  found,  thei^ 

with  an  in-  and  there  wilfully  and  feloniously  did  kill,  with  a  felonious  in- 

rte^^art  *®°^  *^  ^^^  P*^  ^^  ^^  carcases,  that  is  to  say,  the  inward  bt 
of  their  of  the  said  five  sheep,  against  the  form  of  the  statute,  &c.and 
carcases,    against  the  peace,  &c. 

OTil4^Geo.  1^^  j^^  H.  late  of,  &c.  on,  &c.  with  force  and  arms,  at, 
^  (y)  '  ^^'  aforesaid,  unlawfully  did  enter  a  certain  stable,  there 
Fop  milk-  **tuate,  belonging  to  one  W.  W.  and  then  and  there  unlaw- 
ing  a  cow  fully  and  injuriously  did  milk  a  certsun  cow,  of  and  belong* 
and  steal-   ing  to  the  said  W.  W.  being  in  the  said  stable  of  him  the 

ii^fthe  _-___-«.«^-..— «-__« 

milk,  («)  ' 

(x)  See  other  precedents,  Hand.  P.  C.  61T.  As  to  the  law  relative  to 
Prac.  437.  Cro.  C.  C.  443.  Starkie,  \he  receivers  of  stolen  snoods  in  ge- 
440.  As  to  the  offence^  see  ante  932.  mral,  and  the  proceedings  against 
Clergy  is  taken  away  by  14  Geo.  11.  them,  see  ante  951. — JRevuirds,  The 
c.  6.  s.  1.  explained  by  15  Geo.  II.  c.  14  Qeo.  II.  c.  6.  s.  2.  g^ves  a  reward 
34 ;  which  extend  to  cases  of  out-  of  ten  pounds  to  the  party  by  whose 
lawry  as  well  as  conviction,  4  T.  R.  infocinaiion  an  offenoer  agsinst  that 
543.  The  indictment  to  deprive  the  act  w  apprehended  and  convicted, 
offender  of  clergy  must  strictly  pur-  and  directs  that  in  case  more  than 
sue  the  acts  which  take  it  away,  one  person  thidl  have  a  right  to  the 
Thus  if  a  prisoner  be  indicted  for  reward,  the  jtdg^  shall  d&ect  what 
stealing  a  cow,  and  in  evidence,  it  portion  shsll  b«  paid  to  each  claim- 
appears  to  be  a  heifer,  or  a  sheep  and  ant,  in  his  certifi^te,  by  which  pay- 
it  is  shewn  to  be  a  lamb,  he  must  be  ment  is  to  be  obtained  from  the 
acquitted  as  the  statute  specifies  sheriif. 

them  distinctly,  1  Leach,  105.  East  (y)  See  precedents.  Cro,  C.  C. 

P.  C.  617.  4  Bla.  Com.  240.  n.  14.  7th  Ed.  698.  8th  Ed.  442.   Starve, 

But  if  the  carcases  of  sheep  are  440.  see  note  to  last  precedent, 

found  in  the  owner's  ground,  and  (x)  See  precedent,  Cro.  C.  C.  7th 

only  the  skins  taken  away,  the  offen-  Ed.  477.  where  it  is  felony  to  steal 

der  may  be  indicted,  not  only  for  the  animals  themselves,  it  is  also  fe- 

killing  with  intent  to  steal,  but  for  lony  to  steal  any  thing  which  they 

larceny  of  the  sheep  ;  for  there  is  a  produce,  1  Leach,  171.  .  So  to  pluck 

sufficient  removal,  3  East  P.  C.  617.  wool  from  the  back  of  a  aheep  is  fe- 

The  indictment  against  the  receiver  lony,  id .  ibid. ;  but  there  must  be  an 

may  state  that  he  received  the  mut-  animiu  JurantH,  and  a  mere  frolic 

ton,  after  showing  that  the  principal  will  not  amount  to  felony,  id.  ibid, 
tftole  the  sheep  when  living,  2  £ast 
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said  W.  W.  and  that  he  the  said  W.  W.  by  such  milking, 
did  then  and  there  draw  and  extract  three  quarts  of  milk  of 
the  value  of  three  pence,  from  and  out  of  the  said  cow  ;  and 
the  said  three  quarts  of  milk,  so  drawn  and  extracted  as  afore- 
said, of  the  goods  and  chattels  of  the  said  W.  W.  he  the  said 
W.  H.  then  and  there  unlawfully  and  feloniously  did  steal, 
take  and  carry  away,  to  the  great  damage  of  the  said  W.  W. 
and  against  the  peace,  &c.  [*979] 

That  J.  J 4  late  of,  &c.  op,  8cc.  with  force  and  arms,  at,  ForacapU 
&c.   feloniously  did    steal,  take    and   carry  away,  (A)  one  ^^^^^^ 
letter,  from  and  but  of  a  certain  bag  of  letters,  then  and  ^^letter 
there  sent  by  the   post,   to  wit,   by  the  post  from    D.  in  contaimnjr 
the  county   of   W.    to   A.    in   the    county    of*    W.    &c.  fntUofex^ 
against   the    form    of   the   statute,    &c.  and   against    the  ^^^^ 
peace,  &c.     And  the  jurors,  &c.  do  further  present,  that  the  post, 
the  said  J.J.  on  the  said,  &c.  with  force  and  arms,  at,  &c«  on  /Geo. 
aforesaid,  feloniously  did  steal,  take  and  carry  away  {b)  one  ^^*  *^*  ^• 
packet,  (die  said  packet  being  then  and  there  a  letter,  con-  pir^ 
tainmg  sundry  bills  of  exchange)  from  and  out  of  a  certain  count  for 
other  baff  of  letters,  then  and  there  sent  b)r  the  post,  to  wit,  by  dealing  a 
the  post  from,  &c.  aforesaid,  to,  &c.  aforesaid,  against  the  form,  ^^^^^ 
&c.  and  against  the  peace,  &c.  And  the  jurors,  &c.  do  further  second 
present,  that  the  said  J.  J.  on  the  said,  &c.  with  force  and  arms,  count  for 
at,  &c.  aforesaid,  feloniously  did  steal,  take  and  carry  away,  **^^"!?fL 
one  packet  from  and  out  of  a  certain  other  bag  of  letters,  ^^^  ^^^ 
then  and  there  sent  by  the  post,  that  is  to  say,  by  the   post,  containing 
from,  &c.  aforesaid,  to,  &c.  aforesaid,  against  the  form  of  the  bilU  of  ex- 
statute,  &c.  and  against  the  peace,  &c.  ^ih^' 

That  A.  B.  late  of,  &c.  on,  &c.  with  force  and  arms,  in  count  for 

-  — — -_i__«-__  stealing  a 

packet  out 

(a)  See  other  precedents,   Cro.  confirms  the   same    privilege.    In  of  ^  bag. 

C.  C.  8th  Ed.  253.  Cro.  C.  A.  286.  the  description  of  the  letter  in  the  yot  a  o^p. 

Starkie  432.  2  Leach,  634.     As  to  indictment,  it  is  no  variance  to  charge  ital  felony 

the  ofenccf  see  ante  932.  and  see  52  it  as  <<  to  be  delivered  to  persons  jn  gtealing 

Geo.  m.  c.  143.  s.  3.    At  common  using  in  trade  the  name  and  firm  of  -woollen 

law  the  venue  roust  be  laid  in  the  Messrs.  A.  B.  and  C."  when  that  cloth  from 

county  where  the  letters  are  taken  term  is  never  used  by  themselves,  the  ten- 

from  the  mail,  and,  on  this  groimd  but  frequently  adopted  in  address-  ters,  on  22 

a  person  who  had  travelled   the  ing  them,  and  they  have  accepted  Qi^r.  II.  c. 

whole  journey  with  that  carriage,  biUs  directed  to  them  with  that  ad-  5.  s.  3.  (r) 

And  it  could  not  be  ascertained  in  dition,  2^£ast  P.  C.  605.    As  to  this 

which  county  the  property  was  ac-  offence  when  committed  by  persons 

tually  stolen,  was  acquitted  of  the  employed  in  the  conveyance  of  let- 

caplul   charge,  and  convicted  on  'tersyseepost  987. 

another  indictment  for  simple  larce-  {b)  These  words  are  not  in  the 

ny,  2  Leach,  634.    In  consequence  statute  ;  but  as  they  are  necessary 

of  this  decision,  the  42.  Geo.  m.  c.  in  describing  a  larceny  at  common 

81.  s.  3.  permits  the  prosecutor,  in  law,  it  seems  better  to  insert  them, 

case  of  a  stealing  from  the  mail,  Vo  Cro.  C.  C.  8th  Ed.  253,  4.  Cro.  C. 

lay  the  venue  cither  in  the  county  A.  286.  East.  P.  C.  576.  Stark.  433. 

where  the  offence  was  committee^  (c)  See  a  similar  precedent,  Star- 

or  in  that  where  the  defendant  was  kie,  451.  as  to  the  (^ence,  «nte  933. 
arrested.    The  52  Geo.  III.  c.  143. 
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#or  felony 
in  fftealing 
Unen  from 
a  bleach- 
inf^crofty 
on  18  Geo. 
D.  c.  2r. 


the  night  of  the  same  day,  to  wit,  about  the  hour  of  twelve 
of  tlie  night  of  the  same  day,  at,  &c.  aforesaid,  ten  yards  of 
woollen  cloth  called  hocking,  of  the  value  of  ten  shillings  of 
the  goods  and  chattels  of  J.  B.  (the  same  cloth  then  and  there 
being  cut,  and  being  on  tenters  for  the  drying  thereof)  felon- 
iously did  cut,  steal,  take  andr  carry  away  from  the  said  tent- 
ers, against  the  form  of  the  statute,  &c.  and  against  the 
peace,  &c.  [add  a  count  for  simple  larceny. ] 

That  A.  B.  late  of,  &c.  on,  &c.  with  force  and  arms,  at, 
&c.  aforesaid,  thirty  yards  of  linen  cloth  of  the  value  of  thir^ 
ty  shillings  of  the  goods  and  chattels  of  C.  D.  of  the  parish, 
aibresaid,  in  the  county  aforesaid,  whitster,  then  and  there 
being  laid,  placed  and  exposed  to  be  bleached  and  whitened 
in  a  certain  bleaching  croft  of  the  said  C.  C.  situate,  lying 
and  being  of  the  parish  aforesaid,  in  the  county  aforesaid, 
then  and  diere  made  use  of  by  the  said  C.  D.  for  the  bleach- 
ing and  whitening  of  the  same  linen  cloth,  then  and  there 
being  found,  then  and  there  in  the  same  bleaching  croft,  {e) 
feloniously  did  steal,  take  and  carry  away,  against  the  peace^ 
&jC.  and  against  the  form  of  Ae  statute,  &c. 


X*980] 
For  felony 
a^^nst  a 
mervantf  in 
embezzle- 
inghjs 
mastei^s 
goods  de- 
fivered  to 
faimto 
keep  for 
his  mas- 
ter's use, 
on  21.  Hen 
VnLc.  7. 


INDICTMENTS  FOR  LARCENY  AND  EMBEZZLE- 
MENT—PERSON BY  WHOM  COMMITTED. 

That*  E.  B.  late  of,  See.  on,  &c«  then  being  a  servant  of 


(d)  See  similar  precedents,  Cro. 
C  C.  7  Ed.  467.  3  Ed.  262.  Star- 
kie,  4SK).  The  10  Geo.  11.  is  re- 
pealed by  51  Geo,  IIL  c.  41.  but  the 
offence  remains  as  before,  the  pun- 
ishment only  is  miti^ted,  see  ante 
933, 4. 

(e)  If  in  a  field,  describe  it «»  in 
the  act. 

(j")  See  other  precedents,  4 
Wentw.  42.  Cro.  C.  C.  440.  Starkie, 
427.  By  the  21  Hen.  Vm«  c  7. 
<<serTantB  having  caskets,  iewels, 
money,  goods,  or  chattels  deliver- 
ed to  them  by  their  masters  or  mis- 
tresses, safely  to  be  kept  to  the  use 
of  their  said  masters  or  mistresses, 
and  going  away  with  the  said  cas- 
kets, &o.  or  anv  part  thereof  to  the 
intent  to  steal  the  same,  and  defraud 
their  said  masters  or  mistresses 
thereof,  contrarv  to  the  trust  and 
confidence  to  them  put  by  their 
said  masters  or  mistresses  ;  or  else 
being  in  the  serrice  d£  their  said 


masters  or  mistresses,  if  they  em- 
bezzle the  same  caskets,  &c.  or  any 
bart  thereof  or  otherwise  convert 
the  same  to  dieir  own  use,  with  like 
purpose  to  steal  it  (if  the  said  caa* 
kets,  Sic.  be  of  the  valne  of  forty 
shillings,  or  above)  then  the  same 
fidse,  fHiidulent,  and  untrue  act  or 
demeanouiv  shall  be  adjudged  felo- 
ny." But  by  s.  2.' this  act  doea  not 
extend  to  apprentices,  or  any  per- 
son within  the  age  of  eighteen 
years.  Clergy  is  taken  away  from 
^s  offence  by  27  Hen.  Vm.  c.  17. 
both  acts  are  made  perpetual  by  38 
Hen.  VUL  c.  2.  repealed  by  1  If  ary 
sess.  1.  c.  l.s.  5.  and  the  21  Hen. 
TUl.  c  7«  is  revised  and  made  per- 
petual by  5  Ediz.  c  10.  s^  3.  so  that 
at'this  day  the  offence  is  a  clergya- 
ble folony.  The  defendant  must  be 
servant  at  the  time  of  the  delivery 
and  running  away.  Dyer,  5.  Hawk, 
b.  1.  c  32.  s.  ll  Eas,  P.  C.  568. 
Bak.  J.  c.  58. 
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uid  to  one  A*  B.  and  not  an  apprentice,  ^  a  person  within 
the  age  of  eighteen  years,  {h)  the  said  A*  B.  did  then  and 
there  upon  confidence  and  trust,  deliver  unto  the  said  £.  B« 
his  said  servanjt,  one  gold  watch  of  the  value  of  twenty 

founds,  of  the  goods  and  chattels  of  him  the  said  A.  B.  safe- 
7  to  keep  the  same  to  the  use  of  him  the  said  A.  B.  and 
tliat  he  the  said  £.  B.  after  the  said  delivery,  and  whilst  he 
was  such  servant  as  aforesaid,  to  wit,  on  the  said,  &c.  wit)i 
force  and  arms,  at.  See.  aforesaid,  did  feloniously  withdraw 
himself,  (i)  from  the  said  A.  B.  his  said  master,  and  felon* 
iously  did  go  away  with  the  same  gold  watch,  to  the  intent  to 
steal  the  same,  aisd  defraud  the  said  A.  B.  his  said  master 
diereof,  contrary  to  the  trust  and  confidence  in  (j)  him  the 
said  £.  B.  put  by*  the  said  A.  B.  his  said  master,  against  [•981] 
the  form  of  the  statute,  &c.  and  against  the  peace,  &c«  [Adda 
count  for  a  common  larceny,  as  ante  960.] 

That  R.  A.  was  an  officer  and  servant  of  the  governor  and  Agaimt  a 
company  of  the  bank  of  England,  and  as  such  officer  and  ser-  ^j^jf '  ^ 
vant,  was  entrusted  by  the  said  governor  and  company,  with  of^Eil^ 
certain  effects  belonging  to  the  said  governor  and  company ;  Imndfor  a 
that  is  to  say,  a  certain  paper,  partly  printed  and  partly  wnt-  capital  fc- 
ten,  purporting  to  be  a  bill  commpnly  caUed  an  excnequer  ^^"^^J^. 
bill,  the  tenor  of  which  said  paper,  partly  printed  and  partly  zlinp  ex- 
written,  is  as  follows,  that  is  to  say,  [setting  forth  a  biUfor  chequer 
five  hundred  pounds.  No,  835,  verbatim.]  which  said  paper  was  ^jj^  **■ 
then  and  there  belonging  to  the  said  governor  and  company^  q  ^  ^3'^ 
8.12.  (k) 

(A)  These  words  are  unnecessaiy  •*  certain  bills  eommonly  called  ex« 
u  the  exception  is  not  contained  in  chequer  billsi"  but  it  appeared  on 
the  enacting  clause  1  Sid  302.  2  the  trial,  that  the  person  who  had 
Hale,  171  I  vol.  283.  and  cases  signed  the  instruments  in  questioi^ 
there  cited.  had  no  legal  authority  so  to  do,  and» 
.  (»)  If  the  servant  does  not  with-  therefore,  though  the  legislature 
draw  himsel  but  continues  in  his  had  interposed  to  render  them  vaiid 
matter's  service,  then  say,  ^  with-  the  indictment  was  holded  to  be  un- 
cut the  consent  or  commandment  of  supported  by  the  evidence,  aud-  the 
the  said  A.  B.  his  said  master,  fel-  defendant  was  acquitted,  2  Leach^ 
onioudy  did  embezzle  the  same  954.  He  was,  however,  detained 
gold  watch  and  convert  the  same  and  indicted  as  above  ;  when  an  ob* 
to  his  own  use,  with  intent,  8cc.''  jection  was  taken  on  his  behalf  that 
And  then  proceed  as  above.  the  supposed  exchequer  bills  were 
(j)  In  statute  **  to.*'  not  valuable  effects  within  the  mean- 
(ib)  See  the  statute  recited  ante  936.  ingof  the  statute.  He  was  found 
Inis  was  the  indictment  against  As-  guilty.  A  migority  of  the  judges 
lett,  on  which  he  was  found  guilty,  thought  the  convicdon  proper.  2 
See  the  case,  1 N.  R.  1. 2  Leach,  958.  Leteh,  958.  But  as  some  of  the 
He  was  second  cashier  in  the  bank,  judges  differed,  he  was  never  execu- 
and  while  in  that  capacity,  embez-  ted,  but  kept  for  several  years  in* 
sled  exchequer  bills  to  a  very  large  Newgate,  and  then  pardoned  on 
amount,  and  converted  them  to  his  condition  of  transportation  for  life, 
own  use.  He  was  first  in^cted  un-  In  his  case  it  was  nolden,  that  the 
4er  15  Geo.  H.  c.  13.  s.  12.  for  «  fel-  15  Geo.  H.  was  not  repealed  by  39 
aniously  secretly,  embezzling,  and  Geo.  HI.  \Hiich  makes  similar  of« 


iteaHng  and  carrying  away  certain     fences  single  feleny. 
exchequer  bill*  i  Kni'uk  other  counts 


E»982] 


For  a  sin- 
gle felony 
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for  em- 
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in<5nt,  on 
39  Geo. 
m.  c.  85. 
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and  of  the  value  o^ve  hundred  pounds,  and  which  said  sum 
of  five  hundred  pounds,  in  the  said  paper  mentioned,  was 
then  and  there  unpaid  and  unsatisfied  to  the  said  governor 
and  company  the  holders  thereof,  [the  indictment  then  set 
forth  two  other  bills  in  like  manner^  No*  2,694,  No.  1,061,  each 
for  1000/.]  and  that  the  said  R.  A.  so  then  and  there  being 
such  officer  and  servant  of  the  said  governor  and  company, 
and  so  entrusted  as  aforesaid  with  the  said  effects,  so  as 
aforesaid  belonging  to  the  said  governor  and  company,  did 
then  and  there,  widi  force  and  arms,  feloniously  secrete,  em- 
bezzle, and  run  away  with  the  said  affects,  so  as  aforesaid 
belonging  to  the  said  governor  and  company,  and  of  the  va- 
lue of  2,500/.  against  the  form,  of  the  statute,  &c.  and  against 
the  peace,  &c.  [The^  second  count  stated  the  effects  to  be  "  cer^ 
tain  papers^  arid  upon  the  credit  whereof  the  said  governor  and 
company^  ^c,  had  advanced  a  large  sum  of  money ^  to  ivity 
£sfc.  The  third  count  stated  the  effects  to  be  "  certain  pa- 
pers ^  fs?c,  purporting  to  be  bills  called  exchequet  bills y'^-^-and 
there  was  another  set  of  counts  similar  to  the  firsts  except  in 
using  the  term  securities  instead  of  effects. 

That  A.  B.  late  of,  &c.  on, &c.  at,  &c.  aforesaid,  was  clerk  to 


(/)  This  indictment  was  drawn  by 
an  eminent  crown  lawyer,  and  the 
defendant  was  convicted  on  it.  See 
other  precedentt  Cro.  C  C.  8th  Ed. 
180.  which  is  defective,  2  Starkie, 
428.  As  the  offence^  see  ante  918, 
926.  and  3  Bos.  and  Pul,  106.  2 
Leach.  932.  The  venue  may  be 
lud  in  the  county  where  the  prison- 
er denied  having  received  tne  mo- 
ney, though  there  is  no  other  proof 
that  he  spent  it  there,  or  converted 
it  there  to  his  own  use.  1  East,  P.  C. 
Addenda  xxiv.  It  seems  indeed  to 
bav6  been  thought  by  some  of  the 
judges,  that  in  such  a  case,  he  might 
be  indicted  either  in  the  county 
where  he  received  the  money  to  the 
use  of  his  master,  or  in  that  in  which 
be'denied  the  possession.  But  this 
could  only  be  done  where  the  de- 
sign to  embezzle  can  be  shown  to 
have  preceded  the  receipt  of  the 
property ;  for  how  otherwise  can 
any  crime  be  charged  in  a  jurisdic- 
tion, where  the  defendant  only  per. 
formed  the  duty  with  which  he  was 
entrusted?  The  iruRetmerU  must 
contain  all  the  requisites  of  an  indic- 
ment  for  larceny  at  common  law ;  for 
the  statute  has  not  made  the  species 
of  embezzlement  against  which  it  is 
disected  co  nomine  a  distinct  and 


substantive  felony,  but  merely  en- 
acts  that  money  or  goods  taken  into 
the  possession  of  the  servant  to  his 
masters's  use  and  feloniously  convert 
ed  to  his  own,  shall  be  deemed  to  be 
taken  feloniously  from  the  poases- 
non  of  the  master ;  the  offence  con- 
tinues a  larceny,  and  consequent- 
ly the  terms  of  the  act  and  the  com- 
mon description  of  stealing  must  be 
used  in  the  proceedings,  3  Leach, 
932. 3  B.  8c  P.  106.  This  perhaps, 
might  be  more  conveniently  done 
than  in  the  above  precedents  by 
blending  the  terms  of  the  statute 
with  the  description  of  larceny  in 
the  same  sentence,  bycharg  ing  tha 
the  defendant  «  did  JraudtUenily  and 
felonioualy  ttealj  take,  carry  anmay^  em^ 
bezxle  and  tecref*  the  gooda,  8lc.  in- 
stead of  putting  the  larceny  as  an 
inference  from  the  embezzlement 
as  is  done  in  the  above  form.  If 
the  indictment  omit  to  lay  the  pro- 
perty in  the  owner,  it  wiD  be  de- 
fective, 2  Leach,  922.  3  B.  &  P. 
106.  At  the  same  time,  the  wofda 
of  the  act  must  be  followed,  or  no 
judgment  can  be  given,  2  East,  P. 
C,  576.  2  Leach,  933.  in  note^ 
But  a  count  may  be  added  for  sinvp 
pie  larceny,  Starkie,  431.  n.  (n.) 


L. 
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C.  D.  and  E .  F.  of  the  same  parish  and  coun^,  bankers,  and  em* 
ployed  and  entrusted  by  the  said  C.  D.  and  E.  F.  to  receive  mo- 
ney for  them,  (m)  and  being  such  clerk  so  employed  and  en- 
trusted as  aforesaid,  then  and  there  by  virtue  of  such  employ- 
ment and entrustment  as  aforesaid,  he  the  said  A .  B .  did  receive 

and  take*  into  his  possession  a  certain  sum  of  money ,  to  wit,  the    [*983] 
sum  often  pounds,  (n)  for  and  on  the  account  ot  the  said  C. 

D.  and  £.  F.  his  said  masters  and  employers,  and  having  so 
received  and  taken  into  his  possession  uie  said  sum  of  mo- 
ney, for  and  on  the  account  of  his  masters  and  emplpyers,  he 
the  said  A.  B.  then  and  there,  with  force  and  arms,  fraudu- 
lendy  and  feloniously  did  embezzle  and  secrete  part  of  the 
said  sum  of  money,  to  wit,  the  sum  of  41.  13s.  And  so  the 
jurors  aforesaid,  do  say,^that  the  said  A.  B.  did  then  and 
there,  in  manner  and  form  aforesaid,  feloniously  steal,  take 
and  carry  away  from  the  said  C.  D.  and  £.  F.  his  said  mas- 
ters and  employers,  the  said  sum  of  4/.  ISs.  of  the  monies  of 
the  said  C.  D.  and  £.  F.  for  whose  use,  and  on  whose  ac- 
count die  same  was  delivered  to,  and  taken  into,  the  posses- 
sion of  him  the  said  A.  B.  being  such  clerk  so  employed  and  ' 
entrusted  as  aforesaid,  against  the  form  of  the  statute,  &c. 

and  against  the  peace,  &c.     And  the  jurors,  &c.  do  further  Second 
present,  that  the  said  A.  B.  afterwards,  to  wit,  on  the  same  ?^^^^^" 
day  and  year  aforesaid,  at,  &c.  aforesaid,  was  clerk  to  the  Ij^perty 
said  C.  D.  and  E.  F.  of  the  same  parish  and  county,  bankers,  m  tne 
and  G.  H.  of  Eastham,  J.  K.  and  the  aforesaid  C.  D.  execu-  bankers 
tors  of  the  last  will  and  testament  of  th^  late  C.  D.  the  elder,  ^u^^'^f 
deceased,  and  employed  and  entrusted  by  them  the  said  C.  ^  deceas- 
D.  and  E.  F.  bankers,  and  G.  H.  of  Eastham,  J.  K.  and  the  ed  part- 
aforesaid  CD.  executors  of  the  last  will  and  testament  of  ^^'' 
the  late  CD.  the  elder,  deceased,  his  said  masters  and  em- 
ployers, to  receive  money  of  them,  and  being  such  clerk  so 
employed  and  entrused,  at,  &c.  aforesaid,  on,  &c.  aforessdd, 
by  virtue  of  such  employment  and  entrustment,  he  the  said 
A.  B.  did  receive  and  take  into  his  possession,  a  certain  sum 
of  money,  to  wit,  the  sum  of—-/,  for  and  on  the  account  of 
the  said  C.  D.  and  E.  F.  bankers,  and  G.  H.  of  Eastham,  J. 
K.  and  the  aforesaid  CD.  executors  of  the  last  will  and 
testament  of  the  late  C  D.  the  elder,  deceased,  his  said  mas- 
ters and  employers,  and  having  so  received  and  taken  ipto 
his  possession  the  said  sum  of  money,  for  and  on  the  account 

(m)  These  words  are  not  used  in  been  recently  quashed  for  the  want 

the  precedent  in  Cro.  C.  C.  180,  or  of  them»  and  therefore,  they  have 

Starkie,  428.    They  are  contained  been  retained  here, 

in  the  preamble  of  the  statute,  and  (n)  In  other  precedents  are  some- 

refered  to  by  the  words  *'  such  em-  times  here  inserted  **  of  the  said  C. 

ployment."     An    indictment    has  D.  and  £.  F.'' 

Crim.  Law.  vol.  izi.  3  f 
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of  his  said  masters  and  employers,  he  the  said  A.  B.  then  and 
there,  with  force  and  arms,  fraudulently  and  feloniously  did 
embezzle  and  secrete  part  of  the  said  sum  of  money,  to  wit, 
the  sum  of  4/.  13^.  And  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say,  that  the  said  A.  B.  did,  on,  &c.  afore- 
said, at,  &c.  aforesaid,  in  manner  and  form  last  aforesaid,  fe- 
P984]  loniously  steal,  take  and  cany  away*  from  the  said  C.  D. 
and   E.  F.  bankers,  and  G.  H.  of  Eastham,  J.  K.  and  the 
aforesaid   C.  D.  executors  of  die  last  will  and  testament  of 
the  late  CD.  the  elder,  deceased,  his  masters  and  employers, 
the  sum  of  4/.  13^.  of  the  money  of  the  said  C.  D.  and  E.  F. 
bankers,  and  G.  H.  of  Eastham,  J.  K.  and  the  aforesaid  C. 
D.  executors  of  the  last  will  and  testament  of  the  late  C.  D. 
the   elder,  deceased,  his  said  masters  and   employers,  for 
whose  use,  and  on  whose  account,  the  same  was  delivered 
and  taken  into  the  possession  of  him  the  said  A.  B.  being 
such   clerk  so    employed  and  entrusted  as  last  aforesaid, 
against  the  form  of  the  statute,  &c.  and  against  the  peace,  &c. 
The  like        xhat  J.  P.  late  of,  &c.  at,  &c.  at,  &c.  was  servant  to  G. 
forrMbr^'  W.  and  was  employed  and  entrusted  by  him  the  said  G.  W, 
a  single      to  receive  money  for  him,  and  being  such  servant  so  employ- 
felony,  on  ed  and  so  entrusted  by  him  the  said  G.  W.  to  receive  money 
ra^**85    ^^^  ^*°*»  ^^^  *°^  there  by  virtue  of  such  employment  and 
agaiMt  a    entrustment  as  aforesaid,  did  receive  and  take  into  his  pos- 
ser^ant      session  eight  shillings  in  monies  numbered,  and  one  promise 
for  em-      ^Q^y  note  for  the  payment  of  the  sum  of  five  pounds,  and  of 
notes  and  *^  value  of  five  pounds,  and  two  bank  notes  for  die  pay- 
money,      ment  of  the  sum  of  one  pound  each,  of  the  value  of  one  pound 
(«)  each,  for  and  on  account  of  the  said  G.  W.  his  said  master 

and  employer,  and  afterwards,  to  wit,  on,  &c.  aforesaid,  widi 
force  and  arms,  at,  &c.  aforesaid,  fraudulendy  and  felonious- 
ly did  embezzle  and  secrete  the  said  eight  shillings  in  monies 
numbered,  and  the  said  promissory  note  and  bank  notes. 
And  so  the  jurors,  &c.  do  say  the  said  J.  P.  did  then  and 
there,  in  manner  and  form  aforesaid,  feloniously  steal,  take 
and  carry  away  from  the  said  G.  W.  the  said  eight  shillings 
In  monies  numbered,  and  the  said  promissory  note  and  bank 
notes,  the  said  eight  shillings  in  monies  numbered  being  the 
monies,  and  the  said  promissory  note  and  bank  notes  being 
the  property  of  the  said  G.  W.,  the  master  and  employer  of 
the  said  J.  P.,  for  whose  use  and  on  whose  account  the  said 
monies.,  promissory  notes,  and  bank  notes,  were  delivered  to 
and  taken  into  the  possession  pf  him  the  said  J.  P.  so  entrust- 
ed and  so  employed  as  aforesaid,  and  the  said  sums  of  money 
payable  and  secured  by  and  upon  the  said  promissory  notes 


(o)  This  indictmeHt  was  settled  by  an  eminent  Grown  lawyer. 
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being  then,  to  wit,  at  the  time  of  committing  the  felony,  due 
and  unsatisfied  to  the  said  G.  W.  the  proprietor  thereof, 
against  the  form  of  the  statute,  Sec.  and  against  the  peace, 
&c,  [Add  a  count  for  stealing  money  and  promissory  notes  ^  as 
ante  960.  968.  on  2  Geo.  IL  c.  25.  and  a  third  for  simple  lar* 
ceny^  in  stealing  the  money  only,']  r*985l 

That*  W.  J.  late  of,  &c.  on,  &c.  at,  &c.  aforesaid,  was  For  asm- 
clerk  and  servant  to  M.  G.  widow,  and  employed  and  en-  gle felony, 
trusted  by  her  the  said  M.  G.  to  receive  money,  goods,  bills,  5L"  ^^  ^^• 
notes,  and  other  valuable  securities  for  and  on  account  of  her  for  embci- 
the  said  M.  G.  and  being  such  clerk  and  servant  so  employ-  zUng  20/. 
ed  and  entrusted  as  aforesaid,  he  the  said  W.  J.  then  and  ^^  P*^ 
there  did  receive  and  take  into  his  possession  of  and  from  ^^  ^  * 
one  R.  D.  one  bank  note,  for  the  payment  and  of  the  value  and  her 
of  ten  pounds,  one  other  bank  note  tor  the  pajrment  and  of  husband's 
the  value  of  five  pounds,  one  other  bank  note  for  the  pay-  ^^^  **- 
ment  and  of  the  value  of  two  pounds,  and  three  other  bank  ^?  ^'"' 
notes  for  the  payment  of  one  pound  each  and  of  the  value  of  Firstcoimt 
three  pounds,  for  and  on  the  account  of  the  said  M.  G.  his  forembez- 
mistress  and  employer,  and  having  so  received  and  taken  into  *^"^bj«k 
his  possession  the  said  bank  notes  for  and  on  the  account  of  his  i^  ^^  ^* 
said  mistress  and  employer,  he  the  said  W.  J.  then  and  there,  property 
with  force  and  arms,  fraudulently  and  feloniously  did  em-  '^  ^«  wi- 
bezzle  and  secrete  ihe  same.     And  so  the  jurors,  &c.  do    ^^* 
say  that  the  said  W.  J.  then  and  there  in  manner  and  form 
aforesaid,  feloniously  did  steal,  take  and  carry  away  from 
the  said  M.  G.  his  said  mistress  and  employer,  one  bank 
note,  for  the  pajrment  and  of  the  value  of  ten  pounds,  one 
other  bank  note  for  the  payment  and  of  the  value  of  five 
pounds,  one  other  bank  note  for  the  payment  and  of  the 
value  of  two  pounds,  and  three  other  bank  notes  for  the  pay- 
ment of  one  pound  each,  and  of  the  value  of  three  pounds, 
the  said  bank  notes  being  the  property  of  the  said  M.  G.  and 
the  several  sums  of  money  payable  and  secured  by  and  up- 
on the  said  bank  notes  being  then  due  and  unsatisfied  to  the 
said  M.  G.  the  proprietor  thereof,  for  whose  use  and  on 
whose  account  the  same  were  delivered  to  and  taken  into  the 
possession  of  him  the  said  W.  J.,  being  such  clerk  and  ser- 
vant so  employed  and  entrusted  as  aforesaid,  against  the 
form  of  the  statute,  &c.  and  agunst  the  peace,  &c.     {Second 
count  laying  the  property  as  before^  for  embezzling  20l.  general* 
ly.    Third  and  Fourth  cotmts  answering  to  the  first  and  second^ 
laying  the  property  in  both  the  xmd&w  and  the  executors.]       for  amis- 

That  on,  &c.  at,  8cc.  aforesaid,  one  G.  S.  did  deposit  a  cer-  demean- 
tain  bill  of  exchange  for  the  payment  of  money,  to  wit,  the  JJ"»  ?5L^ 

(p)    This   was    the    indictment  payment  was  in  bank  bills ;  there-  .  biUbfti- 

ifainst  Jackson,  settled  by  an  emi-  fore  as  the  sum  was  30/.  the  indict-  v««  |^p 

nent  crown  lawyer.    In  this  case,  ment  states  one  of  10/.,  one  of  51.,     ^  »*^ 

the  exact  amount  of  the  notes  paid  one  of  2L,  and  three  of  1/.  so  that 

could  not  be  proYed.  only  that  the  one  or  odier  of  this  amount  might 
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embez- 
zling a  bin 
delivered 
to  be  dis- 
counted. 


% 


[*986] 


Secdhd 
c6unt. 


sum  of  two  hundred*  and  fifty*nme  pounds  seven  shillings 
and  sixpence,  the  same  being  a  security  for  monies  and  tlje 
property  of  him  the  said  G.  S.  and  of  the  value  of  two  hun* 
dred  and  iifhr-nine  pounds  seven  shillings  and  sixpence, 
with  one  W.  F.  as  agent  for  him  the  said  G.  S.  upon  and  for 
a  certain  special  purpose,  without  any  authorit}^  either  gene« 
ral,  special,  couditional,  or  discretionary,  to  sell  or  pledge 
such  bill  of  exchange,  that  is  to  say,  upon  and  for  the  special 
purpose  that  the  said  W.  F.  should  cause  and  procure  the 
said  bill  of  exchange  to  be  discounted  for  and  pay  the  pro- 
ceeds thereof  to  him  the  said  G.  S. ;  and  that  the  said  W.  F. 
late  of,  See.  not  reG;arding  his  du^  in  that  behalf,  afterwards, 
to  wit,  on,  &c.  aforesaid,  with  rorce  of  arms,  at,  &c.  afore- 
said, did  unlawfully  negotiate  and  apply  to  his  own  use  and 
benefit  the  said  bill  of  exchange,  in  violation  of  good 
-faith,  and  contrary  to  the  said  special  purpose  for  which 
the  said  bill  of  exchange  had  been  deposited  with  him 
as  aforesaid,  with  intent  to  defraud  the  said  G.  S.  the 
owner  of  the  said  bill  of  exchange,  and  the  person 
who  deposited  the  same  as  aforesaid,  to  the  great  damage 
of  the  said  G.  S.  against  the  form  of  the  statute,  &c. 
and  against  the  peace,  8cc.     And  the  jurors,  &c.  do  further 


«  • 


^- 


'-*^. 


be  paid*  which  was  held  by  Le 
Blanc  and  Baily,  justices,  to  be 
goody  because  stealing  any  one 
will  constitute  the  crime  of  larceny. 
(q)  This  indictment,  settled  by 
an  eminent  crown  lawyer,  is  found- 
ed on  the  first  section  of  52  Geo. 
m.  c.  63.  passed  in  consequence 
of  the  opinions  of  the  judges  in 
Walsh's  case,  4  Taunt.  258.  2 
Leach,  1054.  see  ante  922.  By  that 
provision,  it  is  enacted  «That  if 
any  person  with  whom  (as  banker 
merchant,  broker,  attorney,  or  ag-eru 
of  any  detcripHon  wAatto«t>er,)  any 
ordnance,  debenture,  exchequer 
bill,  navy,  victualling,  or  transport 
billy  or  other  bill,  warrant,  or  or- 
der for  the  payment  of  money, 
state  lottery  ticket,  or  certificate, 
seaman's  ticket,  bank  receipt  for 
payment  of  any  loan,  India  bond, 
or  other  bond,  or  any  deed,  note, 
or  other  security  for  money,  or  for 
any  share  or  interest  in  any  national 
stock  or  fund  of  this  or  any  other 
country,  or  in  the  stock  or  fund 
of  any  corporation,  company,  or 
society  established  by  Act  of  Par- 
liament or  royal  charter,  or  any 
power  of  attorney  for  the  sale  or 
transfer  of  any  such  stock  or  fimd, 
or  any  share  or  interest  therein,  or 


any  plate,  jewels,  or  other  personal 
effects  shall  have  been  deposited, 
or  shall  be  or  remain  for  safe  cus- 
tody, or  upon  or  for  any  niecial 
purpose,  without  any  authori^ 
either  general,  special,  conditioni^ 
or  discretionary,  to  sell,  pledge,  or 
transfer  such  debenture,  &c.  shall 
sell,  negotiate,  transfer,  assign, 
pledge,  embezzle,  secrete,  or  in 
any  manner  apply  to  his  own  use 
or  benefit  any  such  debenture,  ficc. 
in  violation  of  good  faith,  and  con- 
trary to  the  special  puipose  for 
which  the  things  herein  berore  men- 
tioned, or  any  or  either  of  them 
shall  have  been  deposited,  or  shall 
have  been  or  remained  with  or  in 
the  hands  of  such  person,  with  in- 
tent to  defraud  the  owner  of  any 
such  instrument  or  security,  or  the 
person  depositing  the  same,  or  the 
owner  of  the  stock  or  fund,  share, 
or  interest,  to  which  such  security  or 
power  of  attorney  shall  relate,"  he 
shall  be  deemed  guilty  of  a  misde- 
meanour, and  punished  with  trans- 
portation for  any  term  not  exceed- 
ing fourteen  years,  or  undergo  any 
other  punishment  as  the  court,  in 
misdemeanours  in  general  have  dis- 
cretion to  inflict. 
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present,  that  the  said  W.  F.  with  whom  on  the  said,  &c.  at,*  [*98r] 
&c.  aforesaid,  as  agent  for  the  said  G.  S.  a  certain  bill  of  ex- 
change for  the  payment  of  money,  to  wit,  the  sum  of  two  hun- 
dred and  fifty-nine  pounds  seven  shillings  and  six  pence,  the 
same  being  a  security  for  money,  and  the  property  of  the  said 
G.'  S.,  and  of  the  value  of  two  hundred  and  fifty-nine  pounds 
seven  shillings  and  sixpence,  was  upon' and  for  a  certain  spe- 
cial purpose  to  wit,  for  the  special  purpose  of  causing  and 
procuring  the  said  last  mentioned  bill  ot  exchanee  to  be  dis- 
counted for  and  to  pay  the  proceeds  thereof  to  him  the  said 
G.  S.,  without  any  authority,  either  general,  special,  condi- 
tional, or  discretionary,  to  sell  or  pledge  such  last  mentioned 
bill  of  exchange,  did  uien  and  there,  to  wit,  on  the  said,  &c. 
with  force  and  armes,  at,  &c.  aforesaid,  unlawfully,  negoti- 
ate and  apply  to  his  own  use  and  benefit,  such  last  mentioned 
bill  of  exchange,  in  violation  of  good  faith,  and  contrary  to 
the  special  purpose  last  aforesaid,  lor  which  the  said  last  men- 
tioned bill  of  exchange  then  was  in  the  hands  of  the  said  W. 
F.,  with  intent  to  defraud  the  said  G.  S.  the  owner  of  such 
last  mentioned  bill  of  exchange,  to  the  great  damage  of  the 
said  G.  S.,  Sec.  against  the  form  of  the  statute,  &c.  and 
against  the  peace,  &c. 

That  J.  M.  late  of  &c.  on,  &c.  was  a  letter  carrier  employ-  For  aca- 
ed  in  carrying  letters  and  packets  from  the  General  Post  Of-  P^**^  ^^^^ 
fice,  situate,  See.  to  a  certain  street  called  Charlton  street,  in  €teo?nLc. 
Mary-le-Bone,  in  the  county  of  Middlesex,  and  that  on,  &c.  50.  against 
aforesaid,  at  and  in  the  said  General  Post  Office,  two  certain  a  letter 
letters  then  lately  before  sent  by  W.  C.  by  the  post  from  S.  in  ^^^"^^ 
the  county  of,  B.  and  directed  to  C.  Q.  of  Charlton  street,  ]^itm  ^ 
in  the    parish   of   Mary-le-Bone,   in    the    county  of   M.  containing 
then  containing  therein  a  certain  bank  note,  marked  No.  ^  ^^k 
1967,    dated'    London,   9th  February',    1792,  signed  and ''*'**•  ^''^ 
subscribed  by  G.  C.  for  the  governor  and  company  of  the 
bank  of  England,  promising  to  pay  one  Abraham  Newland 
or  bearer  on  demsmd,  the  sum  of  10/.  the  tenor  of  which,  &c. 
which  said  two  letters*  had  come  to  the  hands  and  posses-    [#988] 

(r)    This  was  the  indictment  a^  it  has  been  holden,  that   a   draft 

gainst  Moore«  on  which  he  was  con-  drawn  in  the  country  on  a  bank- 

Ticted.    His  case  was  that  of  steal-  er  in  London,  sent  by  post,  may 

ine  two  letters,  each  containing  half  be  laid  as  a  -warrant  for  the  pav- 

a  bank  note  ;  and  he  was  indicted  ment  of  money,*  1  Leach,  225,  6.  m 

as  above,  and  the  conviction  holden  notes.    But  a  defendant  described 

valid,  2  Leach,  S7S.    See  other  prece-  as  a  *<  charger  and  sorter  of  letters," 

deiOs,  3  Bos.  andPuL  311.2  Bla.  Rep.  cannot  be  convicted  on  counts,  cal- 

789.  As  to  the  offence,  see  ante  932.  ling  him  generally  a  perton  employ- 

The  trufic<m6)U  must  tollow  the  words  ed  in  the  post  office  though  it  seems 

of  the  statute.  In  the  description  of  if  he  appeared  to  be  a  eorter  only 

the  securities  it  wUl  suffice  to  use  Uie  jury  might  find  him  guilty  as 

the  terms  of  the  act,  as  is  in  case  mcA,  by  a  special  finding,  2  Bla. 

of  stealing  choses  in   action  in  an  Rep.  789.  1  Leach,  79. 
ordinary  way,  2  Leach,  1103.   And 
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sion  of  the  said  J.  M.  then  and  there  being  a  letter-carrier 
so  employed  as  aforesaid,  to  be  by  him  the  said  J.  M .  as  such 
letter-carrier  delivered,  &c.  and  that  he  being,  &c.  and  hav- 
ing the  said  two  letters  contsuning  the  said  bank  note  in  his 
hands  and  possession,  feloniouslv  did  secrete  the  ssdd  letters, 
then  and  there  containing  the  said  bank  note,  contrary  to  the 
form  of  the  statute,  &c.  and  against  the  peace,  &c.     (The 
second  count  laid  the  property  in   C  4L'»  ^  third  and  jourth 
count  called  the  letters  two  certain  packets^  loyi^^g  them  re- 
spectively  to  be  the  property^  first  of  W.  C,  second  of  C.  ^ 
There  were  four  other  counts^  alledging  in  the  singular  nt/m- 
ber  a  certain  letter^  a  certain  packet^  the  property  ofW.  C.  and 
C.  ^.  respectively. "l 
toT^m^       Middlesex,  (to  wit.)    That  S.  V.  late  of,  &c.  widow,  on, 
^n  sutote  ^^'  ^^^  force  and  arms,  at,  &c.  aforesaid,  one  flaxen  sheet 
3  and  4  of  ^f  the  value  of  six  shillings,  and  two  brass  candlesticks  of 
W.  &  M.  c.  the  value  of  three  shillings,  oJF  the  goods  and  chattels,  of  one 
'^*  *L.^-  ***'  F.  S.  (the  same  goods  and  chattels  being  in  a  certain  lodging 
goods  fet   i^o™  ii^  the  dwelling  house  of  the  said  F.  S.  there  situate, 
by  con-      let  by  contract  by  the  said  F.  S.  to  the  said  S.  V.,  and  to  be 
tract  to  be  used  by  the  said  S.  V.  with  the  lodging  aforesaid,}  then  and 
alodfdiur    ^^^^    being  found,   feloniously  did   steal,  take   and  cany 
(m)^       away,  against  the  form  of  the  statute,  kc.  and  against  the 
peace,  &c. 


INDICTMENTS  FOR  LARCENY  IN  PARTICULAR 

PLACES. 

Forsted.       That  W.  J.  late  of,  &c.  on,  &c.  with  force  and  arms, 
2f^-        at,  &c.  aforesaid,  in  the  dwelling  house  of  M.  G.  widow,  fe- 

chanre  in  > 

the  dwell-  — — — — ■ •  """^ 


xng  house       ^,j   See  other  precedents,  Cro.  cles  of  iumitiire  therein  specified, 
ofM.  G.      c.  C.263.    Cpo.  C.  A.  111.  Starkie,  «  the  same  goods  and  chattels  being- 
widow,  in   431,  x  Leach,  336.    2  Leach,  545,  in  a  certain  lod§pjig  room  in  the 
one  count,  588,680.   As  to  the  offence,  see  ante  dwelling  house  of  the  said  T.  N. 
and  of  M.    939,940.    In  the  »ndli*ctm«fK  two  per-  there  situate,  let  by  contract  by  the 
G.  and  her  sons  cannot  be  joined,  unless  the  said  T.  N.  to  the  defendant,  and  to 
husband's  lod^ngs  were  let  to  thembv  a  joint  be  used  by  the  defendant  with  the 
other  ez-    contract,  2  Leacl^  545.    It  is  abso-  lodging  aforesaid,"  the  proceedings 
ecutors  in  lutely  requisite  correctly  to  state  6y  were  holden  sufficient,  without  any 
another,      vAom  the  lodgings  were  let,  1  Leach,  further  aTerment  of  a  subsisting 
on  12          335,    But  e^dence  that  they  were  contract  at  the  time  the  goods  were 
Ann.  Stat    let  by  the  wife,  will  sustain  an  alle-  stolen,  2  Leach,  588. 
1.  c.  7.  (t)  gation  that  they  were  let  by  the  (t)  This  indictment  against  Jack- 
husband,  for  she  is  regarded  as  his  son  (see  another  indictment  against 
agent,  2  Leach,  705.     (3rd.  Ed.  hun  ante  985.)  was  setded  by  an 
omitted  in  the  4th.)    Where  the  in*  eminent  crown  lawyer.     See  ther 
dictment    charged   the    defendant  ^^recedbito— For  stealing  a  bank  note, 
with  stealiDg  of  T.  N.  certain  arti-  2  Leach,  564.  sercral  articles,  Cro. 
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loniously  did  steal,*  take  and  cany  away  one  bill  of  ex-  [*989] 
change,  for  payment  of  the  sum  of  thirty-three  pounds  eleven 
shillings,  and  of  the  value  of  thirty- three  pounds  eleven  shil- 
lings, the  said  bill  of  exchange  at  the  time  of  committing 
the  felony  aforesaid,  being  the  property  of  the  said  M.  G., 
and  the  said  sum  of  thirty-three  pounds  eleven  shillings  pay- 
able and  secured  by  the  same  bill  of  exchange  being  then  due 
and  unsatisfied  to  the  said  M.  G.  the  proprietor  thereof, 
against  the  form  of  the  statute,  &c.  (u)  and  against  the  peace, 
&c.  [Second  count  like  the  firsts  only  laying  the  property  in  t\ie 
xtndow  and  the  executors.} 

One  silver  watch  of  Ae  value  of  forty  shillings,  of  the  The  like 
goods  and  chattels  of  one  E.  F.  in  the  dwelling-house  of  him  *"  *  *?™" 
the  said  E.  F.  then  and  there  being  found,  then  and  there  fe-  /JJj"  ^""' 
loniously  did  steal,  take  and  carry  away,  against  the  peace,  &c. 

That  H.  C.  late  of,  &c.  W.  N.  of,  &c.  and  C.  C.  late  of,  Againtt 
&c.  on,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  one  dia-  several 
mond  ring  of  the  value  of  five  pounds  five  shillings,  one  pearl  fo/^^"*  •. 
ring  of  the  value  of  one  poimd  ten  shillings,  one  piur  of  gold  tal  felony. 
bracelets  with  amethyst  snaps,  of  the  value  of  five  pounds,  on  13  Ann. 
one  bracelet  with  an  opal  snap  set  with  brilliants  of  the  value  !^^'  ^'  ^* 
of  two  poimds   two   shillings,  one   other  bracelet  with  a  g^eliinr^ 
zaphire  snap,  of  the  value  of  two  pounds  two  shillings,  one  various  ar- 
other  bracelet  with  a  ruby  snap  of  the  value  of  two  pounds  tides  in  a 
two  shillings,  one  gold  chain  of  the  value  of  ten  pounds  ten  ^^«^^ 
shillings,  twelve  yards  of  poplin  of  the  value  of  three  pounds    *******  ^^ 
three  shillings,  one  miniature  picture  of  the  value  of  two* 
pence,  twelve  pair  of  gloves  of  the  value  of  twelve  shillings, 
and  three  shifts  of  the  value  of  twelve  shillings,  of  the  goods 
and  chattels  of  Thomas  Brudenell  Bruce,  earl  of  Aylesbury, 
and  two  silver  spoons  of  the  value  of  and  a  pair  of  silver 

sugar  tongs  of  the  value  — —  of  the  goods  and  chattels  of 
Sarah  ^Knapp,  in  the   dwelling-house  of  the  said  Thomas 
Brudenell*  Bruce,  earl  of  Aylesbury,  then  and  there  being  [#99o] 
found,  feloniously  did  steal,  ^e  and  carry  awav,  against  the 
form  of  the  statute,  &c.  and  against  the  peace,  &c. 

That  R.  P.  late  of,  &c.  on,  8cc.  about  the  hour  of  nine  in  On  39 
Eliz.  ch. 

— """"■""'"■"■"■^ 15.  for  a 

C.  C.  236.    Cro.  C.  A.  28.  Starkie,     name  of  the  owner  of  the  dwelling 
443..  and  see  an  indictment  on  this     house,  in  which  the  property  is  sto- 
act,  and  3  &  4  W.  and  M.  c.  9.    4     len,  1  Leach,  252,  338,  9. 
Wentw.  52.    As  to  the  ofencea  ^^         («)  '^^lus  is  not  necessary,  as  the 
ante  939,  940.  we  have  seen  that  the     statute  only  takes  ftway  clergy  and 
stealing  a  bank  note  is  within  the     does  not  create  the  offence,  but  it 
statute*  as  haying  by  2  Geo.  n.  c.  25.     seems  to  be  most  usual  and  proper, 
been  made  a  viduable  property  in     and  can  in  no  case  vitiate,  3  Hale, 
respect  of  which  larceny  may  be     190.  1  Vol.  290. 
committed,  and  promissory  notes,         (v)  See  last  precedent  and  notes, 
bills,  and  other  securities  rest  on  the         (w)  This  indictment  was  settled 
same  ptinciple,  2  Leach,  693.   The     by  an  eminent  crown  lawyer. 
indictment  must  state  correctly  the 
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capital  fe-  the  (y)  forenoon  of  the  same  day,  with  force  and  arms,  at, 
b*"^lS«r  ^^*  aforesaid,  the  dwelling-house  of  one  J.  S.  there  situate, 
into  a^  feloniously  did  break  and  enter,  (no  person  in  the  same  dwell- 
dwelling-  ing*house  then  and  there  being,)  and  one  pair  of  gloves  and 
liouse  in  Q^e  pair  of  pincers  of  the  goods  and  chattels  of  the  said  J.  S. 
toe  no  ^^  ^^  value  of  five  shillings,  of  lawful  money  of  Great  Britain, 
person  be-  and  also  a  certain  sum  of  money,  (z)  to  wit,  the  sum  of  five 
ing  there-  shillings  and  six  pence,  of  the  monies,  goods,  and  chattels  of 
^Jjl^^  one  J.  S.,  of  the  value  of  five  shillings  of  the  like  lawful  money, 
^g  n.  in  the  same  dwelling-house  then  and  there  being  fdund,  then 
mount  of  and  there  feloniously  did  steal,  take  and  carry  away,  against 
St.  (x)  the  form  of  the  statute,  {a)  &c.  against  the  peace,  &c.  [Second 
SJ'felony  ^^^^^  ^^^^g  ^^^  property  stokn  to  belong  to  another  person."] 
stealing  in  That  S.  D.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c. 
a  shop,  aforesaid,  one  cloth  coat  of  the  value  of  fifteen  shillings,  and 
coach-  0ne  cloth  waistcoat  of  the  value  often  shillings,  of  the  good& 
to 'SS  val  ^^^  chattels  of  one  J.  B.  in  the  shop  (c)  of  him  the  said  J.  B. 
lue  of  St.  then  and  there  being  foimd,  then  and  there  privately  and  fe- 
10  and  11  loniously  did  steal,  take  and  carry  away,  against  the  form  of 
33*  J^i  ^'  ^^  statute,  See.  {d)  and  against  the  peace,  &c. 

efX  '  That  A.  O,  late  of,  &c.  on,  &c.  at  the  hour  of in  the  af- 

On3and4  temoon  of  the  same  day,  with  force  and  arms,  at,  &c.  the 
W.&M.C.  dwelling-house  of  one  A.  J.  there  situate,  (one  B.  J.  wife  of 
a  capital'  the  said  A.  J.,  in  the  same  house,  in  the  peace  of  God  and 
felony  in     of  our  said  lord  the  king"^  then  being,)  feloniously  did  break 

breaking    and  enter,  and  one  silver  spoon  of  the  value  o^ of  the 

?***  *.  goods  and  chattels  of  him  the  said  A.  J.  then  and  there  fe- 
the  day  loniously  did  steal,  take  and  carry  away,  and  her  the  said  B. 
time  some  J.  then  and  there  being  in  the  said  dwelling4iouse,  then  and 
person  be-  there  in  bodily  fear  and  danger  of  her  life  feloniously  did  put, 
inland  **'  (/)  ^g**'*^^  ^'^  form  of  the  statute,  &c.  and  against  the 
putting      peace,  &c. 


lumm 
fear,  (c) 


r^99il        (^}  ^^®  other  precedents,  Cro.  and  there  feloniously,  &c. 

•-          -•    C.  C.  7tii  Ed.  237.  8th  Ed.  91.  Burn,  (a)  See  ante  989.  n.  u.     This con- 

J.  tArccny,  xi.  2  Leach,  567.  2  East,  elusion  is  not  necessary,  but  wili 

639.    As  to  the   offence^  see  ante  not  prejudice. 

941.    The  tfuficffft^n^  to  oust  the  of-  (6)   See  other  precedents,  Cro. 

fender  of  clergy,  must  pursue  the  ,   C.  C.  446.  Starkie,  443.    Bum  J. 

^         language  of  the   statute.    It  must,  ^  Larceny,  xi.    As  to  the  offence,  see 

therefore,  be  laid  in  the  indictment  ante,  942. 

and  proved  in  evidence,  that  no  per-  (cS    If  the   stealing  be    from  a 

son   was  within  the  house  at  the,  coacn-house,  warehouse,  or  stable, 

time  the  larceny  was  committed  2  say  «  in  the   coach-house,''   &c.  ao- 

East,  P.  C.  640.  cording  to  the  fact, 

(y)  Or  <*  afternoon,"  &c.  accord-  (J)  See  ante  989.  n.  u. 

ingto  the  fact.  (e)  See  a  similar  precedent.  Bum, 

(r)  Or  <*  and  13  pieces  of  the  J.  Larceny,  xi.  Starkie,  444.    As  to 

current   gold    coin  of  this  realm  the  offence,  &c.  see  ante  943. 

called  guineas,  of  the  value  of  13/.  (/)  This  does  not  appear  to  be 

13t.  of  the  monies  of  the  said  J.  S.  requisite  when  there  is  a  breaking 

in  the  same  dweUing-house,  then 
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That  A.  B.  late  of,  &c.  labourer,  on  the day  of On  3  &  4 

in  the year  of  Ae  reign  of,  &c.  with  force  and  arms,  at,  ^9%^^']^ 

&c.  aforesaid,  one  silver  tea  pot,  of  the  value  of  forty  shil-  capital  fe- 
lings  of  the  goods  and  chattels  of  one  E.  H.  in  the  dwelling  Ioqj  in 
house  of  her  the  said  E.  H.  there  situate,  then  and  there  found  *^***",fi  "* 
and  being,  feloniously  did  steal,  take  and  carry  away,  and  t^^  ^^ 
her  the  said  £.  H.  then  and  there  being  in  the  said  dwelling-  by  putting 
house,  did  then   and  there   put  in  bodily  fear  of  her  life,  in  fear  the 
against  the  peace,  &c.  and  against  the  form  of  the  statute,  UJL"^^^^ 
Sec.    And  the  jurors,  &c.  do  further  present,  that  the  said  inf  but 
A.  B.  on  the  said,  8cc.  with  force  and  arms,  at,  &c.  aforesaid,  without 
feloniously  did  comfort,  aid,  abet,  assist,  counsel,  hire   and  freaking, 
command  certain  persons,  to  wit,  one  J.  M.  and  divers  other  pf^ 
persons  to  the  jurors   aforesaid   at  present  unknown,  felon-  count  as 
lously  to  take  away  one   silver  tea  pot,  of  the  goods  and  principal 
chattels  of  the  said  E.  H.  then  and  there  being  found  in  the  ^^^ 
dwelling-house  of  the  said  E.  H.  there  situate,  and  also  to  i^nst 
put  in  bodily  fear  of  life,  her  the  said  E.  H.,  then  and  there  me  defen- 
being  in  the  said  dwelling-house,  and  which  said  last  men-  ^^*  •*  •" 
tioned  goods  and  chattels  being  of  the  value  aforesaid,  in  the  pjj^^, 
said  dwelling-house,  they  the  said  J.  M.,  and  the  said  other 
persons  at  present  unknown  to  the  jurors  aforesaid,  in  pur- 
suance of  such  the  said  comforting  aiding,  abetting,  counsel- 
Irag,  hiring  and  commanding  of  the  said  A.  B.  feloniously 
did  then  and  there  take  away,  and  her  the  said  E.  H.  then 
and  there  being  in  the  said  dwellin^house,  did  then  and 
diereput  in  bodily  fear  of  her  life,  against  the  peace,  &c.  and 
against  the  form  of  the  statute,  &c.  [*992] 

Middlesex,*  to  wit.  That  A.  B.  late  of,  «cc.  and  C.  D.  late  ^^^\^ 
of,  fcc.  on,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  one  ny  in  steal- 

,  ing  fipom  a 

as  that  completes  the  robbery  ;  but,  of  simple  larceny,  2  Leach,  671.       church, 

in  order  to   oust   the  offender  of  (A)  See  precedent  Cro.C.  A.  178.  rf^\ 

clergy,  it  is  necessary  to  allege  a  Cro.  C.  C,  435.  2  Starkie,  448.  445. 

breaking,   and    an  actual   larceny,  and  see  ante  949.  and  see  post  for 

some  person  being  in  the  house  at  sacrilegious  burglary,  for  sacrilege 

the  time,  1  Hale,  522.  2  Hale,  354.  or   robbery  in  a    church,  and   for 

East,  P.  C.  634.  2  Leach,  671.  taking  away  two  communion  cups, 

M  See  other  precedentt,  4  Wentw.  two  copes  of  black  velvet,  and  three 

52.  Starkie,  444.  2  Leach,  671.    As  surplices,   West,  197,  it  concludes 

to  the  offence,  see  ante    943,   no  contra  form,  and  avers  the  offender 

breaking  is  necessary  under    this  to  be  a  layman  and  not  in  holy  or- 

clause,  as  no  putting  in  fear  is  re-  ders,  it  is  framed  on  the   23   Hen. 

quisite  on  the  other.    But  the  m-  VUI.  whereby  clergy  is  taken  from 

dietnwni   must   expressly  allege   a  all  persons  not  actually  in  holy  or- 

putting  in  fear  by  the  pruoner,  and  it  ders.    A  similar  indictment  for  rob- 

will  not  suffice  to  pursue  the  words  bing  a  church  of  several  articles, 

of  the  statute,  and  state  that  the  de-  West.  236.    In<Uctment  for  robbing 

fendant  stole  the  goods  in  the  dwell-  a  church  in  the  night  time,  stating 

ing  of  the  owner,  he  being  therein  the  offence  to  be  burglarUnuly^  but 

and  put  in  fear,  2  Leach  671.     The  not  stating  it  to  be  sacrilegiously, 

defendant  may,  however,  on  such  a  and  not  concluding  contrary  to  the 

defective  indictment,  be  convicted  form  of  the  statute^  see  West^  196. 

Crim,  Law.                        vol.  hi.  3  g 
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silver  cup,  of  the  value  of  of  six  pounds,  of  the  goods  and 
chattels  of  the  parishioners  of  the  said  parish,  (in^e  custo- 
dy of  £.  F.  and  G.  H.  then  church  wardens  of  the  same  pa- 
rish,) in  the  church  of  the  parish  aforesaid,  then  and  there  be- 
ing found,  then  and  there  feloniously  and  sacrilegiously  did 
steal,  take  and  carry  away,  against  die  form  of  the  statute, 
&c.  and  against  the  peace,  &c. 


For  a  sin- 
gle felony 
on*46  Geo. 
m.  c.  129. 
for  steal- 
ing from 
the  per^ 
son.  (»} 


INDICTMENTS  FOR  LARCENY,  FROM  THE 

PERSON. 

That  A.  B.  late  of,  jcc.  on,  &c.  with  force  uid  arms,  at, 
&c.  aforesaid,  one  silver  watch  with  asilver  chain,  of  the  va- 
lue of  four  pounds,  of  the  goods  and  chattels  of  one  C.  D. 
from  the  person  of  the  said  CD.  then  and  there  feloniously 
did  steal,  take  and  carry  away,  against  the  form,  &c.  and 
against  the  form,  &c. 


Indict- 
ment for 
fidiciting 
servant  to 
embezzle 
his  mu- 
ter^ 

goods.  (I?) 
[*993] 


INDICTMENTS  FOR  SOLICITATIONS  TO  STEAL 

AND  EMBEZZLE. 

That  A.  B.  late  of,  &c.  on,  &c.  at,  &c.  aforesaid,  did  fiedsdy, 
wickedly  and  unlawfully,  solicit  and  incite  one  J.  D.  a  ser- 
vant of  J.  P.*  late  of,  &c.  to  take,  embezzle  and  steal  a  qutti- 
tity  of  twist,  of  the  value  of  three  shillings,  of  the  goods  and 
chattels  of  his  master  the  said  J.  P.  to  the  great  damage,  &c. 
to  the  evil  example,  &c.  and  against  the  peace,  &c. 


See  also  an  indictment  for  robbing  a 
church  merely,  without  noticing  it 
as  sacrilege,  burglary,  or  felony,  but 
only  steaBng'gocHdsmm  thence,  al- 
leged to  be  the  property  of  the  pa- 
riakhners  at  large,  West,  271.  As 
to  the  offence,  see  ante  949.  The 
indictment  lays  the  property  in  the 
parishioners,  in  the  custody  of  the 
church-wardens  of  the  ^me,  which 
i^pears  to  be  correct,  1  Hale,  512. 
3  Oampb.  264,  5.  It  might,  how- 
erer,  with  equal  propriety  be  laid  in 
the  rector,  2  Bast,  P.  C.  651.  In 
other  respects,  the  averments  are 
similar  to  those  in  ftn  indictment  for 
larceny  at  common  law. 

(t)  See  similar  precedents,  Cro. 
C.  C.  246.  Burn  J.  Larceny,  Star- 
kre,  446.    Ab  ^e  Act  oa  which  ^tua 


indictment  is  founded  repeals  the  8 
Eliz.  c.  4.  by  which  privately  steal- 
ing from  the  person  was  made 
capital,  it  is  unnecessary  to  give  any 
precedents  on  ^at  statute,  see  ante 
944. 

(A?)  See  other  precedents,  Cro. 
C.  C.  455.  2  East  Rep.  5.  Stazkie, 
639.  See  ante  235,  317,  8.  as  to  so- 
licitations in  general.  It  is  held  a 
misdemeanour  to  incite  another  to 
th^  commisnon  of  any  indictable  of- 
fence, though  the  solicitatioB  does 
not  succeed,  2  East  Rep.  5.  It,  is 
therefore,  unnecessary  to  aver  in  the 
indictment,  that  the  persuasions 
were  successful.  But  qucre  if  the 
indictment  should  not  charge  that 
the  defendant  solicited  the  third 
person  ^fihnimuly/*  &c 
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That  J.  B.  late  of,  8cc.  on,  Sec.  at,  &c.  aforesaid,  falsely,  For  enti- 
subtly,  and  unlawfully  did  solicit,  incite,  and  persuade  one  cingr«|i'**P' 
J.  N.  an  apprentice  to  W.  K.  of  the  same  parish  and  county,  to^cmbca- 
baker,  secretly  and  clandestinely  to  take  and  embezzle  divers  zle  his 
goods  and  chattels  of  the  said  W.  K.  and  to  give  and  deliver  Hipster's 
such  goods  and  chattels  to  him  the  said  J.  B.     And  that  the  C^^^* 
said  J.  B.  afterwards,  to  wit,  on  the  said,  &c.  at,  &c.  afore- 
said, three  bushels  of  flour,  of  the  value  of  fifteen  shillings, 
of  the  goods  and  chattels  of  the  said  W.  K.  by  the  said  J.  N. 
then  lately  before,  on  the  same  day  and  year  aforesaid,  by  the 
solicitation,  incitement,  procurement  and  persuasion  of  the 
said  J.  B.  taken  and  embezzled,  then  and  there  fedsely,  know* 
ingly,  subtly  and  unlawfully  did  receive,  obtain  and  have  of, 
and  from  the  said  J.  N.  to  the  great  damage  of  the  said  W. 
K.  to  the  evil  example,  &c.  and  against  the  peace,  &c. 


INDICTMENTS  FOR  CHEATS  AND  FRAUDS. 

PRELIMINART  NOTES,  {o) 

Offence  at  Common  Imtv. 

Whatever*  doubts  might  have  been  entertained  from  the  Offence  df 
confusion  of  the  earlier  cases,  it  seems  now  to  be  settled,  cbea^g 
that  at  common  law,  no  mere  fraud,  not  amounting  to  felony,  J^  ^^1^* 
18  an  indictable  offence,  unless  it  affects  the  public.     Haw-  mon  law. 
kins,  indeed,  defines  this  ofibnce  to  consist  ^  in  defrauding  [*994] 
or  endeavouring  to  defraud  another  of  his  known  right  by 
means  of  some  artful  device."     Hawk.  b.  1.  c.  71.  s.  1.  which 
would  include  a  variety  of  these  injuries,  of  which  an  action 
on  the  case  for  damages  is  now  the  invariable  mode  of  ob- 
tsdning  redress.    But  where  a  brewer  was  indicted  for  frau- 
dulentiy  delivering  a  less  quantity  of  beer  to  a  purchaser  for 
a  larger,  Lord  Mansfield  observed,  that  *^  an  o£Fence,  to  be 
indictable,  must  be  such  an  one  as  affects  the  public,"  and 
he  instanced  the  use  of  false  weights  and  measures  in  the 
general  course  of  dealings— fraud  by  means  of  false  tokens*— 
and  conspiracy  to  cheat,  which  is,  in  itself,  a  substantive 
crime.  2  0urr.  1125.    In  this  case  also,  the  whofe  cou^  held 
unanimously,  that  no  indictment  would  lie  for  the  offence 
proved  on  tiie  defendant.    The  same  principles  were  subset 
quendy  laid  down  by  Mr.  Justice  Buller,  3.  T.  R.  104.     So 
where  a  miller  converted  to  his  own  use  com  sent  to  him  to 


(o)  Hawk.  b.  L  c.  7h  Burn,  J.        Bac.  Abr.  Fraud,  £. 
Cb^at,  Williams,  J.  False  Pretences. 
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grind,  it  was  decided  that  no  indictment  wbuldlie  against  him, 
but  the  proper  remedy  was  by  action  of  trover.  2  Stra.  793. 
Nor  will  the  case  be  altered,  though  the  fraud  is  backed  by  a 
false  assertion,  as  a  declaration  that  bad  measure  is  correct, 
or  that  a  commodity  is  of  a  diiFerent  quality  from  that  which 
in  reality  it  possesses.  Or  if  a  man  demand  a  debt  in  the 
name  of  another,  producing  no  voucher  to  support  his  claim. 
1  Salk,  379.  1  East,  Rep.  185.— -or  if  a  person  obtain  goods 
from  a  tradesman  by  pretending  to  be  sent  by  a  customer*  2 
Stra.  866.  And  it  has  even  been  holden  that,  at  common 
law,  no  Jndictment  will  lie  for  giving  a  check  in  payment  on 
[#995]  a  banker  with  whom  the  party  has  no  eifects.  2  Leach,  647.* 
The  cases  in  which  fraud  is  indictable  at  common  law,  seem 
confined  to  the  use  of  false  weights  and  measures — ^tfae  sell* 
ing  goods  with  counterfeit  marks — splaying  with  false  dice — 
and  frauds  affecting  the  course  of  justice,  and  immediately  in*  * 
juring  the  interests  of  the  public  or  the  crown.  Forgery  and 
conspiracy  are  distinct  oilences — the  former  rendered  capital 
in  a  variety  of  cases  by  statute — and  the  latter  resting  on 
principles  with  which  £raud  is  only  incidentally  connected. 
Seepost. 

The  first  three  of  the  above  class  of  cases  seem  to  come 
under  the  denomination  of  fake  tokens^  often  used  in  the  old 
authorities.  They  seem  to  depend  on  the  principal  that  they 
betoken  a  general  intent  to  denaud,  and  support  the  rule  laid 
down  that  the  injury  must  be  to  the  public.  Thus  the  selling 
wrought  gold  vmder  the  sterling  alloy  is  not  an  indictable  of- 
fence— it  is  but  a  single  act — ^and  is  not  accomplished  by  any 
means  which  shew  a  general  system  of  fraud.  Cowp.  323. 
Where,  on  the  other  hand,  there  is  a  counterfeit  mark  put  on 
goods,  to  make  those  of  an  inferior  seem  to  be  of  higher 
quality,  the  offender  may  be  indicted.  Trem.  P.  C.  103.  6. 
Selling  by  ya&e  measure  is  an  indictable  offence,  selling  t/n^/er 
measure  is  ground  only  for  a  civil  action.  Cowp.  324.  The 
selling  of  bad  wine,  pretending  it  to  be  good,  has  been  holden 
indictable.  2  Lord  Raym.  1179;  but  Lord  EUenborough 
has  suggested  that  this  was  a  case  of  conspiracy,  or  is  to  be 
supported  on  the  ground  only  that  the  wine  sold  was  utI" 
wholesome.  6  East,  133.  Using  false  dice  is  an  indictable 
offence  at  common  law,  as  a  common  gamester  is  a  public 
nuisance.  2  Rol.  Abr.  78.  Cro.  Jac.  497,  ante  681.  and  the 
legislature  have  by  16  Car.  2.  c.  7.  and  9  Ann.  c.  14.  further 
,  punished  it  with  pecuniary  forfeiture.  See  ante  681.  And 
all  frauds  affecting  public  justice  or  the  crown,  are  regarded 
as  criminal.  Thus,  personating  bail,  and  pretending  to  be  an 
object  of  relief  at  a  public  asylum,  are  indictable  offences. 
The  former  is  by  4  W.  and  M.  c.  4.  s.  4.  made  a  clergyable 
felony.    So  if  the  captain  and  purser  of  a  man  of  war,  deliver 
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to  the  commissioners  for  victualling  the  navy  a  false  bill  of 
exchange^  false  accounts,  certiiiQates  and  vouchers,  they  may 
be  indicted  for  an  oiFence  against  the  interests  of  the  public 
service.  4  East,  Rep.  171,  2.  The  supplying  prisoners  of 
war  with  unwholesome  food  on  a  contract  is  criminal,  as  we 
have  already  seen  as  an  offence  against  the  public  health.  6 
East,  133,  6.  ante  556.  It  seems  also  that  an  indictment  will 
lie  against  a  clergyman  for  embezzling  and  misapplying  mo- 
ney, collected  on  a  brief  for  the  relief  of  suiFerers  by  fire.  1 
Bla.  Rep.  443.  sed  quaere.  And  if  an  apprentice  enlist  in 
order  to  obtain  the  bounty  money,  knowing  that  he  must  be 
discharged  as  incompetent  to  serve,  he  is  guilty  of  a  misde- 
meanour at  common*  law.  1  Leach,  174.  On  the  trial  for  [*996] 
this  offence,  the  indenture  must  be  proved  by  one  of  the  sub- 
scribing witnesses,  id.  ibid. 


2.  Offence  by  Statute, 

The  common  law  being  inadequate  to.  the  punishment  of  offence  of 
many  cases  of  highly  injurious  fraud,  it  was  provided  by  the  cheating^ 
33  Hen.  VIII.  c.  1.  after  reciting  "  that  many  light  and  evil  "^dfrwid 
disposed  persons,  not  minding  to  get  their  livings  by  truth,  ^^^  . 
according  to  the  laws  of  this  realm,  but  compassing,  and  de- 
vising daily  how  they  may  unlawfully  get  into  their  hands 
and  possession,  goods,  chattels  and  jewels  of  other  persons, 
for  me  maintenance  of  their  unthrifty  living,  and  also  know- 
ing, that  if  they  come  to  any  of  the  same  goods,  chattels  and 
jewels  by  stealth,  that  then  they,  being  thereof  lawfully  con- 
victed according  to  the  laws  of  this  realm,  thall  die,  there- 
fore, have  now  of  late  falsely  and  deceitfully  contrived,  de- 
vised and  imagined,  privy  tokens  and  counterfeit  letters  in 
other  mens^  names  under  divers  persons,  their  special  friends 
and  acquaintances,  for  the  obtaining  of  money,  goods,  chat- 
tels and  jewels  of  the  same  persons,  their  friends  and  ac- 
quaintances i  by  colour  whereof  the  said  light  and  evil  dis- 
posed persons,  nave  deceitfully  and  unlawfully  obtained  and 
gotten  great  substance  of  money,  &c.  into  their  hands  and 
possession,  contrary  to  right  and  conscience,''  enacts  ^^  that 
if  any  person  falsely  and  deceitfully  obtain  or  get.  into  his 
hands  or  possession  any'money,  goods,  chattels,  jewels,  or 
other  things  of  any  other  person,  by  colour,  and  means  of  any 
such  false  token  or  counterfeit  letter,  made  in  any  other  man  s 
name  as  is  aforesaid,  that  then  every  person  so  offending, 
and  being  thereof  lawfully  convicted,  by  witnesses  taken  be- 
fore the  Lord  Chancellor  of  England,  for  the  time  being,  or 
by  examination  of  witnesses,  or  confession  taken  in  the  Star 
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chamber  st  Westminter,  before  the  king's  most  honourable 
council,  or  before  the  justices  of  assize  in  their  circuits  for 
die  time  being,  or  before  the  justices  of  peace  within  any^ 
part  of  the  king's  dominions  in  their  general  sessions,  or  by 
action  in  any  of  the  king's  courts  of  record,  shall  have  and 
suffer  such  correction  and  punishment,  by  imprisonment  of 
his  body,  setting  upon  the  pillory  or  otherwise,  by  any  cor*^ 
poral  pain,  (except  pain  of  deadi)  as  shall  be  unto  him  limit- 
ed, adjudged,  or  appointed  by  the  person  before  whom  he 
shall  be  so  convicted  of  the  said  offences,  or  of  any  of  them.'* 
The  effect  of  this  statute  seems  to  be,  to  make  a  fraud  on  an 
individual  by  means  of  privy  tokens,  a  misdemeanour,  where* 
as,  at  common  law,  we  have  seen  that  the  deceit  must  affect 
[♦997]  tfie*  public  mterests.  And,  therefore,  where  it  is  said 
this  act  created  no  new  offences,  but  only  enhanced  the  pun* 
ishment  of  such  as  previously  existed,  it  must  be  understood 
of  **  counterfeit  letters,"  which  were  always  indictable  as  for- 
geries. 2  Ld.  Raym.  1466.  Some  difficulty  has  arisen  as 
to  what  shall  be  considered  as  a  token.  It  is  clearly  not  a 
mere  affirmation  or  promise,  but  must  be  something  real  and 
visible — ^as  a  ring,  a  key,  or  a  writing.  And  even  a  writing 
would  not  suffice,  except  it  was  in  the  name  of  another,  or 
so  framed  as  to  afford  more  credit  than  the  mere  assertion 
of  the  party  defrauding,  2  East,  P.  C.  689.  It  does  not  ex- 
tend to  cases  where  a  man  procures  goods  on  his  own  ac- 
count, with  intent  to  steal  them,  id.  ibid.  So  letters  declar- 
ing a  falsehood  with  intent  to  defraud  are  not  privy  tokens 
within  the  statute.  2  Burr.  1128.  And  we  have  seen,  that 
at  common  law,  it  was  holden  that  the  obtaining  of  property, 
by  giving  a  check  on  a  banker,  where  the  party  had  no  ac« 
count,  is  not  an  indictable  fraud.  6.  T.  R.  565.  But,  the  re- 
verse has  been  recently  holden  on  a  case  precisely  similar, 
on  the  statute  30  Geo.  II.  c.  24.  3  Campb.  370. 

To  supply  the  defects  of  33  Hen.  VlII.  which  we  have 
seen  would  not  apply  to  any  verbal  representation,  the  30 
Geo.  II.  c.  24.  s.  1.  enacts  ^^  That  all  persons  who  knowingly 
and  designedly  by  false  pretence  or  pretences  shall  obtain 
from  any  person  or  persons  money,  goods,  wares  or  mer- 
chandizes, with  intent  to  cheat  or  defraud  any  person  or  per- 
sons of  the  same,  shall  be  deemed  offienders  against  law  and 
the  public  peace,  and  the  court  before  whom  such  offenders 
8h|di  be  tried  shsdl,  on  conviction,  order  them  to  be  fined  and 
imprisoned,  or  to  be  put  in  the  pillory,  or  publicly  whipped, 
or  to  be  transported  for  seven  years  as  the  court  shall  think 
fit."  The  second  section  empowers  any  justices  of  the  peace 
to  bail  or  commit  a  person  accused  before  them  till  the  next 
sessions  or  assizes,  and  to  bind  over  the  witnesses  to  prose- 
cute in  such  sum  as  he  may  think  r^iisonable,  not  less  than 
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double  the  value  of  the  property  if  it  exceed  twenty  pounds. 
The  20th  section  provides  that  no  certiorari  shall  be  all<wred 
to  remove  any  indictments  under  this  statute.  The  term 
^^  false pretences^^  used  in  this  act  is  very  general ;  it  includes 
every  expression  used  in  S3  Hen.  VIII.  and  further  includes 
every  extortion  of  money  or  goods  with  an  intent  to  defraud; 
3  T.  R.  103.  and,  therefore,  it  will  not  avail  the  defendants 
that  the  pretence  consists  in  a  false  representation  of  some* 
thing  t^  take  place  at  a  future  time,  as  that  a  bet  had  been 
laid  that  a  certain  pedestrian  feat  would  be  performed,  for  it 
is  equally  within  uie  intention  of  the  statute  3  T.  R.  98.  so 
if  a  man  be*  authorised  to  inspect  and  pay  a  number  of  jour-  [#998] 
neymen,  and  to  draw  on  the  clerk  01  the  masters  for  the 
amount  of  the  sums  earned,  and  he  delivers  in  a  false  ac* 
count  and  draws  on  the  clerk  iofc  the  amount  which  he  ob* 
tains,  he  will  be  guilty  under  the  statute ;  as  he  would  never 
have  obtained  the  credit,  unless  he  had  delivered  his  fictitious 
estimate,  2  East,  P.  C.  830.  And  if  a  carrier  obtains  mo- 
ney by  preten^ng  to  have  delivered  goods  and  to  have 
lost  tne  receipt  given  him  by  the  person  to  whom  the^ 
were  directed,  he  may  be  indicted  for  the  statutable  of- 
fence, 2  East  Rep.  30.  So  if  a  person  procure  a  trades- 
man  to  sell  him  goods  as  for  ready  money,  direct  him  t» 
send  his  servant  with  them  to  his  lodgings,  and  then  deliver 
fabricated  bills  in  payment,  retaining  the  goods,  though  he 
cannot  be  prosecuted  for  felony  in  stealing  them,  he  may  be 
found  guilty  of  obtaining  them  by  false  pretences,  2  Leadi, 
614.  But  the  acts  both  of  33  Hen.  VIII.  and  30  Geo.  III. 
are  confined  to  money,  goods  and  chattels,  and  do  not,  at 
least  in  words,  extend  to  securities  and  choses  in  action ;  and 
therefore  the  52  Geo.  III.  c.  64.  extends  the  provisions  of 
the  latter  act  to  bonds,  bills  of  exchange,  bank  notes,  all  se* 
curities  and  orders  for  Ae  payment  of  money,  or  the  transfer 
of  goods  or  any  valuable  thing  whatsoever.  The  summary, 
therefore,  of  the  law  on  this  subject  seems  to  be,  that  at  com- 
mon law,  those  cheats  only  were  indictable  whidi  aflPected  the 
public  at  large ;  that  the  33  Hen.  VIII.  made  all  such  frauda 
on  individuals  criminal  as  were  effected  by  privy  tokens,  and 
hy  which  either  money  or  goods  were  obtained ;  that  the  dO 
Geo.  II.  c.  24.  extended  the  means  of  deceit  thus  made  in* 
dictable  to  every  kind  of  false  pretences,  by  which  money^ 
goods  and  chattels,  were  obtained ;  and  that  the  52  Geo.  III. 
finally  rendered  every  description  of  fraud  hy  false  pretences 
criminal,  whatever  kmd  of  valuable  property  the  deception 
was  intended  to  obtain. 

There  are  some  other  statutes  respecting  particular  persons 
and  kinds  of  property  which  have  been  for  the  most  noticed 
as  fcrmiog  a  species  of  larceny.    Among  diese  are  frauds 
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by  lodgers,  manafacturers,  servants  of  public  companies,  per- 
sons employed  in  the  post  office,  and  the  embezzlement  of 
naval  stores,  or  improperly  having  them  in  possession.  Be- 
sides these  the  13  Eliz.  c.  5«  avoids  all  fraudulent  deeds,  con- 
veyances, &c.  intended  to  defraud  creditors,  and  punishes 
them  with  the  forfeiture  of  one  year's  profit  of  the  alienated 
lands  and  imprisonment  for  half  a  year.  And  the  27  Eliz.  c.  4. 
makes  the  same  provision  for  all  cases  in  which  the  intent  is 
to  defraud  purchasers.  The  offence  of  cheating  with  dice, 
&c.  under  9  Ann,  c.  14.  s.  5.  has  been  already  considered 
as*  an  offence  against  public  police,  ante  677,  8. 
Indict-  Several"^  persons  may  be  jointly  indicted  under  any  of  the 

"r*9991  ^^*^^®^  ^^  iraud  and  false  pretences.  And  where  the  pre- 
»•  J  tence  is  conveyed  by  words  spoken  by  one  defendant  in  the 
presence  of  others  in  concert  with  whom  he  is  acting  all  of 
them  may  be  included  in  one  proceeding.  One  indictment 
may  also  include  several  charges  ;  so  that  the  judgment  on 
them  would  be  similar,  3  T.  R.  98.  Both  at  common  law, 
and  on  the  33  Henry  VIII.  it  was  necessary  to  set  forth  the 
means  or  false  tokens]by  which  the  fraud  was  effected,  2  Mod. 
^  316. 2  Stra.  1127.  And  it  has  been  repeatedly  decided,  that  in 

all  indictments  on  30  Geo.  II.  it  is  necessary  to  set  forth  the 
false  pretences  employed  by  the  defendant  as  they  will  appear 
at  the  trial,  2  Ti  R.  581.  1  Campb.  495.     In  this  statement 
it  will  be  necessary  to  observe  all  possible  accuracy ;  for 
where  it  was  alleged  that  the  defendant  said  he  had  paid  a 
sum  of  money  into  the  bank  of  England,  and  it  was  proved 
in  evidence  tnat  he  merely  alleged  ^^  the  money  had  been  paid 
at  the  bank,"  the  variance  was  holden  fatal,  1  Campb.  494. 
But  a  basket  is  sufficiently  described  in  the  proceedings,  un- 
der the  general  term  ^^  parcel"  1  Campb.  212.  ;  and  it  does 
not  seem  necessary  to  describe  the  false  pretences  with  great- 
er minuteness  than  that  with  which  they  were  presented  to 
the  mind  of  the  party  injured  ^t  the  time  the  imposition  was 
practised  upon  him,  3  T.  R.  102.     On  general  principles,  it 
seems  necessary,  notonlytoset  forth  the  circumstances  so 
as  to  shew  on  the  record  that  the   offence  is  such  an  one  as 
the  le^slature  intended  to  punish,  but  also  describe  it  in  the 
technical  words  used  in  the  provision.  It  has,  however,  been 
holden  in  an  indictment  on  33  Hen.  VIII.  that  it  is  not  ne- 
cessary expressly  to  allege  that  the  fraud  was  effected  by 
means  of  a  privy  token,  if  that  be  a  necessary  inference  from 
the  facts  which  specially  appear,  Cro.^Car.  564.    At  the  pre- 
sent day  this  seems  doubmil.     It  is,  however,  certain  that 
on  30  Geo.  II.  it  is  sufficient,  after  stating  the  circumstances 
of  the  deceit  to  aver  "  by  means  of  which  s^id  false  pretences 
the  defendant  unlawfully,  knowingly  and  designedly  obtain- 
-  ed  from  the  party  injured,  the  goods,  &c.  with  intent  to  cheat 
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him  of  the  same,"  and  afterwards  to  negative  the  truth  of 
the  pretences  employed  without  any  formal  allegatton  that 
they  are  false,  2  £ast.  Rep.  30.  But  there  must  be  an  ab- 
solute negative  ofthe  truth  ofall  the  pretences  employed ;  and 
it  is  not  sufficient  to  charge  that  tne  defendant ya^e/|y  pre^ 
tended^  Sec.  setting  forth  the  means  used,  and  then  to  aver  that 
by  meansof  such  false  pretences  he  obtained  the  property; 
but  the  absolute  negative  must  be  given  to  all  the  asser- 
tions ofthe  party  indicted,  as  in  an  assignment  of  perjury,  2 
M.  and  S.  379. 

The  punishment  of  the  defendant  when  convicted  is  pre-  T^  P*"^* 
scribed  by*  the  diiferent  statutes  creating  the  oifence ;  it  is  p#7oool 
at  least  as  severe  as  in  cases  of  simple  larceny.    But  when  **  -* 

goods  have  been  obtained  by  mere  iraud,  the  court  have  no 
power,  as  in  case  of  felony,  to  award  restitution  to  the  own- 
er, 2  Leach,  585.  5  T.  R.  175. 


INDICTMENTS  FOR  DECEIT  AND  FALSE  PRE- 
TENCES,  AT  COMMON  LAW. 

Essex,  to  wit.  That  J.  H.  late  of,  &c.  on,  &c.  and  from  For  scD; 
thence  until  the  taking  diis  inquisition,  did  use  and  exercise  Jj^  ^ 
die  trade  and  business  of  a  shop  keeper,  and  during  that  wights 
time  did  deal  in  the  buying  and  selling  by  weight,  of  divers  ^nd  mea- 
goods,  wares  and  merchancUzes,  to  wit,  at,  &c.  aforesaid ;  *^*^^*  (^) 
and  that  the  said  J.  H.  being  a  person  of  wicked  and  depraved 
mind,  and  contriving  and  fraudulently  intending  to  cheat 
and  defraud  the  subjects  of  our  said  lord  the  king,  whilst  he 
used  and  exercised  nis  said  trade  and  business,  to  wit,  on 
the  said,  &c.  and  on  divers  other  days  and  times  between 
that  day  and  the  day  of  taking  this  inquisition,  at,  &c.  afore* 
said,  did  knowingly,  wilfully  and  publicly  keep  in  a  certain 
shop  there,  wherein  he  the  s^d  J.  H.  did  so  as  aforesaid  car- 
ry on  his  said  trade,  a  certain  false  pair  of  scales  for  the 
weighing  of  goods,  wares  and  merchandizes,  by  him  sold  in    • 


(6)  See  general^ote,  uite  996  to  taiiuble,  ante  996,  7.  The  indict- 
1000  and  see  siinilar  precedents,  6  ment  for  aelline  bad  wine  given,  2 
Wentw.  389.  Starkie,  467.  For  sell*  Ld.  Baym.  1179.  Cro.  C.  A.  414.  3 
iDg  beer  in  casks  short  of  measure,  Starkie,  468,  was  either  a  case  of  con- 
6  V^entw.  389.  Indictments  for  sell-  spiracy,  or  held  sustainable  on  the 
inff  goods  with  counterfeit  marks,  ground  of  the  ii^juiy  to  publie 
Tram.  P.  C.  103,  6.  For  selling  health,  8  East,  133,  6.  See  indicU 
counterfeit  Dutch  guilders  as  rea(  ments  for  fraudulently  gaming,  ante 
Cro.  C.  C.  282.  7th  Ed.  Selling  a  677, 8.  Selling  unwhdesome  pro- 
brass  chain  for  gold.  Id.  283.  which  visions,  ante  559. 
indictments  seem  not  to  be  nuun- 

Crim.  Law.  vol.  hi.  3  k 
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the  ¥^y  of  his  said  trade,  which  said  scales  were  then   and 
there  by  artful  and  deceitful  wttys  and  means  so  made  and 
constructed  as  to  cause  the  goods,  wares  and  merchandizes 
weighed  therein  and  sqld  thereby,  to  appear  of  greater  weight 
than  the  real  and  true  weight,  by  one  eighth  part  of  such  ap- 
parent weight ;  and  diat  the  said  J.  H.  on,  &c.  aforesaid,  at, 
8(C.  aforesaid,  (he  the  said  J.  H.  then  and  there  knowing  the 
said  scales  to  be  false,  as  aforesaid,)  did  knowingly,  willing- 
ly and  fraudulently  sell  and  utter  to  one  G.  H.  a  subject  of 
our  said  lord  the  king,  certain  goods  in  the  way  of  his  said 
trade,  to  wit,  a  large  quantity  of  flour  weighe4  in  and  by  the 
[#1000]  said  false  scales,   as  and  for  fifty  jiounds*  weight  of  flour, 
whereas  in  truth  and  in  fact  the  weight  of  the  said  flour  so 
sold,  as  aforesaid,  was  short  and  deficient  of  the  said  weight 
of  one  hundred  pounds  by  one  eighth  part  of  the  said  weight 
of  one  hundred  pounds,  to  wit,  at,  &c.  aforesaid,  to  the  great 
damage  of  the  said  G.  H.  to  the  evil  example,  &c.  and  against 
the  peace,  &c. 
Fop  ft  nus-      That  S.  L.  late  of,  &c.  being  an  evil  disposed  person,  and 
pur^at"*     devising  and  intending  to  deceive  and  defraud  the  liege  sub- 
common    jects  of  our  said  lord  the  king  pf  their  monies  by  colour  and 
law,  for      pretext  of  the  duties  payable   to  our  said  lord  the  king  for 
hfffTper-  P<>stage  and  conveyance  of  letters  on,   &c.  at,  &c.   aforesaid, 
son  of  mo-  m  and  upon  a  certain  piece  of  paper  ifolded  up  and  sealed  in 
ney  by       the  form  of  a  letter,  directed  to  Mr.  S.  R.  to  be  left  at,  &c. 
f^t'^^^th    [*^^  ^^^  ^^^  direction.]  and  inclosing  another  piece  of  paper^ 
post"mark  supposed  to  be  a  letter,  directed  to  Mr.  R.  L.  Londoa,  frau- 
on  ft  piece  dulently  and  deceitfully  did  counterfeit  and  resemble,   and 
^y^  paper     cause  to  be  counterfeited  and  resembled,  the  impression  of 
Uke  a  let^  ^^  niark  or  stamp  used  by  the  deputy  post-master  df  the  ci- 
ter.  (c)     of  Exeter,  to  mark  letters  sent  by  the  post  from  the  city  of 
Exeter  to  the  city  of  London,  to  wi^  the  word  Exeter,  and 
also  the  impression  of  the  mark  or  stsMnp  used  by  the  post- 
master general  at  the  city  of  London,  to  stamp  letters  lMH>ught 
by  the  post  from  other  post  towns  to  the  said  city  of  Lon- 
don, which  said  mark  denotes  the  day  and  month  when  such 
letters  are  brought  to  the  last  mentioned  ci^ ;  and  that  the 
said  S.  L.  by  colour  of  the  said  counterfeit  impressions,  and 
under  pretence  that  he  the  said  S.  L.  had  paid  the  sum  of  eight 
pence  tor  the  postage  of  the*said  letter,  did  then  and  there,  to 
wit,  on  the  said,  &c.  at  the  said,  &c.  fraudulendy  and  deceit- 
fully^ demand,  receive  and  have  of  J.  H.  for  and  on  behalf  of 
the  said  L.  R.  the  sum  of  eight  pence  of  lawful  money  of 
Great  Britain.    And  so  the  said  S.  L.  him  the  said  L.  R.  of 


(<?)  See  ft  similar  precedent,  Cra.     a  generftl  note,  ante  996  to  1000, 
C.  C.  7th  Ed.  3S0.  ath  Ed,  175.  See 
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the  said  sum  of  eight  pence,  then  and  there  fraudulently  and 
deceitfully  did  deceive  and  defraud,  to  the  great  *  damage 
of  the  said  L.  R.  and  against  the  peace,  &c. 

That  W.  C.  late  of,  &c.  on,  &c.  in  the  parish  of,  &c.  was  Apujwt  i 
admitted  an  out-pensioner  of  the  royal  hospital  at  Chelsea,  ^^JS®^^' 
from  the  second  regiment  of  foot  of  our  said  lord  the  king,  college 
then  commanded  by  J.  S.  Esq.  by  reason  of  his  service  as  a  for  de^ 
soldier  in  the  said   regiment,  and  the  said  W.  C.  did  con-  ft*uding 
tinue  sueh  pensioner  from  the  said,  8tc.  until,  &c.  during  ^f  money 
vrhich  time  he  the  said  W.  C.  at,  &c.  aforesaid,  did   receive  by  procu- 
of  iand  from  the  pay-master  of  the  said  hospital  a  pension  of  ringhim- 
five  pence  by  the  day.     And  the  jurors,  &c.  do  further  pre-  *5i  ^Sid 
sent,  that  the  said  W.  C.  being  an  evil  disposed  person,  and  g^  ^^^t. 
devising*  and  intending  fraudulently  and  unjustly  to  obtain  penaoner 
and  acquire  to  himself  divers   sums  of  money  of  and  from  o^  the 
the  paymaster  of  the  said  hospital,  and  to  denaud  our  said  J^^  J^ 
lord  the  king  of  divers  sums  of  money  on,  &c.  at,  &c.  afore-  mother 
said,  unlawfully,  fraudulently  and  deceitfully,  did  cause  and  regiment, 

Erocure  himself  to  be  admitted  an  out-pensioner  of  the  said  and  under 
ospital  as  from  the  first  regiment  of  foot   guards  under  a  §J]^  he^* 
pretence  of  his  service  as  a  soldier  in  the  said  regiment,  and  was  not 
also  under  pretence  of  his  service  in  the  same  regiment,  and  provided 
also  under  pretence  that  he  the  said  W.  C.  was  not  otherwise       ^ 
provided  for  by  the  government;  and  the  said  W.  C.  did  ment, 
c<mtimie  such  pensioner  as  from  the  said  first  regiment  of  whereas 
foot  guards  from  the  said,   8cc.  last  above  mentioned  until,  ^^  ^.^ 
&c,  at,  &c.  aforesaid ;  and  the  said  W.  C.  Ac  better  to  per-  ^^t*. 
feet  his  wicked  designs  and  intentions  on  the  -^day  of,  &c.  (d) 
in,  &c.  and  on  divers  other  days  and  times  during  the  time  [♦1002] 
last  mentioned,  at,  fee.  aforesaid,  falsehr  and  wickedly  did 
depose  and  swear  upon  his  corporal  oath  before  T.  C.  esq. 
then  and  yet  one  of  the  justices  of  our  said  lord  the  king,  as- 
signed to  keep  the  peace  of  our  said  lord  the  king,  in   and 
for  the   said  county  of  Middlesex,  that  he  tiie  said  W.  C. 
was  a  pensioner  of  Chelsea  college,  meaning  the  said  royal 
hospital  of  Chelsea,  from  the  first  regiment  of  foot  guards, 
and  that  he  the  said  W.  C.  was  not  otherwise  provided  for 
ly  the  government,  whereas  in  truth  and  in  fact  the  said  W. 
C.  tiien  and  during  the  whole  time  last  above  mentioned,  to 
wit,  from  the  said,  )kc.  until  the  said,  &c.  was  otherwise  pro- 
vided for  by  the  government  than  as  a  pensioner  from  the 
first  regiment  of  foot  guards,  that  is  to  say,  he  the  said  W. 
C.  during  the  whole  time  last  above  mentioned  was  provided 
for  and  did  receive  a  pension  of  five  pence  by  the  day  as  a 
pensioner  from  the  said  college  or  royal  hospital  at  Chelsea^ 

(</)  See  a  similar  precedent,  Cro.     ante  996  to  1000.  '  * 

C.  C.  7th  Ed.  321.  See  general  notes^ 
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as  from  the  said  second  regiment  in  manner'and  form  in  tliat 
behalf  aforesaid.  And  the  jurors,  &c.  do  further  present, 
that  the  said  W.  C.  at  divers  days  and  times  between  the 
said,  &c.  and  the  said,  &c.  aforesaid,  at,  &c.  aforesaid,  under 
the  false  pretence  aforesaid,  did  fraudulently  receive  and  ob- 
tain of  and  and  from  the  pay-master  of  the  said  hospital  divers 
sums  of  money,  amounting  in  the  whole  to  the  sum  of  thirty 
pounds,  seventeen  shillings  and  eleven  pence,  as  a  pensioner 
from  the  said  first  regiment  of  foot  guards  ;  and  so  the  ju* 
ror8,&c.  do  say,  that  the  said  W.  C.  in  manner  and  form  afore- 
said, did  fraudulently  and  deceitfully  deceive  and  defraud 
our  said  lord  the  now  king,  of  the  sum  of  thirty  pounds,  se- 
ven shillings  and  eleven  pence,  to  the  great  damage  of  our 
said  lord  the  king,  to  the  evil  example,  &c.'  and  against  the' 
t*1003]  peace. 

Sinin'^  That*  A.  B.  late  of,  &c.  and  C.  D.  late  of,  &c.  unlawfully 

money  un-  contriving  and  intending  to  cheat  and  defraud  one  A.  P. 
der  pre- ''  heretofore,  to  wit,  on,  &c.  with  force  and  arms,  at,  &c.  did^ 
tcnce  of  by  colour  and  pretence  of  their  the  said  A.  B.  andC.  D. 
lectOTs^^of  ^®*^K  collectors  of  certain  duties,  payable  to  our  said  lord 
income  the  king,  under  and  by  virtue  of  the  statute  in  such  case 
tax.  (e)  made  and  provided,  unlawfully,  fraudulently  and  for  the 
sake  of  gain  and  lucre,  to  them  the  said  A.  B.  and  C.  D., 
demand  and  exact  of  and  from  the  said  A.  P.  a  certain 
large  sum  of  money,  to  wit,  the  sum  of  5/.  5«.  as  and 
for  duties  pavable  oy  the  ssud  A.  P.  to  them  the  said  A. 
B.  and  Cj  D.  for  the  use  of  our  lord  the  king,  under  and 
by  virtue  of  the  said  act  of  parliament,  for  a  certain  year 
then  elapsed,  to  wit,  the  year  ended  on  the  fifth  day  of 
April,  in  the  year  of  our  lord  1804,  did,  then  and  there, 
in  pursuance  of  such  demand  and  exaction,  unlawfully, 
fraudulently,  and  for  the  sake  of  such  gain  and  lucre  as 
aforesaid,  receive  and  have,  of  and  from  the  said  A^  P.  a 
certain  promissory  note  for  the  pa}rment  of  money,  to  wit^ 
the  sum  of  5/.  Ss,  and  being  of  the  value  of  Si.  Ss.  in  dis- 
charge of  the  said  sum  of  money  so  demanded  and  exacted 
as  last  aforesaid,  whereas  in  truth  and  in  fact,  the  said  sum 
of  money  so  demanded  and  exacted  as  last  aforesaid,  was 
not,  nor  was  any  sum  of  money  whatever,  then  and  there 
payable  by  the  said  A.  B.  as  and  for  duties  to  them  the  ssud 
A.  B.  and  CD.  for  the  use  of  our  said  lord  the  king,  under 
and  by  virtue  of  the  said  act  of  parliament,  for  the  year  in 
that  behalf  before  mentioned,  and  the  said  A.  B.  and  C.  D. 
did  afterwards,  to  wit,  on,  &c.  at  the  township  of  P.  in  the 

(e)  3  Smith  Rep.  213.  ante  gene-     der  the  headof  extoitioii,  ante  393, 

tal  note  996  to  1000.    This  prece-     &c. 
dent  might  be  better  arranged  nn- 
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said  county  of  Y.  convert  and  dispose  of  the  said  promissory 
note,  and  the  value  thereof  to  their  own  use,  fee.  [The 
fourth  count  was  very  >atmilar^  charging  them  to  have  received 
Si  58.  and  there  were  other  counts^  charging  them  to  have 
been  collectors^  and  to  have  received  the  same  by  colour  and 
pretence  of  the  said  office."] 


INDICTMENTS  FOR  DECEITS  AND  FALSE  PRE- 
TENCES, ON  STATUTES. 

That  L*  P.  late  of,  &c.  being  an  evil  disposed  person,  and  Forde- 
not  minding  to  get  his  living  by  truth  and  nonest  labour,  ac-  iraudin^  a 
cording  to  the  laws  of  this  realm,  but  compassing  and  de-  J®^|^  ^ 
vising  how  he  might  unlawfully*  obtain,  and   get  into  his  inonev 
hands  and  possession,  the  momes  of  the  honest  liege  sub-  by  colour 
jects  of  oiur  said  lord  the  king,  for  the  maintenance  of  his  ^^  ^^^ 
unthrifty   living  {g)  on,  &c.  at,  fcc.   aforesaid,  falsely  and  terfeit^ct- 
deceitfulhr  did  pretend  and  affirm  to  one  T.  T.  that  his«  terand 
the  said  L.  P,'s  name  was  H.  H.  and  that  he  was  the  son  of  other 
H.  H.  of  N.  in  the  county  of  S,  esquire,  and  nephew  to  Mr.  ?^n- 
H.  of  N.  in  the  county  of  S.   (meaning  J.  H.  of  N.  in  the  upon  the 
coun^  of  S.  clerk,}  and  that  the  said  L.  P.  a  certain  false  statate  33 
and  counterfeit  letter,  in  the  name  of"  him  the  said  J.  H.  as  a  ^^^'Y^' 
true  letter  of  the  proper  hand-writing  of  him  the  said  J.  H.  ^r#ioo4l 
fialselv,  fraudulently,  and  deceitfully,  to  the  said  T.  T.  then  ^  *-  ** 

and  there  did  deliver,  (he  the  J.  H.  of  N.  in  the  county  of  S. 
clerk,  then  and  long  being  the  special  friend  and  intimate  ac- 
quaintance of  him  the  said  T.  T.)  by  which  said  false  and 
coimterfeit  letter  it  was  mentioned  that  the  said  J.  H.  desir- 
ed the  said  T«  T«  to  supply  the  bearer  thereof,  Mr.  J[.  H.  with 
the  sum  of  sixty  guineas,  and  to  place  it  to  his  account, 
(meaning  the  account  of  him  the  said  J.  H.)  and  that  the 
said  T.  T.  then  and  there  believing  the  said  lalse  and  coun- 
terfeit letter,  to  be  of  the  proper'  hand-writing  of  him  the 
said  J.  H.  did  then  and  there  pay  and  deliver  to  the  said  L. 
P.  sixty  pieces  of  gold  coin,  of  the  proper  coin  of  this  king- 
dom called  guineas,  of  the  value  of  sixty  three  pounds  of 
lawful  money  of  G.  B.  whereas  in  truth  and  in  fact,  the  said 
J.  H.  never  did  wjite  or  send,  or  cause  to  be  written  or  sent, 
any  such  letter  to  the  said  T.  T.  desiring  the  said  T.  T.  to 
supply  the  said  H.  H.  with  any  sum  of  money  whatever,  and 
so  tKe  jurors,  &c.  do  say,  that  the  said  L.  P.  on  the  said,  &c. 

(/)  See  a  similar  precedent  Cro.  (y)  This  statement  of  defendant's 
C.  C.  7th  Ed.  307, 173.  Starkie,  469.  intent,  is  omiUedin  the  8th Ed.  Cro. 
See  ^neral  note,  ante  996  to  1000.     C.  C.  and  Starkie. 
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at  the  said,  &c.  by  colour  of  the  said  counterfeit  letter,  and 
by  the  said  false  pretences,  unlawfully,  falsely,  fraudulently 
and  deceitfully  did  obtain,  and  get  into  his  hands  and  pos- 
session, of  and  from  the  sadd  T.  T.  the  said  sum  of  sixty- 
three  pounds  of  lawful  money  of  G.  B.  of  the  monies  of 
him  the  ssdd  T.  T.  and  the  said  L.  P.  the  said  T.  T.  of  his 
money  aforesaid,  then  and  there  fraudulently  and  deceitfully 
did  deceive  and  defraud,  to  the  great  damage  and  deceit  of 
the  said  T.  T.  to  the  evil  example,  &c.  against  the  peace, 
&c.  and  also  against  the  form,  &c. 
Against  a  That  R.  V.  N.  late  of,  &c.  beer  brewer,  being  an  evil  dis- 
beer  posed  person,  and  devising,  designing  and  intending  to  impost 

brewer  upon  one  W.  C.  and  to  cheat  and  defraud  him  of  his  mon^, 
b^er  in^"^  heretofore,  after  the  feast  of  Lammas,  mentioned  in  a  certam 
««sks  act  of  parliametit,^  made  in  the  twenty-third  year  of  the 
short  of  reign  of  king  Henry  the  Eighth,  entitled,  "  An  act  concern- 
"mtolry  *^8  ^^  ^^^  making  of  barrels,  kilderkins,  and  other  vessels," 
to  the  8ta-  to  wit,  on,  &c.  he  ^e  said  R.  V.  N.  then  and  there  being  a 
tute  of  23  beer  brewer,  did  falsely  and  fraudulently  put  to  sale,  and  did 
Hen.  VIII.  ^^^  2LiiA  there  sell  to  die  said  W.  C.  for  a  large  sum  of  mo- 
r^l005l  ^^>  ^  ^^^  ^^  ^^^  of  three  shillings  and  sixpence,  beer,  to 
*-  ^   he  spent  and  used  within  this  realm,  to  wit,  at,  &c.  aforesaid, 

in  a  certain  vessel  of  wood,  in  and  for  a  firkin,  but  which  said 
firkin  did  not,  nor  would  then  and  there  contain  and  hold  the 
full  and  just  measure  of  nine  gallons,  as  by  the  said  statute  is 
directed  and  required,  but  the  contents  and  gauge  of  which 
said  firkin,  was  then  and  there  under  that  measure,  ^to  wit,  of 
the  measure  of  six  gallons  and  two  pints,  and  no  more,  con- 
trary to  the  form  of  the  statute,  &c.  to  the  great  damage  and 
deceit  of  the  said  W.  C.  to  the  evil  example,  Stc.  and  against 
the  peace,  &c.  And  the  jurors,  &c.  do  furdier  present,  that 
the  said  R.  V.  N.  then  and  there  being  a  beer  brewer,  and 
being  such  evil  disposed  person  as  aforesaid,  and  devising, 
designing  and  intending  to  impose  upon  the  said  W.  C.  and 
to  cheat  and  defraud  him  of  hissmoney  as  aforesaid,  after  the 
feast  of  Lammas  in  the  s^d  act  mentioned,  to  wit,  on  die 
said,  &c.  at,  &c.  aforesaid,  did  falsely  and  fraudulently  put 
to  sale,  and  did  then  and  there  sell  to  the  said  W.  C.  beer,  to 
be  spent  and  used  within  this  realm,  to  wit,  at,  8cc.  aforesaid, 
in  a  certain  vessel  of  wood  as  and  for  a  firkin,  but  which  said 
firkin  was  not  then  and  there  made  and  marked  by  an  arti- 
ficer of  coopers,  in  manner  as  Inr  the  said  statute  is  directed 
and  required,  contrary  to  the  form  of  the  statute,  &c.  to  the 
great  damage  of  the  said  W.  C.  to  the  evil  example,  &c.  and 
against  the  peace,  &c.  [two  more  counts  saying'  iinderiins  in- 


(A)   See  a  similar  precedent,  4     996  to  1000. 
Wentw.  358.  see  general  note,  4Uite 
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9Uad  of  firkins^  seven  shilling's  instead  of  three  shilling's  and 
^ixpencSy  and  eighteen  gallons  instead  ofnineJ] 

That  O.  O.  late  of,  &c.  being  an  evil  disposed  person,  and  0»  30 
a  common  cheat,  and  contriving  and  intending  unlawfully,  ^^^l  '^l 
fraudulently  and  deceitfully  to  cheat  and  defraud  one  P.  C.  uining 
of,  &c.  woollen  draper,  of  his  goods,  wares  and  merchandizes,  ^oods 
for  the  support  of  his  profligate  way  of  life,  on,  &c.  with  force  ^?  * 
and  arms,  at,  &c.  aforesaid,  unlawfully,  knowingly  and  de-  under  pre- 
signedly  did  falsely  presend  to  the  said  JP.  C.  that  he  the  said  tence  of 

O.  O.  then  was  the  servant  of  one  C.  C.  of ,  tailor,  (the  bein§^  ser- 

said  C.  C.  then  and  long  before,  being  well  known  to  the  said  ^Jl^mep 
P.  C  and  a  customer  of  the"*^  said  P.  C.  in  his  ssud  business  and  sent 
andi  way  of  trade)  and  he  the  said  O.  O.  was-then  sent  by  the  for  them 
said  C.  G.  to  the  ssud  P.  C.  for  five  yards  of  certain  super-  ^,^JlifJ 
fine  woollen  cloth,  by  which  said  false  pretences  the  said  O.   I  ^^^^J 
O*  did  then  and  there,  to  wit,  on,  &c.  at,  &c.  aforesaid,  un- 
lawfully, knowingly  and  designedly  obtain  from  the  said  P. 
C.  five  yards  of  superfine  woollen  cloth  of  the  value  of  four 
pounds,  fifteen  shillings,  of  the  goods,  wares  and  merchan- 
dizes of  the  said  P.  €.  with  intent  then  and  there  to  cheat  and 
defraud  him  the  said  P.  C*  of  the  same,  whereas  in  truth  and 
in  fact  the  said  O.  O.  was  not  then  the  servant  of  the  said  C. 
C.  and  whereas  he  the  said  O.  O.  was  not  then,  or  ever  hath 
been  sent  by  the  said  C.  C.  to  the  said  P.  C.  for  the  said 
cloth,  or  for  any  cloth  whatsoever,  to  the  great  damage  and 
deception  (i)  of  the  said  P.  C.  to  the  evil  example,  8cc. 
against  the  peace,  &c  and  also  against  the  form  c^  the  sta- 
tute, &c. 

That  J.  B.  late  of,  &c.  T.  A.  late  of,  &c.  and  W.  R.  late  ^^  ^a 
of,  &c.  contriving  an4  intending  unlawfully,  fraudulently  and  ^4.  9. 1'.   ** 
deceitfully  to  cheat  and  defraud  one  T.  R.  an  honest  and  forobtidn- 
worthy  subject  of  this  realm  of  his  goods  and  merchandizes,  ingr  grooda 
for  the  support  of  their  profligate  way  of  life,  on,  &c.  with  ^^^'^ 
force  and  arms,  at,   8cc.  aforesaid,  did  falsely,  unlawfully,  tences  of 
Icnowing^y  and  designedly,  fraudulently  and  wickedly  pre-  being 
tend  to  the  said  T.  R.  that  the  said  W.  R.  then  wa?  a  mer-  "J?'^** 
chant  of  great  fortune,  who  wanted  to  purchase  horses  in  f^J^J^ 
Older  to  send  them  abroad,  and  that  he  then  was  a  houses  &c.  (J)  ^ 
keeper  at  P.  common,  in  the  county  of  K.  whereas  in  truth 
and  in  fact,  the  said  W.  R.  was  not  th^n  a  merchant  of  great 
fortune,  who  wanted  to  purchase  horses  in  order  to  send 
them  abroad,  nor  was  tiien  a  housekeeper  at  P.  common, 

(t)   See  ttmUar  precedents,  Cro.  linnecessaiy,  and  is  frequently  omit- 

C.  C,   rth  Ed.  335.    8th  Ed.  177.  led. 

Starkie,    474.    WiUiams,  J.    False         (l)  See  aniilBr  pFeeedcnta»  Cvo. 

Pretences,  see  general  notes,  ante  C.  C.  7th  Ed.  353.   8th  Ed.  176« 

996  to  1000.  Starkie,  352.  and  general  note,  ante 

(k)  The  word  «  deception"  seems  996  to  1000. 
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aforesaid,  in  the  said  county  of  K.  as  the  said  J.  B.^  T.  A. 
and  W.  R.  did  then  and  there,  to  wit,  at,  &.  falsely  pretend  to 
the  said  T.  R.     And  the  jurors,  &c.  aforesaid,  do  further 
present.  That  the  said  J.  B.,  T.  A.  and  W.  R.  by  the  false 
pretences  aforesaid,  did  then  and  there  unlawfully,  knowing- 
ly and  designedly  obtain  from  the  said  T.  R.  divers  goods 
and  merchandizes,  that  is  to  say,  one  mare  and  six  geldings 
of  him  the  said  T.  R.  of  great  price  and  value,  to  wit,  of  the 
price  and  value  of  one  hundred  and  forty  pounds  of  lawful 
money  of  G.  B.  with  intent  then  and  there  to  cheat  and  de- 
fraud the  said  T.  R.  of  the  same,  to  the  great  damage  of  the 
said  T.  R.  to  the  evil  example,  &c.  against  the  peace,  Scc.and 
Second      also  against*  the  form,  8(c.     And  the  jurors,  &c.  do  further 
^J^^       present,  that  the  said  J.  B.,  T.  A.  and  W.  R.  being  wicked 
that  wTb.  ^^^  ^^^^  disposed  perscms,  and  common  cheats,  and  contriv- 
wanted       ing  and  intending  unlawfully,  fraudulently  and  deceitfully,  to 
horses  in    cheat  and  defraud  the  said  T.   R.  of  his  goods   and  mer^ 
to  send*  -  c^^^dizes,  for  the   support  of  their  profligate  way  of  life, 
them  afterwards,  to  wit,  on    the  same  day   and  year  aforesaid, 

abroad.      with  force  and  arms,  at,  &c,  aforesaid,  did  falsely,  fraad- 
[♦1007]    ulently,  and  wickedly  pretend  to  the  said  T.*  R.  that  the  said 
W.  R.  then  was  a  merchant  of  great  fortune,  and  that  he  was 
then  a  house  keeper  at  P.  common  aforesaid,  in  die  said  coun- 
^       ty  of  K.  whereas  in  truth  and  in  fact,  the  said  W.  R.  was  not 
then  a  merchant  of  great  fortune,  nor  was  then  a  housekeeper 
at  P.  common,  aforesaid,  in  the  said  county  of  K.  as  the  said 
J.  B.>  T.  A.  and  W.  R.  did  then  and  there,  to  ¥nt,  at,  &c.  so 
falsely  pretend  to  the  said  T.  R.     And  the  jurors,  &c.  do 
further  present,  that  the  said  J,  B.,  T.  A.  and  W.  R.  by- the 
false  pretences  last  aforesaid,  did  then  and  there  unlawfully, 
knowingly  and  designedly,  obtain  from  the  said  T.  R,  divers 
goods  and  merchandizes,  that  is  to  say,  one  mare  and  six 
geldings  of  him  the  said  T.  R.  of  great  value,  to  wit,  of  the 
value  of  one  hundred  and  forty  pounds  of  lawful  money  of 
G.  B.  with  intent  then  and  there  to  cheat  and  defraud  the  said 
T.R.of  the  same,  to  the  great  damage  of  the  said  T.R.  to  the 
evil  example,  &c.  against  the  peace,  &c.  and  also  against  the 
form,  &c.  [Third  count  like  the  Jirat^  only  omitting  the  faUe 
pretence  of  the  residence,'] 
OnSOGeo.      That  H.  H.  late  of,  &c.  being  an  evil  disposed  person,  and 
fe  ^  bid     ^^^^^i^S  ^^^  intending  unlawfully,  fraudulently  and  deceit- 
ii^^oodaT  fu%  to  cheat  and  defraud  W.  K.,  J.  O.  B.  and  D.  K.  silk 
under  the  manufacturers,  and  sellers  of  their  goods,  wares  and  merchan- 
^'^^  P**-    dizes,  for  the  support  of  his  profligate  way  of  life,  on,  &c.  at, 
£*^  re-  ^^'  foresaid,  did  go  to  the  warehouse  of  the  said  W.  K.  and 
commend-  then  and  there,  with  force  and  arms,  unlawfully,  knowingly 
ed  by  a      and  designedly,  fraudulently  and  wickedly  did  falsely  pretelid 
P*'^'*     to  one  G.  M.  then  and  there  being  the  servant  and  shopman 
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of  t&e  said  W.  K.,  J.  O.  B.  and  D.  K.  that  he  said  H.  H.  was  and  that  a 
recommended  by  the  said  J.  O.  B.  as  a  fit  and  proper  person  ^^[^^*" 
for  them  the  W.  K.,  J.  O.  B.  and  D.  K.  to  deal  with  in  the  ^as  food, 
way  of  their  said  trade  and  business,  whereas  in  truth  and  in  (m) 
fact  he  the  said  H.  H.  was  not  recommended  by  the  said  J. 
O.  B.  but  on  the  contrary  thereof  was  then  and  there  wholly 
unknown  to  the  said  J.  O.  B.  And  the  jurors,  &c.  do  fur- 
ther present,  that  the  said  H.  H.  in  further  prosecution  of*  [#1008] 
his  said  intention  to  cheat  and  defraud  the  said  W.  K.,  J.  O. 
B.  and  D.  K.  of  their  goods,  wares  and  merchandizes,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at,  See.  afore- 
said, with  force  and  arms,  unlawfully,  knowingly  and  design- 
edly, fraudulently  and  wickedly  did  falsely  pretend  to  the 
said  G.  M.  so  then  being  the  servant  and  shopman  of  the  said 
W.  K»,  J.  O.  B.  and  D.  K.  as  aforesaid,  that  if  certain  goods 
and  merchandizes,  to  wit,  six  dozen  of  handkerchiefs,  and 
ten  pieces  of  handkerchiefs,  of  the  said  W.  K.,  J.  O.  B.  and 
D.  K.  which  he  the  ssud  G.  M.  had  then  and  there  shown  to 
the  said  H.  H.  were  sent  to  Number  22  New  street.  Bishops- 
gate  street,  at  T  o^clpck  in  the  evening  of  the  same  dav,  he 
the  said  H.  H.  would  pay  the  sum  of  27/.  19s,  of  lawful  mo- 
ney of  G.  B.  for  the  same,  upon  the  delivery  thereof  there. 
And  the  jurors,  &c.  do  further  present,  that  the  said  goods, 
wares  and  merchandizes,  were  sent  by  the  said  W.  K.,  J.  O. 
B.  and  D.  K.  to  No.  22,  N.  street,  aforesiud,  at  7  o'clock  in 
the  evening  of  the  day  aforesaid,  and  that  thereupon  the  said 
H.  H.  then  and  there,  with  force  and  arms,  unlawfully,  know- 
ingly and  designedly,  fraudulently,  deceitfully  and  wickedly, 
in  order  to  induce  tne  said  G.  M.  to  deliver  the  said  goods, 
wares  and  merchandizes,  to  him  the  said  H.  H.  did  deliver 
to  the  said  G.  M.  he  then  and  there  being  such  servant  and 
shopman  as  aforesaid,  a  certain  bill  of  exchange  as  in  part 
payment  of  the  said  sum  27/.  19s.  and  then  and  Siere  falsely, 
Icnowingly  and  desig^nedly  represented  the  same  to  be  a  good 
bill,  and  as  good  a  bill  as  casn  (thereby  then  and  there  mean- 
ing that  the-same.  would  be  paid  when  due,  by  the  person  by 
whom  it  appeared  to  be  accepted)  which  said  billot  exchange 
is  as  follows : 

27/.  19s.  London,  27th  December,  1800. 

One  month  after  date,  pay  to  my  order  the  sum 
of  twenty-seven  pounds,  nineteen  shillings,  vsdue  received. 

To  Mr.  R.  £.  at  Messrs.  M.  and  Co. 

B.  church  yard,  T.  street.         Accepted  R.  £•         ^ 

(m)  This  indictment  was  settled     East,  30.  3.  H.  and  8.  37f .  and  ge- 
by  an  eminent  crown  lawyer,  see  2     neral  note,  ante  996  to  1000. ' 

Crim.  Law.  vol.  hi.  3  i 
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and  which  said  bill  of  exchange  was  then  and  there  indorsed 
as  follows,  that  is  to  say  H.  H.,  he  the  said  H.  H.  then  and 
there  well  knowing  the  said  bill  of  exchange  to  be  of  no  value 
and  that  the  same  would  not  be  paid,  and  whereat  in 
truth  and  in  fact,  the  said  sum  of  money  in  the  said  bill 
of  exchange  still  remains  wholly  unpaid.  And  the  jurors, 
.  &c.  do  further  present,  that  the  said  H.  H.  by  means  of 
false  pretences  aforesaid,  afterwards  to  wit,  on,  &c-  afore- 
said, at,  &c.  aforesaid,  with  force  and  arms,  unlawfully, 
knowingly  and  designedly  did  obtain  from  the  said  G.  M. 
so  then  and  there  being  the  servant  and  shopman  of  the 
[*1009]  said*  W.  K.,  J.  O.  B.  and  D.  their  said  goods  wares  and 
merchandizes  then  and  there  being  of  a  large  price  and  va- 
lue, to  wit,  of  the  value  of  30/.  with  intent  then  and  there 
to  cheat  and  defraud  them  of  the  same,  to  the  great  damage, 
&c.  [Second  count  Hie  thejirat^  charging  only  the  false  pre^ 
tence  of  the  recommendation.  Fourth  county  charging  only 
xvhat  relates  to  the  bill  of  exchange."] 
On  30  That  I.  B.  late  of,  Sec.  on,  &c.  with  force  and  arms,  unlaw- 

^o.  n.  c.  fully,  knowingly  and  designedly  did  falsely  pretend  to  me, 
fajsehr^       ^'  N.  then  being  one  of  the  overseers  of  the  poor  of  the  pa- 
pretend- '   rish  aforesaid,  in  the  county  aforesaid,  that  a  certain  female 
ing  a  child  child  which  he  the  said  I.  B.  had  with  him,  belonged  to  the 
Da    e*    f  ^^'^  parish,  (meaning  that  the  said  female  child  was  a  pau- 
apu'ish,     per  of  and  belonging  to  the  said  parish  of  — ,)  and  that 
and  there-  she  was  born  in  a  bam  at  W.  in  tne  same  parish,  and  that 
by  obtain-  j^g  ^^  g^id  J,  g,  ^ad  married  the  said  child's  mother,  and 
fofite^uiH  ^^^  ^^  ^^  lived  with  him  three  years,  and  then  died, 
port  (n)    (meaning  that  he  the  said  I.  B.  had  been  married  to  the  mo- 
ther of  the  said  female  child,  and  that  the  mother  of  the  said 
female  child  had  cohabited  and  lived  with  him  the  said  I.  B. 
three  years  after  such  marriage,  and  then  died,)  and  diat  his 
family  was  very  large,  and  that  he  was  not  able  to  support 
the  said  child  without  some  relief  from  the  said  parish,  by 
means  of  which  said  false  pretences  he  the  said  I.  B.  did 
then  and  there  unlawfully,  knowingly  and  designedly  obtain, 
require  and  get  into  his  hands  and  possession  of  and  from 
the  said  D.  N.  five  shillings  in  monies,  numbered  of  the  mo- 
nies of  the  said  D.  N.  with  intention  then  and  there  to  cheat 
and  defraud  him  of  the  same,  whereas   in  truth  and  in  fact 
the  said  female  was  not  a  pauper  of  and  belonging  to  the  said 
parish,  n6r  was  she  bom  in  the  said  bam  at  W.  in  the  said 
parish,  and  whereas   in  truth  and  in  fact  the  said  I.  B.  had 
not  been  married  to  the  said  child's  mother,  nor  had  she  lived 
with  him  three  years  and  then  died,  to  the  great  damage,  &c. 
[as  ante  1004.] 

(n)  See  i^neral  note,  ante  996  to  1000« 
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That  G.  R.  late  of,  &c.  being  an  evil  disposed  person^  and  For  ob* 
a  common  cheat,  and  contriving  and  intending  unlawfully^  m"**e^uii- 
fraudulently  and  deceitfully  to  cheat  and  defraud  one  M.  L.  der  false 
victualler,  of  his  monies  for  the  support  of  his  profligate  way  pretences 
of  life,  on,  &c.  with  force   and  arms,  at,  &c.   aforesaid,  did  ?^draw- 
unlawfidly,  knowingly,    designedly   and  falsely  pretend  to  JJ^fe^^ 
the  said  M .  L.  that  one  W.  H.  was  a  gentleman  of  fortune,  who  the 
residing  at  H.  in  the  county  of  B.  and  that  divers  large  sums  prisoner 
of  money  were  due  and  owinff  from  the  said  W.  H.  to  the  pre^f^ded 
said  G.  R.  and  that  the  said  W.  H.  would  accept*  and  pay  ac-  debtedto 
cording  to  the  tenor  and  effect   thereof,  a  certain  bill  of  ex-  him,  and 
change  in  writing,  then  and  there  drawn  by  the  said  G.  R.  *****  ^® 
upon  the  said  W.  H.  and  dated  the  day  and  year  aforesaid,  ^emaifof' 
and  whereby  the  said  G.  R.  required  the  said  W.  H.  to  pay  to  fortune, 
the  said  M.  L.  or  order,  the  sum  of  thirty-one   pounds,  ten  whereas 
shillings,  one  week  after  the   date  thereof,  and  to  place  the^®^**^' 
same  to  the  account  of  him  the  said  G.  R.  and  then  and  there  p^rj^fSd*^* 
delivered  the  same  to  the  said  M.  L.  by  which  said  false  pre-  not  in- 
tences  the  said  G.  R.  did  then  and  there,  to  wit,  on,  See.  afore-  debted. 
said,  at,    &c.  aforesa(id,  with  force  and  arms,  unlawfully,  ry^rv^^-i 
knowingly  and  designedly  did  obtain  from  the  said  M.  L.  a  l-  ^ 

large  sum  of  money,  to  wit,  the  sum  of  5/.  10^.  of  the  money 
of  the  said  M.  L.  with  intent  then  and  there  to  defraud  him 
the  said  M.  L.  of  the  same.  Whereas  in  truth  and  in  fact  the 
said  W.  H.  was  not  a  gentlemen  of  fortune  residing  at  H.  in 
the  county  of  B. ;  and  whereas  in  truth  and  in  fact  there  were 
not  then  and  there  divers  large  sums  of  money  due  and  ow- 
ing from  the  said  W.  H.  to  the  said  G.  R. ;  and  whereas  in 
truth  and  in  fact  there  was  not  then  any  sum  of  money  what- 
soever, due  and  owing  from  the  said  W.  H.  to  the  said  G. 
R. ;  and  whereas  in  truth  and  in  fact  the  said  W.  H.  did  not 
nor  would,  accept  the  said  bill  of  exchange ;  and  whereas  in 
truth  and  in  fact  the  said  W.  H.  did  not,  could  not,  nor 
would  pay  the  said  bill  of  exchange  when  the  same  became 
due,  according  to  the  tenor  and  effect  of  the  said  bill,  or  at 
any  other  time  whatsoever,  to  the  great  damage,  &c.  [as  an--  Second 
te  1004.]  And  the  jurors,  &c.  do  further  present,  that  the  said  count 
G.  R.  being  such  evil  disposed  person,  and  such  common 
cheat  as  aforesaid,  and  contriving  and  intending  unlawfully, 
fraudulently  and  deceitfully  to  cheat  and  defraud  the  said  M. 
L.  of  his  monies,  for  the  support  of  his  profligate  way  of  life^ 
on  the  said,  &c.  with  force  and  arms  at,  &c.  aforesaid,  unlaw* 
fully,  knowingly  and  designedly  did  fsdsely  pretend  to  the 
said  M.  L.  that  the  said  W.  H.  was  a  genueman  residing  at 
H.  in  the  county  of  B..  and  that  the  said  W.  H.  would  pay  a 

(o)  See  similar    precedents,   4     ral  not^  ante  996  to  1000. 
Wentw.  357.  Stark.  471.  and  jfene- 
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certain  other  bill  of  exchange  in  writing,  then  and  there 
drawn  by  the  said  G.  R.  upon  the  said  W.  H.  and  dated  the 
day  and  year  last  aforesaid,  and  whereby  the  said  G.  R.  re- 
quired the  said  W.  H,  to  pay  the  same  to  M.  L.  or  order,  the 
sum  of  thirty-one  pounds,  ten  shillings,  one  week  after  date 
thereof,  and  to  place  the  same  to  the  account  of  him  the  said 
G.  R.  and  then  and  there  delivered  the  same  to  the  said  M. 
L.  by  which  said  false  pretence  the  said  G.  R.  did  after- 
wards, to  wit,  on,  &c.  aforesaid,  to  wit,  at,  &c.  aforesaid^ 
with  force,  and  arms,  &c.  unlawfully,  knowingly  and  de- 
signedly obtain  from  the  said  M.  L.  a  large  sum  of  money, 
to  wit,  the  sum  of  five  pounds,  ten  shillings,  of  the  mo- 
ney of  the  said  M .  L.  with  intent  then  and  there  to  defraud 
[#1011]  him*  the  said  M.  L.  of  the  same;  whereas  in  truth  and  in 
fact  the  said  W.  H.  was  not  then  a  gentleman  residing  at  H. 
in  the  county  of  B. ;  and  whereas  in  truth  and  in  fact,  the 
said  W.  H.  was  then  and  there  a  pauper,  chargeable  to,  and 
maintained  by,  the  said  parish  of  H.  in  the  county  of  B. ;  and 
whereas  in  truth  and  in  fact,  the  said  W.  H.  did  not,  could 
not,  nor  would  pay  the  said  last  mentioned  bill  of  exchange 
or  any  part  of  the  money  therein  mentioned  ;  and  whereas  in 
truth  and  in  fact  the  saiid  W.  H.  at  the  time  of  drawing  the 
said  last  mentioned  bill  of  exchange,  and  also  at  the  time 
therein  mentibned  for  payment  thereof,  was  wholly  insolvent 
^  and  incapable  of  paying  the  same,  which  the  said  G.  R.  then 

tion'™*"  *^^  there  well  knew,  to  the  great  damage,  &c.  [as  ante  1004.] 
against  an  [Commencement  of  information  as  ante  7.}  That  hereto- 
*ttOTiiey,  fore,  to  wit,  on,  &c.  %t,  &c.  S.  J.  then  being  one  of  the  officers 
Uc^?*  of  the  excise  of  our  said  lord  the  king,  as  well  for  our  said 
8.'l/em-  lord  the  king  as  for  himself,  in  due  form  of  law  did  exhibit 
ployed  by  a  certain  complaint  and  information  unto  and  before  J.  W. 
to  ^A^t  ^1^^^'  ^^^  ^'  ^'  squire,  then  and  there  being  two  justices 
dieopp^  of  the  peace  of  our  said  lord  the  king,  in  and  for  the  said 
aition  of  county  of  Hereford,  residing  near  to  the  place  where  the  of- 
an  appeal  fence  thereinafter  mentioned  was  committed,  and  thereby  the 
^vi^on  ^*'*^  ^' J*  ^c'^^^d  there  informed  the  said  justices  that  be- 
on  a  penal  fore,  and  at  the  time  of  the  committing  of  the  oiFence  therein 
statute  for  aftermentioned,  W.  P.  was  a  chandler  and  maker  of  candles 
pretend-  at  T.  in  the  said  county  of  H.  and  being  there  such  chandler 
^^^  ®  and  maker  of  candles,  he  the  said  W*  P.  after  the  twenty- 
Urger  fourth  day  of  June,  1725,  and  within  three  months  dien  last 
fees  to  P^^^i  ^o  wit,  on  the  third  day  of  November  then  last  past,  at 
^'"twl  '^^  ^^  county  aforesaid,  did  make  use  of  a  certain  room 

really  did,  ^^^  place  there,  for  the  making  of  candles,  and  for  the  keep- 
and  by  ing  of  tallow  and  other  materials  proper  to  be  made  into  can- 
tlusineanfl  dies,  wiAout  first  making  or  having  made,  with  the  proper 

thetur- 

phiB.  (p)  (p)  See  general  note,  ante  996  to  1000. 
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officer  appointed  for  that  purpose,  at  the  next  office  of  excise, 
within  the  limits  whereof  the  said  room  and  place  wns  situate, 
a  true  and  particular  entry  in  writing  thereof,  contrary,  to  the 
form  of  the  statute  in  that  case  made  and  provided,  whereby 
and  by  force  of  the  statute  in  that  case  made  and  provided, 
the  said  W.  P.  had  forfeited  and  lost  the  sum  of  one  hundred 

Sounds  for  the  said  room  and  place  so  made  use  of,  without 
rst  making,  or  having  made  thereof  such  entry  as  aforesaid, 
whereupon  the  said  S.  J.  prayed  the  judgment  of  the  said 
justices  in  the  premises,  and  that  the  said  W.  P.  might  be 
summoned  to  answer  the  premises,  and  make  his  defence 
thereto  before  the  said  justices,  and  afterwards  to  wit,  on, 
&c.  at,  &c.  aforesaid,  the  said  W.  P.  did  appear,  and  was 
present  before  the  said  justices  to  answer*  the  premises  [*10123 
aforesaid,  tq^niake  defence  to  the  said  information,  and  hav- 
ing heard  the  said  information  read  to  him,  did  then  and 
there  plead  that  he  was  not  guilty  of  the  said  premises  above 
charged  upon  him,  whereupon  the  said  justices,  in  the  pre- 
sence and  hearing  of  the  said  W.  P.  then  and  there  proceed- 
ed to  examine  and  enquire  into  the  truth  of  the  premises 
aforesaid,  and  thereupon  afterwards,  to  wit,  on,  &c.  last 
aforesaid,  at,  ike.  aforesaid,  the  said  justices  did  convict  the 
said  W.  P.  of  the  said  oifence  charged  upon  him  in  i.nd  by 
the  said  information,  and  did  adjudge  the  said  W.  P.  to  for- 
feit and  lose  for  his  offence  aforesaid,  the  sum  of  one  hun- 
dred pounds,  which  sum  the  said  justices  did  then  and  diere 
mitigate  and  lessen  to  the  sum  of  twenty-fiv^  pounds,  six  shil- 
lings, and  threepence  of  lawful  money  of  G.  B.  which  said  last- 
mentioned  sum  the  said  justices  ordered  to  be  paid  and  dis- 
tributed, one  moiety  thereof  to  the  use  of  our  said  lord  the 
king,  and  the  other  moiety  to  the  said  S.  J.  the  informer,  ac- 
cording to  the  form  of  the  statute,  &c.  And  the  said  attor- 
ney general,  &c.  furthev  giveth  the  court  here  to  understand 
and  be  informed,  that  afterwards,  to  wit,  on,  &c.  at,  iicl 
aforesaid,  the  said  W.  P.  gave  notice  in  writing  to  the  said 
S.  J.  that  he  the  said  W.P.  should,-  at  the  then  next  general 
quarter  sessions  of  the  peace  to  be  holden  for  the  county  of 
H.  aforesaid,  in  and  for  the  said  county,  on,  8cc.  enter  and 
prosecute  an  appeal  against  the  said  conviction  so  made  by 
the  above  named  justices  as  aforesaid,  and  afterwards  and 
before  the  said  general  quarter  sessions  of  the  peace,  to  wit, 
on  the  said,  &c.  at,  &c.  one  J.  S.  attorney  at  law,  was  em- 
ployed as  attorney  and  solicitor  on  behalf  of  the  said  J.  S.  to 
attend  at  the  said  sessions,  and  to  instruct  and  fee  counsel  on 
behalf  of  the  said  S.  J.  to  oppose  such  intended  appeal  of  the 
sud  W.  P.  at  the  said  sessions,  and  thereupon  the  said  J.  S. 
as  such  attorney  and  solicitor  as  aforesaid,  did  then  and  there 
employ  and  retsdn  R.  P.  esquire,  and  E.  W.  esquire,  barris- 
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ters  at  law,  as  counsel  on  behalf  of  the  said  S.  J.  to  oppose 
such  intended  appeal  of  the  said  W.  P.  at  the  said  sessions, 
and  the  said  J.  S.  did  then  and  there  deliver  a  brief,  and  give 
and  pay  a  fee  of  two  guineas  therewith  to  the  said  R.  P.  and  did 
also  then  and  there  deliver  a  brief,  and  give  and  pay  a  fee 
of  one  guinea  therewith  to  the  said  £.  W.  as  counsel  on 
behalf  of  the  said  S.  J.  as  aforesaid.  And  the  said  attorney 
general,  &c.  giveth  the  court  here  further  to  understand 
and  be  informed  that  the  said  J.  S.  late  of,  &c.  gentle- 
man, being  an  evil  disposed  person,  and  well  knowing  the 
several  premises  aforesaid,  and  that  the  charges  of  him 
the  said  J.  S.  as  such  attorney  and  solicitor  as  aforesaid, 
were  directed  by  the  commissioners  of  the  excise  of  our  said 
lord  the  king,  to  be  paid  to  him  the  said  J.^  S.  by  J.  B.  one 
[*1013J  of*  ijie  collectors  of  the  excise  of  our  said  lord  the  king 
out  of  the  produce  of  the  said  fine  and  forfeiture  of  the  said 
W.  P.  then  being  in  the  hands  and  possession  of  the  said  J. 
B.  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  unlawfully, 
knowingly,  and  designedly  did  falsely  pretend  to  the  said  J. 
B.  that  he  the  said  J.  S.  as  such  attorney  and  solicitor  as 
aforesaid,  did  give  and  pay  to  the  ssdd  R.  P.  a  fee  of  three 
guineas,  with  the  said  brief  so  delivered  to  the  said  R.  P. 
by  him  the  said  J.  S.  as  aforesaid,  and  that  he  the  said  J.  S. 
as  such  attorney  and  solicitor  as  aforessdd,  did  g^ve  and  pay 
to  the  said  E.  W.  the  fee  of  two  guineas  with  the  said  bridT 
so  delivered  to  the  said  £.  W.  by  the  said  J.  S.  as  aforesaid. 
By  means  of  which  said  false  pretences  the  said  J.  S.  ibesL 
and  there,  to  wit,  on  the  said,  occ.  at,  &c.  aforesaid,  unlaw- 
fully, knowingly  and  designedly  did  obtsun  of  and  from  the 
said  J.  B.  a  certain  sum  of  money,  to  wit,  the  sum  of  two 
pounds,  and  two  shillings  of  the  proper  money  of  the  said 
J.  B.  with  intent  then  and  there  to  cheat  and  defraud  him  of 
the  same.  Whereas  in  truth  and  in  fact  the  said  J.  S.  as  such 
attorney  and  solicitor  as  aforesaid,  had  not  then  given  or 
paid  to  the  said  R.  P.  a  fee  of  three  guineas  with  uie  said 
orief  so  delivered  to  the  said  R.  P.  by  him  the  ssud  J.  S.  as 
aforesaid,  but  on  the  contrary  thereot  he  the  said  J.  S.  had 
then  given  or  paid  to  the  said  R.  P.  a  fee  of  two  guineas 
and  no  more,  with  the  said  brief,  to  wit,  at,  &c.  aforesaid  ; 
and  whereas  in  truth  and  in  fact  ^e  said  J.  S.  as  such  attor- 
ney and  solicitor  as  aforesaid,  had  not  then  given  or  paid  to 
the  said  EL  W.  a  fee  of  two  guineas  with  the  said  briei  so  de- 
livered to  the  said  E.  W.  by  him  the  said  J.  S.  as  aforesaid^ 
but  on  the  contrary  thereof,  he  the  sud  J.  S.  had  then  given 
or  paid  to  the  said  £.  W.  a  fee  of  one  guinea,  with  the  said 
brief,  and  no  more,  to  wit,  at,  &c.  aforesaid ;  in  the  county 
aforesaid,  to  the  great  damage  of  the  said  J.  B.  in  contempt 
of  our  said  lord  die  king  and  his  laws,  to  the  evil  example  of 


DECEIT  AMD  FALSE  PRETENCES.  441 

all  Others  in  the  like  case  offending,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  said  lord  the  king  his  crown  and  dignity.  And  8««>^d 
the  said  attorney  general,  ficc.  further  giveth  the  court  to  un- 
derstand and  be  informed,  that  heretofore,  to  wit,  on,  &c.  at, 
&c.  aforesaid,  the  said  W.  P.  gave  notice  in  writing  to  the 
said  S.  J.  and  to  R.  W.  and  L.  N.  officers  of  excise,  that  he 
the  said  W.  P.  should,  at  the  then  next  general  sessions  of 
the  peace,  to  be  holden  for  the  county  of  H.  at  H.  in  and  for 
the  said  county,  on,  &c.  then  instant  enter  and  prosecute  an 
appeal  against  a  conviction  or  Judgment  made  by  the 
Keverend  J.  W.  and  W.  W.  esquire,  two  of  his  majesty's 
justices  of  the  peace  for  the  said  county,  whereby  he  the  said 
W.  P.  was  convicted*  in  the  penalty  of  twenty-five  pounds,  [*1014] 
six  shillings  and  three-pence,  for  certain  offences  alleged  to 
have  been  committed  by  him  the  said  W.  P.  against  the  laws 
and  statutes  of  excise,  and  which  penalty  was  alleged  by  the 
said  notice  to  have  been  levied  upon  the  goods  and  chattels 
of  the  said  W.  P.  by  virtue  of  a  warrant  under  the  hands 
and  seals  of  the  said  J.  W.  and  W.  W.  and  paid  to  the  sai^ 
S.  J.,  R.  W.  and  L.  N.  one  of  them  together  with  the  sum  of 
two  guineas  for  the  costs  of  levying  the  same.  And  the  said 
attorney  general,  &c.  giveth  the  court  here  further  to  under- 
stand and  be  informed,  that  afterwards,  to  wit,  on  the  ssud, 
&c.  at,  &c.  aforesaid,  the  said  J.  S.  as  the  attorney  and  soli- 
citor, for  and  on  the  behalf  of  the  said  S.  J.,  R.  W.  and  L. 
N.  did  deliver  a  brief  to  the  said  R.  P.  and  pay  him  therewith 
two  guineas,  as  and  for  his  fee  as  counsel  to  oppose  the  said 
last  mentioned  intended  appeal  of  the  said  W.  P.  at  the  said 
last  mentioned  general  quarter  sessions  of  the  peace,  and  did 
also  then  and  there  deliver  to  the  said  £.  W.  a  brief,  and  pay 
him  therewith  one  guinea  as  and  for  his  fee  as  counsel,  to 
oppose  the  said  last  mentioned  intended  appeal  las  aforesaid. 
And  the  ssud  attorney  general.  Sec.  further  giveth  the  court 
here  to  understand  and  be  informed  thst  the  ssdd  J.  S.  after- 
wards, to  wit,  on  the  said,  &c.  at,  &c.  aforesaid,  did  apply 
for  payment  of  his  bill  of  costs  and  charges,  as  such  at- 
torney and  solicitor  as  last  aforessdd,  to  the  said  J«  B.  he  the 
said  J.  B.  having  been  directed  by  the  commissioners  of  the 
excise  of  our  said  lord  the  king,  to  pay  the  said  bill.  And 
the  said  J.  S.  being  such  person  as  aforesaid,  and  contriving 
and  intending  to  cheat  and  'defraud  the  said  J.  B.  of  his 
monies,  then  and  there,  to  wit,  on  the  said,  &c.  at,  &c.  afore- 
said, unlawfully,  knowingly  and  designedly,  did  falsely  pre- 
tend to  the  said  J.  B.  that  he  the  said  J.  S.  as  such  attorney 
and  solicitor  as  last  aforesaid,  had  paid  to  the  ssad  R.  P. 
three  guineas,  as  and  for  his  fee  as  counsel,  as  last  aforesaid, 
with  uie  said  brief  so  delivered  to  him  the  said  R.  P.  by  the 
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eaid  J.  S.  as  last  aforesaid.  And  that  he  the  ssud  J.  S.  as 
such  attorney  and  solicitor  as  last  aforesaid,  had  paid  to  the 
said  £.  P.  W.  two  guineas,  as  and  for  his  fee  as  counsel  as 
last  aforesaid,  with  the  said  brief  so  delivered  to  him  the 
said  E.  W.  by  the  said  J.  S.  as  last  aforesaid,  by  means 
of  which  said  last  iftentioned  false  pretence,  the  said  J.  S. 
then  and  there  unlawfully^  knowingly  and  designedly  did 
obtain,  of  and  from  the  said  J.  B.  the  sum  of  two  pounds, 
and  two  shillings,  of  the  proper  money  of  the  said  J.  B. 
with  intent  to  cheat  and  defraud  him  thereof.  Whereas  in 
truth  and  in  fact  the  said  J.  S.  as  such  attorney  and  solicitor 
^  as  last  aforesaid,  had  not  paid  to  the  said  R.  P.  three 
.^,\  ^  guineas,  ^a^and  for  his  fee  as  counsel  as  last  aforesaid,  with  the 
f'*1015]  said*  brief  so  delivered  to  him  the  said  R.  P.  by  the  said  J. 
S.  as'last  aforesadd ;  and  whereas  in  truth  and  in  fact  the  said 
J.  S.  aa,,such  attorney  and  solicitor  as  last  aforesaid,  had  not 
paid  to  the  said-E .  W.  two  guineas,  as  and  for  his  fee  as  counsel 
as  last  aforesaid,  with  the  said  brief  so  delivered  to  him  the 
said  E.  W.  by  the  said  J.  S.  as  last  aforesaid,  to  the  great- 
Third  damage.  Sec.  [as  ante  1013.]  And  the  said  attorney  general, 
count.  ^^^  g^veth  the  court  here  further  to  undefSK^d  and  be  in* 
formed  that  the  said  J.  S.  on,  &c.  aforesaid,  at^Nb  aforesaid, 
had  been  and  was  employed  as  an  attorney  and  s6!icitor  by 
one  T.  J.  a  collector  of  the  excise  of  our  said  lord  the  king, 
to  oppose  an  appeal  of  one  W.  P.  at  the  general  quarter  ses- 
sions  of  the  peace,  holden  on,  &c.  at  H.  in  and  for  the  county 
of  H.  against  a  certain  conviction  or  judgment,  made  by  the 
justices  last  above  named,  whereby  the  said  W.p.  was  con- 
victed in  the  penalty  of  twenty-five  pounds,  six  shillings,  and 
three  pence,  for  certain  offences  alleged  to  have  been  com- 
mitted by  him  against  the  laws  and  statutes  of  excise,  and  that 
the  said  J.  S,  afterwards,  to  wit,  on  the  said.  Sec.  at,  &c. 
aforesaid,  did  make  out  a  bill  of  charges  and  disbursements, 
as  charges  and  disbursements  made  by  him  as  such  attorney 
and  solicitor  as  last  aforesaid,  in  and  about  opposing  such  ap- 
peal of  the  said  W.  P.  and  afterwards,  to  wit,  on  the  said,  &c, 
at,  &c.  aforesaid,  did  apply  to  the  said  J.  B.  for  pajrment  of 
the  said  last  mentioned  bill,  and  did  then  and  there  unlaw- 
fully, knowingly  and  designedly,  falsely  pretend  to  the  said  J. 
B»  that  the  said  last  mentioned  bill  was  a  just  and  true  bill  of 
the  charges  and  disbursements  <tf  him  the  said  J .  S.  as  such  at- 
torney and  solicitor  as  last  aforesaid,  in  and  about  opposing 
the  said  appeal  of  the  said  W.  P.  at  the  said  last  menticmed  ge- 
neral quarter  sessions  of  the  peace,  and  that  he  the  said  J.  S. 
had  paid  to  R.  P.  esquire,  barrister  at  law,  three  guineas,  with 
a  brief  to  oppose  the  said  appeal  of  the  said  W.  P.  at  the  said 
last  mentioned  general  quarter  sessions  of  the  peace^and  that 
he  the  said  J.  S.  had  also  paid  to  £•  W*  esquire,  barrister  at 
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)aw,  two  guineas,  with  a  brief  to  oppose  the  said  appeal  of  the 

said  W.  P.  at  the  said  last  mentioned  general  quarter  sessions 

of  the  peace,  by  means  of  which  said  last  mentioned  false  pre*^ 

t^nces,  he  the  said  J.  S.  then  and  there,  to  wit,  on  the  said,  &c. 

at,  &c.  aforesaid,  unlawfully,  knowingly  and  designedly  did  ob* 

tain  of  and  from  the  said  J.  B.the  sum  of  two  pounds  and  two 

shillings  of  the  monies  of  our  said  lord  the  king,  and  the  said 

S.  J.  with  intent  then  and  there  to  cheat  and  defraud  our  said 

lord  the  king,  and  the  said  S.  J.  hereof.     Whereas  in  truth 

and  in  fact,  the  said  last  mentioned  bill  was  not  a  just  and 

true  bill  of  the  charges  and  disbursements  of  him  the  said 

J.  S.  as  such  attorney  and  solicitor  as  last  aforesaid,*  in  and    [*1016J 

about  opposing  the  said  appeal  of  the  said  W.  P.  at  the  said 

last  mentioned  general  quarter  sessions  of  the  peace  ;  and 

whereas  in  truth  and  in  fact,  the  said  J.  S.  had  not  paid  to 

the  said  R.  P.  three  guineas,  with  a  brief  to  oppose  the  said 

appeal  of  the  stud  W.  P.  at  the  said  last  mentioned  general 

quarter  sessiotis  of  the  peace,  but  on  the  contrary  thereof,  he 

Ac  said  J.  S.  had  paid  to  the  said  R.  P.  two  guineas  only 

with  the  said  brief,  to  wit,  at,  &c.  aforessdd ;  and  wheseas  in 

trudi  and  in  fact,  the  said  J.  S.  had  not  paid  to  the  said  £. 

W.  two  gmneas,  with  a  brief  to  oppose  the  said  appeal  of  the 

said  W.  P.  at  the  said  last  mentioned  general  quarter  sessions 

of  the  peace,  but  on  the  contrary  thereof  he  the  said  J.  S.  had 

paid  to  the  said  £.  W.  one  guinea  only,  with  the  said  brief, 

to  wit,  at,  &c.   aforesaid,  in  contempt,  &c.  [as  ante  1013. 

Conclusion  of  information  as  ante  6.] 

That  R.  H.  late  of,  &c.  yeoman,  being  an  evil  disposed  OnSOGeo. 
person  and  a  common  cheat,  and  contriving  and  intending  ^*  ^'^ 
unlawfully,  fraudulently  and  deceitfully,  to  cheat  and  defraud  ing  money 
one  R.  B.  an  honest  and  worthy  subject  of  this  realm,  of  his  upon  a  pa- 
monies,  for  the  support  of  his  profligate  way  of  life,  on,  &c.  per  writ* 
with  force  and  arms,  at,  &c.  aforesaid,  did  falsely,  knowingly,  JJ^e^plf 
designedly  and  unlawfully,  pretend  to  the  said  R.  B.,  that  a  tencethat 
certsdn  paper  vrriting  then  and  there  produced  by  him  the  said  it  was  a 
R.  H.,  and  which  said  paper  writing  was  and  is  in  the  words  ^?^j^*^ 
and  figures  following,  to  wit,  "  Brighthelmstone  new  bank,  5  and  a  se- 
guineas.     I  promise  to  pay  the  bearer  on  demand  the  sum  of  curity  for 
5  guineas,  here  or  at  Messrs.  Masterman's,  Porter's  and  Co.  ^e  money 

Bankers  in  London,  value  received  the day  of——,  Jly^^^JJ^. 

1797,  for  Rickman,  Wigney  and  Co."  Five  guineas  enter-  tor.  (g) 
ed  was  a  good  and  negotiablje  promissory  note,  and  security 
for  the  payment  of  the  said  sum  of  five  guineas,  therein  men- 
tioned, whereas  in  truth  and  in  fact,  the  said  paper  writing 
was  not  a  good  and  negotiable  promissory  note  and  security 
for  the  payment  of  the  said  sum  of  five  guineas  therein  men- 


{q)  See  general  note,  ante  996  to  1000, 

Crim.  Law,  vol.  hi.  3  k 
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tioned,  ^8  the  said  R.  H.  then  and  there  at  the  time  of  the 
false  pretence  aforesaid  well  knew.     And  the  said  R.  H.  then 
and  there,  to  wit,  on  the  said,  &c.  at,  &c.  aforesaid,  unlawful- 
ly, knowingly  and  designedly,  did  give  and  deliver  the  said 
paper  writing  to  the  said  R.  d.  as  being  such  good  and  nego- 
tiable promissory  note  and  security  as  aforesaid,  in  payment 
of  the  sum  of  five  shillings,  of  lawful,  &c.  then  and  there  due 
and  owing  from  the  said  R.  H.  to  the  said  R.  B.  and  for  the 
sum  of  five  pounds  of  like  lawful  money,  then  and  there  ad- 
vanced and  paid  thereon  by  the  said  R.  B.  to  the  said  R.  H. 
And  the  jurors,  &c.  do  further  present,  that  the  said  R.  H. 
by  the  false  pretences  aforesaid,  did  then  and  there  unlawfiiU 
[*1017]  lyi  knowingly  and  designedly^  obtain  from  the  said  R.  B.  die 
said  sum  of  five  pounds,  with  intent  then  and  there  to  cheat 
and  defraud  the  said  R.  B.  of  the  same,  to  the  great  damage, 
&c.  [as  ante  1013.] 
For  pre-        That  on,  &c.  one  D.  K.  then  being  a  serjeant  in  the  invalid 
Irtte^f  ^  battalion  of  the  Royal  Regiment  of  Artillery  of  our  said  lord 
justicelmd  ^^  king,  then  and  long  before  was  a  person  in  due  manner 
recruiting  appoiqted  and  authorized  to  enlist  persons  to  serve  our  said 
set^ant     ^^^  lord  the  king  as  soldiers  in  the  corps  of  royal  military 
f^nduTt      artificers  and  labourers,  and  that  one  S.  D,  had  then  lately 
was  not  an  before  enlisted  with  the  said  D.  K.  to  serve  our  said  lord  the. 
appren-      king  as  a  soldier  in  the  said  corps  of,  &c.  and  that  the  said  S. 
^'  ,        D.  on,  &c.  at,  &c.  in  order  to  be  attested,  pursuant  to  the 
obtahiing    Statute  in  that  case  made  and  provided,  did  in  his  proper  per- 
moneyto    son  appear  before  H.  esquire,  then  being  one  of  the  justices 
enlist,  (r)  of  our  said  lord  the  king,  assigned,  &c.    And  the  jurors,  &c. 
do  further  present,  that  the  said  S.  D.  late  of.  Sec.  being  an 
evil  disposed  person,  and  contriving  and  intending  to  cheat 
and  defraud  the  said  D.  K.  of  his  monies,  and  to  make  it  be 
believed  that  the  ssud  S.  D.  was  at  liberty,  and  eligible  to  be 
enlisted  to  serve  our  said  lord  the  king  as  a  soldier  in  the 
corps  of,  &c.  on  the  said,  8cc.  with  force  and  arms,  at,  8cc. 
aforesaid,  unlawfully,  knowingly  and  designedly,  did  falsely 
pretend  to  the  said  H.  (he  the  said  H.  then  and  there  being 
such  justice  as  aforesaid,  and  then  and  there  having  sufficient 
and  competent  power  and  authority  to  attest  persons  to  serve 
the  said  lord  tne  king  as  soldiers  in  the  said  corps  of,  &c.) 
that  he  the  said  S.  D.  was  not  then  an  apprentice  (meaning 
that  the  said  S.  D^  then  and  there  to  wit,  on  the  said  &c.  at  the 
said,  &c.  when  he  so  appeared  before  the  said  H.  the  justice 
aforesaid,  in  order  to  be  attested  as  aforesaid,  was  not  an  ap- 
prentice, and  that  he  the  said  S.  D.  was  then  and  there  at  liberty 
and  eligible  to  be  enlisted  to  serve  our  said  lord  the  king  as  a 


(r)  See    other  precedents,    11     ral  note,  ante  996  to  1000. 
Leach,  17.  Starkie,  474,  and  gene- 
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soldier  in  the  said  corps,)  by  means  of  which  said  false  pre- 
tence he  the  said  S.  D.  unlawfully,  knowingly  and  designed- 
ly, did  obtain  from  the  said  D.  K.  the  sum  of——/,  of  the 
J  proper  monies  of  the  said  D.  K.  with  intent  to  cheat  and  de- 
raud  the  said  D.  K.  of  the  same.  Whereas  in  truth  and  in 
fact,  the  said  S.  D.  on  the  said,  &c.  at,  &c.  aforesaid,  at  the 
time  when  he  so  appeared  before  the  said  H.  the  justice  afore- 
said, in  order  to  be  attested  as  aforesaid,  was  an  apprentice, 
and  was  not  at  liberty  and  eligible  to  be  enlisted  to  serve  oar 
said  lord  the  king  as  a  soldier  in  the  said  corps,  and  whereas 
in  truth  and  in  fact,  the  said  S.  D.  was  then,  to  wit,  on,  &c. 
an  apprentice  to  C.  D.,  and  whereas  in  truth  and  in  fact,  lie 
the  said  S.  D.  was  not  dien,  to  wit,  on,  &c.  at  liberty  and  eli- 
gible to  be  enlisted*  to  serve  our  said  lord  the  king  as  a  sol-  [#1018] 
dier  in  the  said  corps,  to  the  great  damage,  &c.  [Second count  2nd,  3rd* 
likejirst^  only  laying  the  money  to  be  the  ktng^s^  and  with  in*  *nd  4th 
teniion  to  dejraud  him.  Third  count  not  sofuU  and  stating  the  ^*"'*'' 
pretence  to  be  made  to  the  serjeant^  and  obtaining  the  money 
from  him  with  intent  to  defraud  him.  Fourth  county  same  us 
thirds  only  stating  the  money  to  be  the  hinges  with  intent  to 
cheat  his  majesty •"] 

That  on,  &c.  at,  &c.  certain  persons  imited  together  and  On  30 
formed  themselves  into  a  certain  lawful  and  beneficial  club,  ^o*  ^*  ^ 
or  society,  called,  &c.  (as  the  name  may  be,)  under  cerudn  ^^^'^ 
printed  articles,  rules,  orders  or  regulations,  made  for  the  ^mber 
good  order  and  government  of  the  said  club  or  society,  and  of  a  bene* 
then  and  there,  and  on  divers  other  days  and  times  between  ^^^  ^^^ 
Aat  day  and  the  third  dajr  of  May,  in  the  twenty-ninth  year,  ^l^^^" 
&c.   contributed  and  paid    divers  large   sums   of  money,  taining 
amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  money^ 
sum  of  one  hundred  pounds  and  upwards,  of  lawful  money  *  ^^^*J^ 
into  the  said  club  or  society,  and  deposited  the  same  in  a  of  the 
certain  box,  left  in  the  dwelling-house  of  one  T.  R.,  at  Kid-  memben^ 
derminster  aforesaid,  commonly  called  or  known  by  the  ^^^' 
name  or  sign  of,  &c.  [as  it  may  be^  and  there  kept,  for  the  tenoc*.'** 
use,  benefit  and  advantage  of  the  members  of  the  said  club  (,) 
or  society  for  the  time  being.     And  the  jurors.  Sec.  do  fur- 
ther present,  that  in  and  by  a  certain  article  of  the  said  rules 
and  orders  of  the  said  club  or  society,  it  is  declared,  order- 
ed and  agreed,  that,  &c.  [here  recite  the  article  relating  to  the 
payment  of  money  towards  the  funerals  ^f  the  members'*  wives, ^ 
And  the  jurors,  &c.  that  on  the  same  |la^  and  year  last  afore- 
s^d,  at,  occ.  aforessud,  one  L.  P.  late  of,  &cl  one  A.  B.,  one 
C.  D.,  &c.  [here  insert  the  rest  of  the  members^  names  which 
appear  bu  the  club^ok  to  be  existing  at  this  time^  were  mem- 
bers of  me  said  club  pr  society,  contributing  and  paying  mo- 

(«)  Bee  a  similar  precedent,  Cro*  C.  C.  177. 
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ney  into  and  for  the  use  of  the  said  club  or  society,  that  is  ts 
6ay,  for  the  general  benefit  and  advantage  of  all  the  members 
thereof  at  the  said  house  of  the  said  T.  R.  for  the  purpose, 
amongst  other  things,  mentioned,  declared  and  contained  in 
the  said  article  above-mentioned  and  set  forth.     And  the  ju- 
rors, &c.  do  further  present,  that  on,  &c.  last  aforesaid,  at, 
&c.  aforesaid,  a  large  sum  oi  money,  to  wit,  the  sum  of  one 
hundred  pounds,  \ihis  need  \ot  be  the  exact  sunij  let  it  be  some' 
thing'  under  the  sum  contained  in  the  box  at  this  timej]  of  like 
lawful  money  was  and  remained  in  the  said  box,  kept  for  the 
purposein  that  behalf  aforesaid,  in  the  said  house  of  the  said 
T.  R.  there  before  then  deposited  herein,  by  and  for,  and  on 
the  behalf  of  all  the  members  of  the  said  club  or  society.  And 
£#1019]  the  jurors,"*  &c.  do  further  present,  that  by  the  assent  and  con- 
currence of  all  the  members  of  the  said  club  or  society,  it 
had  been  usual  and  customarv  during  all  the  time  aforesaid, 
(except  the  nights  on  which  the  said  club  or  society  had  been 
there  holden,)  for  the  members  of  the  said  club  or  society, 
having  a  right  or  occasion  to  withdraw,  or  receive  any  mo> 
ney  to  which  they  had  been   entitled  by  the  arudes,  rules 
and  orders  of  the  said  club  or  society,  from  and  out  of  die 
said  box,  to  apply  to  the  said  T.  R.  for  thepayment  of  the 
the  same,  upon  condition  that  he  thd  said  T.  K.  should  be 
repaid  the  same  from  and  out  of  such  money  contained  in 
the  said  box,  for  the  purpose  in  that  behalf  aforesaid,  on  some 
subsequent  night  on  which  the  said  club  or  society  should  be 
holden,  at  the  said  house  of  him  the  said  T.  R.  at  K.  afore- 
said.    And  the  jurors,  &c.  that  the  said  L.  P.  well  knowing 
all  and  singular  the   premises  aforesaid,  on,  &c.  with  force 
and  arms,  at,  &c.  aforesaid,  unlawfully,  knowingly,  and  de- 
simedly,  did  falsely  pretend  to  the  said  T.  R.  Aat  the  wife 
of  him  the  said  L.  P.  was  then  dead,  and  that  he  the  said  L. 
P.  then  wanted  thirt|r  shillings  to  bury  his  said  wife,  by 
means  of  which  said  false  pretences  he  the  said  L.  P.  then 
and  there  unlawfully,  knowingly  and  designedly,  did  obtain 
^    of  and  from  the  said  T.  R.  the  said  sum  of  thirty  shillings, 
with  intent  then  and  there  to  cheat  and  defraud  A.  B.,  C. 
D.,  &c.  [the  other  members  of  the  c/uA,]  of  the  same,  where- 
as in  truth  and  in  fact,  the  wife  of  him  the  said  L.  P.  was  not 
dead  at  the  said  time  he  so  made  the  false  pretences  to  the 
said  T.  R.  as  aforesaid,  and  whereas  in  truu  and  in  fact,  he 
the  said  L.  P.,  at  the  time  of  the  false  pretences,  did  not  want 
the  said  sum  of  thirty  shillings,  or  any  sum  of  money  what- 
soever, for  the  purpose  of  biuying  his  wife,  or  of  any  person 
whatsoever,  having  then  lately  been  the  wife  of  him  the  said 
L.  P.  to  the  great  damage,  &c.  [as  ante  1013] 


■ 
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That  A.B.  late  of,  &c.  on,  &c.  at,  &c.  having  in  his  cus-  On30 
tody  and  possession  a  certsun  parcel  to  be  by  him  delivered  Geo.  n.  c. 
to  Maria,  Countess  Dowager  of  Ilchester,  upon  the  delivery  ^jJ^L*^ 
of  which  he  was  authorised  and  directed  to  receive  and  take  n^of^  than 
the  sum  of  6«.  and  6d.  and  no  more,  for  the  carriage  and  the  sum 
porterage  of  the   same;  yet,  that  the*  said  A.B.  produced  due  for 
and  delivered  to  T.  H.  Aen  being  servant  to  the  said  count-  S^"p£^. 
ess  of  I.  the  said  parcel,  together  with  a  certain  false  and  eel  by 
coimterfeit  ticket,  made  to  denote  that  the  sum  of  nine  shil-  producing 
lings  and  ten-pence  was  charged  for  the  carriage  and  porter-  ^cV^t  f  O 
age  of  the  said   parcel,  and  unlawfully,  knowingly  and  de-  r#io20j 
signedly,  did  falselv  pretend  to  the  said  T.  H.,  that  the  ssud  '' 
false  and  counterteit  ticket  was  a  just  and  true  ticket,  and 
that  the  said  sum  of  nine  shillings  and  ten-pence  had  been 
charged  and  was  due  and  payable  for  the  carriage  and  por- 
terage of  the  said  parcel, and  that  he  the  said  A.B.  was  au- 
thorised and  directed  to  receive  and  take  the  said  sum  of  nine 
shillings  for  the  carriage  and  porterage  of  the  said  parcel,  by 
means  of  which  said  false  pretences  defendant  did  unlaw- 
fully, knowingly  and  designedly,  obtain  of  and  from  the  said 
T.  H.  the  sum  of  three  shillings  and  four-pence,  of  the  mo- 
nies of  the  said  countess,  with  intent  to  cheat  and  defraud 
her  of  the  same,  whereas  in  truth  and  in  fact,  &c.  [negative 
the  pretences  and  conclude  '*  to  the  damage^  &?c."  aa  ante 
1013.] 

That  before  and  at  the  time  of  the  committing  of  the  of-  indict-^ 
fence  hereinafter  next  mentioned,  that  is  to  say,  on,  &c.  at,  "«««*  /<>' 
&c.  one  C.  R.  was  lawfully  possessed  of  and  had  iuxhis  hands  J!^^biilf 
and  possession  certain  securities  for  the  payment  of  money,  of  ez- 
that  IS  to  say,  two  bills  of  exchange,  one  of^  the  said  bills  of  change 
exchange  being  for  the  payment  of  the  sum  of  one  hundred  under  prc- 
pounds,  and  Ae  other  ot  the  said  bills  of  exchange  being  Jl'J^i?^ 
lor  pajrment  of  the  sum  of  three  hundred  and  fifur  pounds,  game  £&. 
And  the  jurors,  8cc.  do  further  present,   that  H.   P.  late  counted 
of  the  said,  &c.  being  an  evil  disposed  person,  and  well  ^o' ^« 
knowing  the  premises,  on  the  said,  &c.  at,  &c.  aforesaid,  toir^Sce 
falsely,  fraudulently,  deceitfully,  unlawfully,  knowingly  and  52  Geo. 

._  in.  c.  64. 

*""""""""''"""""""'"""""~""""^~'"""""""""""~~"'~~"'"'"~""'"^"'~""'""""""'"  whick  ex- 

(t)  This  was  the  in<Uctnient  a-  roust  be  stated  to  be  the  person  de-  tends  to 

gunst  Douglass,  1  Campb.  212.    It  frauded.      See    an  indictment  for  30  Geo.  II. 

wss  there  holden,  that  a  hatket  was  pretending  money  had  been  paid  c.  24.  to 

suMciently   described  as   9^  parcel  into  the  bank,  held  bad  on  a  variance  choses  in 

within    the    statute.    It   was   also  in  evidence,  1   Campb.  494.     See  action,  (tt) 

holden,  that  if  money,  as  in  this  case,  the  indictment  for  pretending  a  wa- 

be  obtained  from  the  servant  who  ger,  3  T.  R.  98. 
had  money  of  his  master  in  hand  at         («)  As  the  offence  is  created  by 

the  time  it  may  be  well  laid  to  be  one  statute  and  ^e  punishment  im- 

the  property  of  the  latter  but  if  he  posed  by  another  tne  indictments 

had  not  money  enough  of  his  em-  should  conclude  against  the  statutes, 
ployer  in  his  hinds  at  the  time,  he 
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designedly,  did  pretend  to  the  said  C.  R.,  that  he  the  said  H. 
P.  could  immediately  get  the  said  bills  of  exchange  discount- 
by  a  friend  of  him  the  said  H.  P*  at  the  India  house,  and 
would  pay  over  the  proceeds  thereof  to  him  the  said  C.  R. 
by  means  of  which  said  false  pretences  he  the  said  H.  P.  did 
then  and  there  unlawfully,  knowingly  and  designedly,  obtain 
of  and  from  the  said  C.  R.  the  said  bills  of  exchange  (the 
said  bills  of  exchange  then  and  there  being  the  property  of 
the  saidC.  R.,  and  the  said  sums  of  money  payable  and  se- 
cured by  and  upon  the  said  bills  of  exchange  then  and  there 
being  due  and  unsatisfied  to  the  said  C.  R.  the  proprietor 
thereof  with  intent  to  cheat  and  defraud  the  said  C.  R.  of 
the  said  several  bills  of  exchanee.  Whereas  in  truth  and  in 
[*1021]  fact,'  he  the  said  H.  P.,*  at  the  time  of  making  the  said  false 
pretences,  well  knew  that  he  could  not  get  the  said  bills  of 
exchange  discounted  by  any  friend  of  him  the  said  H.  P.  at 
the  India  house,  and  whereas  in  truth  and  in  fact,  at  the  time 
of  the  making  the  said  false  pretences  as  aforesaid,  he  the 
said  H.  P.  well  knew  that  he  was  utterly  unable  to  discount, 
or  get  discounted,  the  said  bills  of  exchange  for  the  said  C. 
R.,  and  whereas  in  truth  and  in  fact,  at  the  time  of  making 
the  said  false  pretences  as  aforesaid,  he  the  said  H.  P.  did  not 
intend  to  discount,  or  to  get  discounted,  the  said  bills  of  ex- 
change for  the  use  of  the  said  C.  R*,  or  to  pay  over  the  pro- 
ceeds of  the  said  bills  of  exchange  to  the  said  C.  R.,  but  on 
the  contrarv  then  and  there  intended  fraudulendy  to  cheat 
and  defraua  the  said  C.  R.  of  the  same,  to  the  great  damage 
of  the  said  C.  R.,  to  the  evil  example,  8cc.  and  against  the 
peace,  &c.  and  against  the  form  of  the  statutes  (u)  in  such 
case  made  and  provided.  [Add  a  second  count  the  same  as 
Jirst  only  stating  the  fake  pretence  to  be  that  defendant  xvould 
get  said  bilk  discounted^  and  immediately  pay  over  the  froccedt 
thereof  to  the  prosecutor.] 


U9 
FORGERY.  («) 

t 

PRELIMINARY  NOTES. 

Forffery"^  ma^  be  defined  to  be  the  false  making,  or  altera-  ['1^1022] 
tion  of  such  writings,  as  either  at  common  law  or  by  statute 
are  its  objects,  with  intent  to  defraud  another ;  i^acn  part  of 
which  definition  we  shall  respectively  examine,  though  not 
exactly  in  its  order.  First  we  will  enquire  in  respect  of  what 
things  the  offence  may  be  committed.  Secondly  what  acts 
are  necessary  to  complete  it,  and  thirdly,  with  what  intent 
the  party  must  be  actuated,  to  render  him  thus  highly  crim- 
inal. 

I.  In  respect  of  what  things  may  forgery  be  committed.'^  Inreipect 
Forgery,  at  common  law,  seems  only  to  have  been  a  species  oH*.  what 
of  fraud,  and  is,  therefore,  often  intermingled  with  false  f^^L 
personating  and  other  means  of  defrauding ;  like  them  it  may  be 
was  a  mere  misdemeanour,  punishable  as  other  offences  of  commit- 
that  degree,  at  the  discretion  of  the  court  in  which  the  of-  ^^^- 
fender  was  convicted.    This  circumstance  may  account  for  ii^^. 
the  doubts  entertained  by  Hawkins,  whether,  at  common 
law,  forgery  could  be  committed  of  any  documents  but  such 
as  were  of  a  public  kind ;  for  in  the  infancy  of  commerce, 
when  no  peculiar   severity  distinguished  this  offence  from 
common  trauds,  an  accurate  discrimination  on  the  subject 
was  of  comparatively  small  importance.  Hawk.  b.  1.  c.  70.  s. 
11.    These  doubts  were,  however,  entirely  removed  by  the 
decision  in  Ward's  case,  who  was  prosecuted  by  information 
filed  by  the  attorney  general  for  forging  a  release  of  acquit- 
tance on  a  s)im  of  money,  and  it  was  oQected  on  his  behalf, 
that  the  matter  ¥ras  not  public  in  its  nature  nor  under  seal. 
These  objections  were,  however,  over-ruled,  and  was  held, 
that  forgery  at  common  law  might  be  committed  in  respect  of 
any  writing  whatever,  by  which  another  might  be  defrauded. 
A  distinction,  at  the  same  time,  was  marked  out  between  [#10237 
forgery*  and  fraud ;  that  the  last  must  actually  take  effect, 
while  the  first  was  complete,  though  no  one  was  actually  in- 
jured, if  the  tendency  and  intent  to  defraud  were  manifest. 
The  sentence  of  the  defendant  in  this  case  was  to  pay  a  fine 
pf  500/.  stand  in  the  pillory,  and  be  committed  till  pa}anent 
of  the  sum  imposed  on  him,  see  this  case  at  large,  2  Ld. 
Raym.  1461.    The  counterfeiting  of  the  privy-seal  of  a  cer- 

(a)  As  to  the  offence,  &c.  in  een-  1003.  Bac.  Abr.  Forgery.  Burn,  J. 

end,  see  Hawk.  b.  1.  c.  51.  and  70.  Forgery.     Williams,   J-     Forgefy. 

Com.  Dig.  Forgery,  4  Bla  Com,  Dick,  J.  Forgery. 
247.  to  250.  2  Baft.  P.  C.  840.  to 
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tiiicate  of  holy  orders,  of  wills  and  deeds,  of  licenses  from 
barons  of  the  exchequer  to  compound  debts,  of  protections 
to  members  of  parliament,  and  of  all  records,  was   always 
considered  as  forgery,  Hawk.  b.  1.  c.  70.  s.  8f,  9,  10.     And 
where  a  person  confined  under  an  attachment  for  a  contempt 
in  a  civil  cause,  counterfeited  a  discharge  as  from  the  crea- 
tor, in  the  original  action,  to  the  sheriff  and  gaoler  in  whose 
custody  he  was  detained,  by  which  he  obtained  his  discharge, 
he  was  holden  to  be  guilty  of  forgery,  thcfugh  the  order  was 
a  mere  nullity  and  the  discharge  under  it  illegal,  2  East,  P. 
C.  862.     As,  therefore,  every  kind  of  writing  seems  on  the 
doctrine  of  these  cases,  to  be  a  thing  in  respect  of  which  for* 
gery,  at  common  law,  may  be  committed,  we  come  imme* 
diately  to  the  cases  in  which  the  legislature  has  punished  it 
with  greater  severity,  and  in  far  the  most  numerous  of  which 
it  has  made  it  capital. 
In  respect      Records  j^^lt  seems  singular  that  the  highest  description  of 
S^^*J^^_  documents,  the  records  of  courts  of  justice,  should  not  be 
fferymay  protected  with  laws  so  severe  as  the  lowest  kind  of  negotia- 
be  com-     ble  securities.     We  have  seen  in  considering  larceny  of  these 
™ttttefi^^  writings,  that  by  8  Hen.  VI.  c.  12.  s.  13.  it  is  felony  for  any 
'     clerk  or  other  person  not  only  to  steal  but  to  avoid  *'  any  re- 
cord or  parcel  of  a  writ,  reuim,  panel,  process  or  warrant 
of  attorney"  of  the  courts    of  common  law.     This  term  in- 
cludes every  kind  of  alteration  which  affects  the  validity  of 
the  proceedings,  whether  it  actually  causes  the  judgment  to 
be  reversed,  or  only  makes  it  avoidable,  3  Inst.  72.  but  cler- 
gy is  not  taken  away.     And  we  have  seen  that  this  act  does 
not  extend  to  judges,  who  are  only  liable  to  be  fined  under 
8  Rich.  II.  c.  4,  "  for  falsely  entering  pleas,  raising  rolk 
orchanging  verdicts  to  the  disherison  of  any  one,"  ante  928. 
But  all  offences  of  this  kind,  however  committed,  are  high 
misdemeanours  as  perversions  of  public  justice. 
'Writings        As  soon  as  the  national  debt  became  so  extensive,  as  to 
S^Duf  Uc  ^^^^  ^^^  '^^  sharers  the  large  portion  of  the  monied  interest 
liincb,  and  of  the  kingdom,  it  was  thought  necessary  to  secure  the  pro- 
the  stocks  perty  of  the  holders  from  the  depredations  to  which  it  was 
public        liable  from  its  *nature,  by  severe  provisions.     Accordingly 
^?^J^       the  8  Geo.  I.  c.  22.  s.  1  makes  it  felony  without  benefit  of 
clergy  to  forge  or  counterfeit  any  letter  of  attorney,  or  other 
r*1024l  ^^^ority  or  instnmient  to  transfer,  assign,  sell  or  convey* 
any  share  in  the  stocks  of  public  companies  then  established 
by  act  of  parliament,  or  to  receive  any  annuity  or  dividend 
from  a  public  company,  to  forge  the  name  of  any  proprietor 
of  stock  to  such  an  instrument^  to  endeavour  to  procure  the 
Atock,  &c.  to  be  transferred,  or  the  annuity  or  dividend  re- 
ceived by  such  means,  and  to  personate  a  proprietor  of  stock 
for  such  purposes.    The  provisions  of  this  act  are  by  31  Geo. 
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II.  c.  22.  8.  7r.  extended  not  only  to  all  public  companies  es« 
tablished  in  the  interim,  but  to  all  the  legislature  should  in 
future  sanction ;  and  this  last  extension  was  confirmed  by  4 
Geo.  II.  c.  25.  8. 15.  which  continued  the  corporation  of  the 
bank  of  England.  Even  these  laws,  were,  however,  evaded; 
and  it  became  necessary  to  provide  by  33  Geo.  III.  c.  30. 
that  any  person  who  should  wilfully  make  any  transfer  of  in- 
terest of  any  kind  in  bank  stock,  annuities  or  funds,  not  be- 
ing the  owner,  with  intent  to  defraud  the  governor  and  com- 
pany of  the  bank,  or  any  corporation  of  individuals,  s.  1.— 
or  forge  any  transfer  or  utter  when  forged,  with  a  similar  in- 
tent, s.  2.-— or  wilfully  make  any  false  entry  in  the  books, 
alter  one  already  mad[e,  or  falsify  accounts  with  such  de- 
sign, s.  3.  should  be  guil^  of  felony  without  benefit  of  cler- 
gy. The  same  act  punisnes  with  tranisportation  for  seven 
years  any  person  employed  in  the  bank,  who  wilfully  makes 
out  and  delivers  a  cuvidend  warrant  for  more  or  less  than 
the  party  is  entitled  to  receive.  The  9  Geo.  I.  c.  12.  s.  4 
makes  it  capital  to  forge  orders  for  the  tranfer  of  annuities 
payable  at  tiie  exchequer :  and  as  any  assignment  or  transfer 
of  bank,  Soutii  Sea  and  East  India  stock,  must  be  signed 
by  tiie  party  making  it,  or  by  attomies  lawfully  anthorised  in 
writing  under  hand  or  seal,  attested  by  two  credible  witnes- 
ses, the  forging  of  either  the  name  of  the  party  himself  or 
of  witnesses,  and  the  uttering  or  publishing  any  instrument 
so  subscribed  with  a  forged  name,  are  by  37  Geo.  III.  c. 
122.  made  felony;  but  punishable  only  witii  seven  years 
transportation,  or  such  lighter  punishment  as  die  court  may 
award.  When  the  35  Geo.  III.  c.  66.  and  37.  Geo.  III.  c. 
46.  made  certain  annuities  created  by  tiie  Irish  parliament 
transferrable,  and  the  dividends  on  tnem  payable  at  the  bank 
of  England,  the  forgery  of  receipts  for  subscriptions  to  loans 
and  debentures,  and  the  altering  any  part  of  them,  is  made  ca- 
pital. These  statutes  also  re-enact  the  provisions  of  8  Geo.  I. 
c.  22.  s.  1.  and  33  Geo.  III.  c.  30.  to  which  we  have  already 
alluded ;  they  also  make  the  forgery  of  dividend  warrants  in 

i^ursuanceoi  their  regulations,  and  mdorsements  thereon,  fe- 
ony  without  benefit  of  clergy.  In  the  construction  of  these  acts, 
itmisbeen  holden  that  a  party  may  be  indicted  for  forg- 
ing a  transfer  of  stock  standing  in  the  name  of  a  person  by 
whom  it  was  never  accepted,  and  altiiough  the  transfer  was  not 
attested*  by  two  witnesses,  2  Leach,  732. :  indeed  it  was  [#1025] 
holden  that  the  forgery  would  have  been  complete,  though  no 
stock  had  ever  passed  to  the  party  in  whose  name  the  de- 
fendant counteiieited  the  transfer.  Id.  ibid.  By  48  Geo.  III. 
c.  1.  s.  9.  forging  exchequer  bills  is  made  capital :  the  same 
provision  is  made  for  counterfeiting  the  hand-writing  of  the 
receiver  genexal,46  Geo.  III.  c.  150.  s.  110.— of  the  trea- 
Crim.  Law.  vol.  hi.  3  l 
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surer  of  the  cfrdnance,  46  Geo.  III.  c.  45.  s.  9.— of  the  re* 
ceiver  general  of  the  excise,  46  Geo.  III.  c.  75.  s.  8.— of  the 
receiver  general  of  the  stamp  duties,  46  Geo.  III.  c.  76.  s.  9. 
•—of  the  receiver  general  of  the  post  office,  46  Geo.  III.  c. 
83.  s.  9. — of  the  surveyor  general  of  the  forests,  46  Geo.  III. 
c.  142.  s.  14.  or  of  their  supervisors,  clerks,  or  deputies,  suf- 
ficiently authorised, — ^to  any  draft,  instrument,  or  writing 
whatever,  in  order  to  receive  any  money  in  the  custody  of  the 
bank  of  England.  And  in  all  the  acts  for  raising  loans  it  is 
usual  to  insert  a  clause  making  it  felony  without  the  benefit 
of  clergy,  to  counterfeit  a  receipt  for  the  payment  of  any  part 
of  the  contributions  intended,  see  36  Geo.  III.  c.  74.  s.  22. 
41  Geo.  3.  c.  24. 
Notes  tnd  Soon  after  the  establishment  of  the  bank,  the  legislature 
Becuxities  began  to  protect  it  with  peculiar  care  against  forgery.     By  8 

b«nk  of     *^^  ^  ^'  '''•  ^'  ^'  *•  ^^*  ^^  counterfeit  the  common  seal  of 
England     the  bank,  any  sealed  bank  bill,  or  bank  note,  and   the  rasing 
and  other  or  altering  any  indorsement  on  them,  are  made  felonies  with- 
public        Q^^  benefit  of  clergy.     In  the  construction  of  the  latter  part 
nT^^^       of  this  act  it  has  been  holden,  that  to  erase  a  receipt  for  part 
of  the  money  in  a  bank  post  bill  by  means  of  a  liquor,  is 
rasing  an   indorsement  within  the  meaning  of  the  legislature, 
3  P.  Wms.  419.  2  East  P.  C.  882,  3.     By  15  Geo.  II.  c.  13. 
S.  11.  to  forge  any  bank  note,  bank  bill  of  exchange,  dividend 
warrant,  or  any  bond  or  obligation  under  the  seal  of  the  bank 
of  England,  or  any  indorsement  on   such  instruments,  and 
to  offer  such  forgeries,  or  demand  money  on  them,  knowing 
them  to  be  counterfeit,  are  made  offences  of  the  same  degree. 
The  11  Geo.  I.  c.  9.  s.  6.  had  made  the  forging,  altering,  and 
erasing  of  any  bank  note  or  bill  of  any  description,  and  the 
uttering,  exchanging,  or  demanding  the  amount  of  it  at  the 
bank,  felony,  but  not  having  taken  away  clergy,  that  was 
done  by  the  last  mentioned  provision.     Not  only  has  all  for- 
gery on  the  bank  been  been  thus  severely  punished,  but  every 
act  tending  to  it  has  been  carefully  provided  for.  The  13  Geo. 
III.  c.  79.  s.  1 .  enacts,  that  if  any  person,  not  lawfully  em- 
ployed in  the  service  of  the  bank,  shall  make  or  use,  or  know- 
ingly have  in  his  possession,  without  lawful  excuse,  which 
he  is  compelled  to  establish,  any  frame,  mould,  or  instru- 
ment for  the  making  of  paper  with  the  words  bant  of  Eng^ 
land^  visible  on  its  substance,  or  make  any  such  paper,  or  by 
r*1026]   *^y  n^eans*  procure  the  words  to  be   visible  on  paper,  he 
shall  be  guilt}'  of  a  capital  offence.     The  second  section  of 
the  same  act  makes  it  a  misdemeanour  for  any  person  not 
authorised  and  appointed  as  therein  mentioned,  to  engrave, 
cut,  etch,  or  scrape  in  mezzotinto,  upon  any  plate  whatever, 
any  note  or  bill  containing  the  words,  **  batUk  of  England^^ 
or  ^  bank  post  billy'*  or  any  words  expressipg the  sum  or 
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amount  of  the  bill,  &c.  or  any  part  thereof,  in  white  letters 
or  figures  on  a  black  ground^ — to  use  any  plate,  or  any  other 
instrument  for  the  making  of  such  a  bill,  &c. — ^to  have  such 
an  instrument  in  possession,  knowing  its  uses,*-or  know- 
ingly to  utter  and  publish  a  bill,  &c.  so  formed, — ^punishable 
with  imprisonment  for  a  time  not  exceeding  six  months,  at 
the  discretion  of  the  court  in  which  the  offender  is  convict- 
ed. But  it  is  provided  by  section  3.  that  this  shall  not  extend 
to  the  case  oi  a  person  who  being  possessed  of  a  bill,  &c.  of 
the  kind  prohibited  by  the  statute,  shall  utter  it,  by  canying 
it  to  the  issuers,  drawers,  acceptors,  or  indorsers  tJiereof  re- 
spectively, and  using  proper  means  to  compel  the  payment 
of  the  money  due  upon  it.  The  bank,  in  order  more  easily 
to  detect  forgeries,  having  ordered  a  new  kind  of  paper  to  be 
made,  in  which,  instead  of  the  bar  lines  being  straight  and 
parallel  to  each  other,  as  in  paper  in  general,  they  were  to  be 
made  curved  or  waiving,  the  wire  lines  to  be  laid  in  the  same 
shape,  and  the  numerical  account  or  sum  of  each  note  ex- 
pressed in  Roman  letters,  to  be  visible  on  the  substance  of 
t])e  paper,  it  was  enacted,  that  any  persons  not  lawfully  au- 
thonsed  for  the  purpose,  making,  using,  or  having  in  pos- 
session without  lawful  excuse,  any  instrument  for  making 
such  paper  or  marks  on  it, — ^actually  manufacturing,  using,  or 
disposing  of  such  paper,  or  having  it  unlawfully  in  posses- 
sion,—or,  by  any  means,  making  the  numerical  sum  appear 
on  the  face  of  tne  paper,  shall  be  deemed  felons,  and  trans- 
ported for  fourteen  years,  41  Ceo.  III.  c.  39.  s.  1.  BuX  tliis 
provision  did  not  restrain  the  negotiation  of  instruments 
previously  issued  on  such  paper,  or  the  using  paper  marked 
m  the  way  described,  which  had  been  manufactured  before 
the  passing  of  the  statute,  s.  2.  3.  4,  By  the  statute,  know- 
ingly purchasing,  receiving,  or  having  in  possession  forged 
bank  notes,  or  bills,  is  made  felony,  and  punished  with  trans- 
portation for  fourteen  years^  s.  5.  It  is  also  made  felony, 
and  punished  with  seven  years  transportation,  to  engrave, 
or  in  any  way  make  on  a  plate  any  instrument  whatever, 
issued  by  the  bank  of  England,  or  part  thereof^— to  use 
such  a  plate,  or  to  retain  it  in  possession,— -and  to  utter  any 
note,  &c.  engraven  by  its  means,  without  an  authority  in 
vriting  for  diat  purpose,  from  the  offices  who  have  pow- 
er to  grant  it,  s.  6.  The  45  Geo.  III.  c.  89.  re-enacts 
most  of  the  former  provisions,  declares  the  forgery  of  all 
kinds*  of  bank  negotiable  securities,  and  knowingljr  uttering  r#iQ27l 
^em  when  forged,  capital,— -and  the  manufactunhg  paper 
like  that  peculiar  to  the  bank,  or  having  instruments  for  the 
purpose  in  custody,  the  receiving  or  having  in  possession 
forged  bank  notes  and  the'  engraving  plates,  using  or  having 
in  possession  tools  for  the  purpose,  resi>4ctively  felonitf 
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punishable  with  transportation  for  fourteen  years :  the  act 
also  contains  nearly  the  same  provisoes  as  the  statutes  to 
which  it  refers  ;  its  principal  object  is  to  extend  the  regula«^ 
tions  it  recites  to  every  part  of  Great  Britain.    The  decision 
as  to  what  is  a  forgery  within  these  acts,  wiU  be  considered 
whe  we  enquire  into  the  act  of  the  counterfeiting'^  as  they  es- 
tablish general  principles  applicable  to  every  description  of 
forgery. 
Sou^Sea      When  the  South  Sea  company  was  established  by  9  Ann^ 
company.  ^^  2I.  it  was  made  capital  to  forge  or  alter  any  bond  or  obli- 
gation under  its  common  seal,  to  ofier  to  dispose  of  such 
lorged  bond,  and  to  demand  any  money  as  due  upon  it,  s.  57, 
The  6  Geo.  I.  c.  4.  s.  56.  extends  this  provision  generally  to 
the  compnon  seal :  the  12  Geo.  I.  c.  33.  makes  the  forgery  of 
an  indorsement  on  South  Sea  bonds,  felony  without  benefit 
of  clergy :  and  the  6  Geo.  I.  c.  11.  s.   50.  provides  in  the 
same  way,  for  the  forgery  of  receipts  for  contributions  or 
warrants  for  the  payment  of  dividends  which  the  company 
are  authorised  to  issue. 
Eastlndia       The  12  Geo.  I.  c.  32.  s.  9.  enacts,  that  if  any  person  sh^ll 
Company,  forge  any  bond  or  obligation  under  the  common  seal  of  the 
East  India  company,  or  any  indorsement  or  assignment  diere- 
on,  or  shall  knowingly  utter  or  publish  the  same  with  intent 
to  defraud,  he  shall  be  guilty  of  felony  without  benefit  of 
clergy. 
Pkte  jriaM      The  British  cast  plate  glass  manufactory,  is  by  13  Geo.  III. 
manufac-,   c.  38.  s.  28.  revived  by  33  .Geo.  III.  c.  17.  a.  23.  protected  in 
tt^and    ^^  same  way,  as  to  its  seal,  or  any  deed  or  writing  under  it. 
and  Royal  ^^^  similar  provisions  are  made  as  to  the  polices  and  bilk, 
]i»:hange  as  well  as  the  bonds,  of  the  London,  Globe,  and  Royal  £x- 
aasurance  change  assurance  companies,  9  Ann,  c.  21.  6.  Geo.  I.  c.  4. 
eompa-       ^  q^^  L  c.  18.  s.  13.  39  Geo.  III.  c.  83.  s.  22. 

Dies* 

3^i^pg^  All  the  acts  requiring  stamps  to  be  affixed  to  written  do- 
cuments, contain  clauses  making  the  forgery  of  the  stamps 
therein  required, — ^the  knowingly  vending  or  uttering  any 
papers  marked  with  forged  stamps^— and  the  using  any  such 
stamp  with  intent  to  defraud  his  majesty,  capital  felonies  ; 
see  Index  to  the  Statutes  at  large,  title  Stamps.  The  terms 
of  the  general  consolidating  act,  27  Geo.  III.  c.  13.  s.  46.  are 
as  follows,  ^^  That  if  any  person  shall  counterfeit,  or  forgie, 
or  procure  to  be  counterfeited  or  forged,  any  stamp,  seal,  or 
marij  to  resemble  any  seal,  stamp  seal  or  mark^  direct- 
ed to  be  allowed  or  used,  or  provided,  made,  or  used  in 

^1028]  pursuance*  of  this  or  any  former  act  or  acts  of  parliament, 
relating  to  the  duties  under  the  management  of  the  said 
commissioners  for  managing  the  duties  on  stamped  vellum, 
parchment  and  paper,  for  the  purpose  of  denoting  the 
said  duties  or  any  of  them  i  or  shall  counterfeit  or  resemble 
the  impression  of  the  same  with  intent  to  defraud  his  nuyes- 
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ty,  his  heirs  or  successors,  of  any  of  the  sud  dudes ;  or  shall 
utter,  vend,  or  sell  any  vellum,  parchment  or  paper,  or  other 
matter  or  thing,  with  such  counterfeit  mark,  or  stamp  there- 
upon, knowing  the  same  to  be  counterfeit,  or  shall  privately 
or  fraudulently  use  any  seal,  stamp,  or  mark,  directed  or  al- 
lowed to  be  used  by  this  or  any  former  act  or  acts  with  intent 
to  defraud  his  majesty,  his  heirs  and  successors,  of  any  of  the 
said  duties ;  every  person  so  offending  and  being  thereof 
lawfully  convicted!,  snail  be  adjudged  a  felon,  and  shall  suf- 
fer death  as  in  cases  of  felony,  without  benefit  of  clergy." 
The  variances  from  this  form,  in  the  variety  of  other  acts  on 
the  subject,  are  not  ver^  material.  Some  of  them,  as  37 
Geo.  III.  c.  90.  8.  5.  which  imposes  additional  duties  on  a 
great  variety  of  instruments,  omit  the  words  seal  or  mark; 
others,  as  the  regulations  respecting  bills  of  exchange,  and  other 
writings  not  under  seal  retaining  the  words  or  mark^  omit  the 
word  seal  f  the  31  Geo.  III.  c.  25.  s.  29.  and  39  Geo.  III.  c. 
107.  s.  25.  after  the  word  sell,  add  or  expose  to  sale;  and  the 
41  Geo.  III.  c.  86.  s.  16.  which  grants  additional  duties  on 
cards  and  dice,  ale  licences,  probates  of  wills,  letters  of  admi- 
nistration, and  certain  indentures,  leases,  and  other  deeds, 
omits  the  words  orfraudulentfy  before  the  term  usej  and  adds 
also  that  it  shall  be  felony  without  benefit  of  clergy  to  forge 
^  any  mark  or  name  provided  by  the  commissioners  under 
that  act  for  the  wrapping  or  inclosing  any  dice,  or  making 
anypart  of  or  being  affixed  to  such  wrapper.*" 

The  statute  10  Ann,  c.  19.  s.  97.  directs  the  commissioners 
of  customs  to  provide  seals  or  stamps  for  the  marking  of  im- 
ported linens,  and  the  conunissioners  for  managing  the  du- 
ties on  silks,  callicoes,  linens  and  stuffs,  printed,  painted, 
stained,  or  dyed  in  Great  Britain,  to  do  the  same  as  to  the 
articles  thus  subjected  to  their  direction,  and  enacts,  that  if 
any  person  shall  counterfeit  or  forge  any  stamp  or  seal,  to 
resemble  any  stamp  or  seal  provided  in  pursuance  of  that 
act,  or  shall  counterfeit  or  resemble  the  impression  of 
the  same  upon  any  of  the  commodities  chargeable  by  that 
act,  thereby  to  defraud  the  crown  of  any  of  the  duties  tnereby 
granted,  he  shall  be  guilty  of  felony  without  benefit  of  cler- 
gy ;  and  if  any  one  shall  knowingly  sell  any  of  the  articles 
cntt'geable  by  virtue  of  that  statute,  to  which  a  counterfeit 
stamp  is  affixed,  and  with  intent  to  defraud  the  crown,  he, 
and  all  aiders,  abetters,  and  assistants,  shall  forfeit  100/.  and 
stand  in  the  pillory  for  two  hours. 

The*  forging  stamps  on  plate  was  formerly  pimishable  by  [*1029] 
12  Geo.  II.  c.  36.  s.  8.  irith  a  forfeiture  of  100/.  and  impri- 
sonment on  default  of  payment ;  but  this  being  found  insuf-^ 
ficient,the31  Geo.  II.  c.  32.  s.  14.  makes  it  a  capital  felony 
to  counterfeit  the  marks  or  stamps  used  in  pursuance  of  diat 
statote*-to  transpose  a  stamp  or  mark  from  one  piece  of  plate 
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to  anothefw-knowingly  to  sell,  exchange,  expose  to  sale,  or 
export  any  plate  to  which  forged  stamps  or  marks  are  af- 
fixed«-«-and  knowingly  to  have  any  counterfeited  stamp  or 
mark  in  possession.  The  24  Geo.  III.  c.  5.  s.  26.  extends 
these  provisions  to  the  mark  of  the  king's  head  which  it  im- 

Eoses,  and  to  some  other  cases  omitted  in  the  former  statute  ; 
ut  the  38  Geo.  III.  c.  69.  which  allows  the  manufacture  of 
gold  wares  of  a  lower  standard  than  before,  makes  the  forge- 
ry of  the  marks  it  directs  a  single  felony  punishable  with 
transportation  for  seven  years,  while  it  leaves  the  punish- 
ment of  those  who  offend  against  the  former  act,  capital. 
OfficUl  By  29  Eliz.  c.  17.  s.  3.  every  idle  and  wandering  soldier 

MciSSe  ^^  mariner  who  shall  forge  a  testimonial  from  a  captain, 
andTdocu^  which  he  is  there  compelled  to  keep,  is  guil^  of  felony  with- 
ments,  out  benefit  of  clergy.  But  when  justices  of  assize,  of  gaol 
delivery,  and  of  At  peace,  are  empowered  to  try  the  offend- 
ers, and  to  execute  them  on  conviction,  a  proviso  is  made 
*'  except  some  honest  person  valued,  at  the  last  subsidy,  next 
before  the  time,  to  ten  pounds  in  goods,  or  forty  shiUmgs  hi 
lands,  or  else  some  honest  freeholder,  as  by  the  said  justices 
shall  be  allowed,  shall  be  contented  before  such  justice 
as  such  person  shall  be  arraigned  of  felony  to  take  him  into 
his  service  for  one  whole  year  then  next  following,"  and 
enter  into  a  recognizance  to  keep  him  for  the  time,  and  bring 
to  the  next  sessions  or  assizes  after  its  expiration :  and  if  he 
depart  within  the  year,  he  is  guilty  of  a  capital  offence. 

The  2  and  3  Ann,  c.  4.  which  directs  the  public  register* 
ing  of  all  deeds,  conveyances  and  wills,  of  any  honors,  ma- 
nors, lands,  tenements,  or  hereditaments,  witnin  the  West 
Riding  of  the  county  of  York,  makes  the  forging  of  any  me- 
morial or  certificate  of  registry  punishable,  as  the  forging  of 
false  deeds  to  molest  the  freehold  or  inheritance  in  landed  es- 
tate, see  post  1031.  And  this  is  extended  i^  5  Ann,  c.  18. 
to  the  entry  of  the  acknowledgment  of  any  bargainer  in  any 
sale,  and  to  all  memorials,  certificates  and  endorsements 
which  it  specifies.  The  7  Ann,  c.  20.  makes  similar  reg^ula- 
tions  as  to  Middlesex ;  and  the  8  Geo.  II.  c.  6.  s.  31.  extends 
ihe  provisions  before  applicable  only  to  the  West,  to  the 
*  North  Riding  of  Yorkshire. 

The  12  Geo.  I.  c.  32.  for  better  securing  tiie  monies  and  ef- 
fects of  the  suitors  of  the  court  of  Chancery,  by  s.  9.  makes 
f *tOSOl  ^^  ^  capital  felony*  to  forge  the  name  or  hand  otthe  account- 
^  ^  ant  general,  die  register,  the  clerk  of  die  report  office,  or  any 
cashier  of  the  bank  to  any  instrument  or  writing  whatsoever^ 
in  order  to  obtain  any  money  or  effects  of  the  suitors,  or  any 
certificate  or  other  writing  tnerein  mentioned  of  the  same  of- 
ficers. Under  diis  act,  forging  a  writing  purporting  to  be  an 
office  copy  of  a  report  or  certificate  of  the  accountant  general 
that  money  has  been  paid  in  the  bank,  or  forging  an  office 
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copy  of  a  certificate  or  receipt  of  one  of  the  cashiers  of  the 
bank  is  capital,  1  Leach,  61.  The  coiinterfeiting  of  Mediter- 
ranean passes  to  protect  British  vessels  from  the  powers  of 
Barbary  is  by  4  Geo.  II*  c.  28.  made  felo,ny  without  benefit 
of  clergy  ;  and,  as  this  is  an  offence  which  might  probably  be 
committed  abroad,  the  stcond  section  of  the  same  directs, 
that  wlien  this  is  the  case  it  may  be  tried  in  any  part  of  Great 
Britain  by  virtue  of  a  special  commission.  We  have  already 
seen  that  the  forgery  of  documents  relating  to  marriage,  as 
registers  and  licences,  is  punishable  with  death  under  26  Geo. 
IL  c.  33.  s.  16.  ante  711. 

By  31  Geo.  II.  c.  10.  s.  24.  it  is  made  capital  to  personate 
any  seaman,  his  relative,  creditor  or  personal  representative, 
for  the  purpose  of  receiving  wages  or  prize  money  in  that 
character,  or  to  forge  any  letter  of  attorney,  bill,  ticket,  cer- 
tificate, assignment,  last  will,  or  other  power  or  authority 
whatsoever  with  a  like  intention.  And  this  provision  is  by 
9  Geo.  III.  c.  30.  s.  6.  extended  to  uttering  or  publishing  any 
of  those  documents ;  by  32  Geo.  III.  c.  33.  s.  23.  to  the 
counterfeiting  and  uttering  respectively  of  tickets  for  wages 
of  inferior  or  non-commissioned  officers,  or  marines,  for  ser- 
vice on  board  his  majesty's  ships— -to  certificates  of  discharge 
from  naval  hospitals — and  to  bills  of  remittance  or  duplicates 
of  these  papers ;  by  s.  34.  of  the  same  act  to  petitions  for 
certificates  to  enable  persons  to  obtain  letters  oi  adminstra- 
tion,  to  seamen  of  the  same  inferior  rank,  to  the  certificates 
themselves,  and  to  the  checks  and  other  instruments  which 
the  act  itself  requires.  The  49  Geo.  III.  c.  123.  s.  13.  re- 
gulating orders  and  certificates  for  the  receipt  of  prize  mo« 
ney,  makes  it  capital  to  fabricate  or  publish  the  documents  to 
which  it  refers ;  and  s.  14.  declares  any  alteration  in  the 
name  of  the  prize  or  bounty  money  originally  expressed  in 
thein  as  a  misdemeanour,  and  orders  it  to  be  punished  with 
die  same  penalties  which  are  usually  inflicted  for  offences  of 
this  degree.  Under  these  acts  it  has  been  holden,  that  the 
forgery  of  a  seaman's  will  is  complete,  though  the  Christian 
name  with  which  it  is  signed  is  erroneous,  1  Leach,  20.  The 
provisions,  however,  extend  only  to  king's  ships  ;  and,  there* 
fore,  if  the  will  of  a  seaman  on  board  a  private  vessel,  or  one 
having  letters  of  marque  only,  be  counterfeited,  the  offender 
must  be  indicted  under*  the  general  statutes  which  relate  to  [#1031] 
the  fabrication  of  testaments,  1  Leach,  448.  n*  a.  On  indictp* 
ments  for  forgeries  relative  to  seamen,  the  nmster  book  of 
the  navy  office  is  admissible  evidence,  1  Leach,  20. 

By  24  Geo.  III.  stat.  2.  c.  37.  s.  9.  forging  franks  on  let* 
ters  to  avoid  pajyment  of  postage,  is  made  a  single  felony 
and  punished  with  transportation  for  seven  years.  The  4S 
Geo.  HI.  c.  58.  makes  the  forging,  publishing,  or  altering  of 
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receipts  for  contributions  raised  towards  the  Irish  loan  or 
,  Irish  debentures,  capital.     All  the  acts  authorising  the  issue 

of  exchequer  bills,  make  it  felony  without  benefit  of  clery  to 
forge  them,  or  any  indorsement  6h  them,  to  tender  them 
when  forged  in  payment,  or  to  demand  money  in  exchange 
for  them,  see  42  Geo.  III.  c.  1.  s.  41.  Formerly  it  was  usual 
in  all  the  lottery  acts  to  make  the  forgery  of  lottery  tickets 
and  uttering  them  when  forged,  capital,  but  it  is  now  made 
only  a  clergyable  felony.  To  counterfeit  the  hand  of  the  re- 
ceiver of  profines  at  the  alienation  office  is,  by  42*  Geo.  III. 
c.  54.  s.  47.  felony  without  benefit  of  clergy :  and  die  42 
Geo.  III.  116.  which  consolidates  all  the  acts  for  the  redemp* 
tion  and  sale  of  the  land  tax  makes  the  forgery  of  all  docu- 
ments materially  relating  to  purchased  exemptions,  capital. 
Pri^c  -j^g  counterfeiting  of  private  securities  has  also  been  pun- 

Securities  ished  With  great  seventy,  and  m  many  instances  made  capi- 
and  docu-  tal.     By  5  Eliz.  c.    14.  s.  2.  the  forgery  of  ^^  amr  deed  chiu> 
meats.       ^^  or  wriung  sealed,  court-roll,  or  the  will  ot  any  person 
in  writing,"  to  the  intent  that  the  state  of  freehold  or  inhe- 
ritance of  any  landed  property,  or  the  right  thereto  might  be 
*^  molested,  troubled,  defeated,  recovered  or  charged  ;'^  and 
the  ^*  pronouncing,  publishing  or  shewing  forth  in  evidence" 
any  instrument  so  forged,  were  made  the  grounds  of  an  ac- 
tion on  the  statute  by  which  the  party  grieved  was  to  recover 
double  costs  and  damages ;  and  the  offender  was  also  to  be 
set  in  the  pillory,  his  nostrils  to  be  cut  and  seared  with  a  hot 
iron,  his  person  to  be  consigned  to  perpetual  imprisonment, 
and  all  the  profits  of  his  lands  durine  his  life,  to  be  forfeit- 
ed to  the  crown.     But  the  forgery  of  writings  to  the   injury 
of  termors  was  not  made  so  highly  penal.  The  second  section 
of  the  act,  makes  forgeries  with  tne  intent  to  injure  those 
who  have  estates  or  interests  for  term  of  years  punishable 
with  double  costs  and  damages,  the  pillory,  the  loss  of  one 
ear  and  imprisonment  for  twelve  months  without  bail  or 
mainprise.     The  second  offence  of  either  kind  was  made  fe- 
lony without  benefit  of  clergy,  s.  7.     But  this  act  has  now 
fallen  into  disuse  on  account  of  the  2  Geo.  II.  c.  24.  made 
perpetual  by  9  Geo.  II.  c.  18.  which  enacts  that  to  forge  ^  any 
deed,  will,  testament,  bond,  writing,  obligatory  biU  of  ex- 
[*1032]   change,  promissory  note*   for     payment  of   money,    in- 
dorsement or  assignment  of  any  bill  of  exchange  or  promis- 
sory note  for  the  payment  of  monev,  or  any  acquittance  or 
receipt,  either  for  money  or  goods,    with  intent,  to  defraud 
any  person  whatsoever,  [and  by  31  Geo.  II.  c.  22.  8.  78.  any 
corporation  whatsoever]  or  shall  utter  or  publish  as  true  any 
instrument  so  forged  with  the  like  intent  shall  be  deemed 
guilty  of  felony  without  benefit  of  clergy.     And  the  7  Geo. 
II.  0. 5t2.  passed  to  remedy  the  defects  which  experience  had 
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found  to  exist  in  this  statute,  extends  its  provisions  to  the 
counterfeiting  or  uttering  ^^  any  acceptance  of  aiiy  bill  of  ex- 
change, or  the  number  or  principal  sum  of  any  accountable 
receipt  for  any  note,  bill  or  other  security  for  payment  of  mo» 
ney,  or  any  warrant  or  order  for  the  payment  of  money,  or 
the  delivery  of  goods/'  But  the  2  Geo.  II.  c.  25.  8.4.  ex* 
pressly  provided  that  its  regulations  were  not  to  extend  to 
Dcotland.  And,  therefore,  the  forgery  of  a  note,  made  pay- 
able at  Aberdeen,  was  not  bv  this  act  within  the  English 
laws  against  forgery,  thougn  it  is  doubtful  how  far  thia 
would  apply  to  an  uttering  in  England,  1  Leach,  68. 

As  to  the  instruments  which  come  widiin  the  meaning  of 
^heseacts,  a  variety  of  decisions  have  taken  place,  many  of 
which  relates  to  the  general  principals  of  forgery,  and  will 
therefore  be  stated  hereafter.  Those  only  which  explain  the 
extent  of  the  terms  used  in  the  acts  will  be  enumerated  here. 
With  respect  to  what  is  an  ^^  acquittance  or  receipt  for  mo- 
ney or  goods"  within  the  meaning  of  the  2.  Geo.  II.  c.  25. 
it  has  been  holden  that  the  name  of  the  holder  of  a  navy  bill 
signed  on  a  proper  receipt  stamp,  and  affixed  to  the  instru- 
ment, is  not  in  itself  prima  facie^  a  receipt  for  money  ^  but  as 
it  is  so  considered  in  the  navy-office,  it  may  by  proper  aver- 
ments in  the  indictment,  be  shewn  in  reality  to  be  effectual 
as  such,  and  consequently  the  object  of  forgery,  2  Leach, 
624.  (b)  And  if  a  person  is  employed  by  the  personal  repre- 
sentatives of  a  public  accountant  to  settle  intricate  accounts 
with  government,  and  he,  in  order  to  set  the  estate  free  from 
the  claims  of  the  navy  board,  produces  fabricated  vouchers 
as  from  workmen  employed  by  the  testator,  he  may  be  con* 
victed  of  forging  ^^  receipts  and  acquittances  for  money," 
within  the  statute.  2  Leach,  877.  But  this  is  not  the  case 
with  a  scrip  receipt,  in  which  the  blank  for  the  name  is  not 
fiQed  up  widi  the  name  of  the  subscriber.  2  Leach,  SS7.  Nor 
does  the  act  apply  to  a  for^d  receipt  for  bank  notes,  they 
not  being  regarded  as  in  strictness,  either  goods  or  money.  1 
Leach,  182. 

As*  to  what  shall  be  considered  as  a  "  warrant  or  order  for  [*1 033] 
payment  of  money  or  delivery  of  goods,"  within  7  Geo.  11. 
c.  22.  it  has  been  holden  that  the  document  forged,  must  be 
such  as  appears  to  give  to  the  bearer  a  disposing  power  over 
the  property  which  he  demands ;  it  must  assume  to  transfer 
the  right  at  least  of  the  custody  of  the  goods  to  the  offender; 
and  not  be  a  mere  request  to  a  third  person  to  deliver  the  ar- 
ticles in  question  which  he  may  evidently  refuse  if  he  pleases* 

_  -^ 

(6)  The  aan^rnee  of  a  certificate     witness  to  prove  the  forgery, 
to  a  navy  bill  b  not  a  competent     Leach,  634. 

Crim.  Law.  vol.  iu.  3  m 
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Post.  119.  But  the  essence  of  the  crime  does  not  consist  in 
the, order  being  such  as  not  only  supposes  the  right  in  the 
party  supposed  to  make  it,  but  as  will  appear  to  the  party  to 
whom  it  IS  directed,  to  throw  on  him  the  duty  of  compliance* 
It  is  sufficient  if  it  assumes,  on  the  face  of  it,  to  be  an  instru- 
ment of  this  kind.  The  distinction  is,  that  when  an  order  is 
so  drawn  as  to  induce  a  belief  in  the  person  to  whom  it  is  ut* 
*  tered,  that  it  will  be  complied  with,  the  offence  is  within  ^  the 
act,  though  it  could  not  deceive  the  party  on  whom  it  is 
drawn;  but  if  it  seems  to  leave  the  compliance  optional,  and 
applies  rather  to  the  favour  than  the  justice  of  the  person  to 
^  whom  it  is  addressed,  it  is  not  within  the  meaning  of  the  sta- 
tute, because  the  individual  taking  it,  can  place  no  reliance 
on  its  credit.  1  Leach,  95.  In  notis.  Thus  a  note  as  from  an 
overseer  of  the  poor  to  a  tradesman,  desiring  him  to  deliver 
goods  to  the  prisoner,  is  not  an  object  of  forgery  within  the 
act.  Post.  119.  But  to  utter  a  feigned  order  on  a  banker  with 
whom  the  person  whose  name  is  used  has  no  cash  as  a  valid 
draft  is  capital.  1  Leach,  94.  Thus,  in  further  illustration 
of  this  distinction,  a  request  counterfeited  as  by  a  customer 
to  let  the  bearer  have  articles  of  merchandize  does  not 
amount  to  felony ;  but  is  a  mere  obtaining  goods  under  false 
pretences.  1  Leach,  114.  So  also  the  order  must  not  merely 
be  imperative  in  its  terms,  but  it  must  be  counterfeited  in  the 
name  of  one  who  assumes  to  have  the  disposing  power  over 
the  things  to  be  transferred ;  and  not  of  a  son  or  a^^ent  unless 
expressly  averred  to  have  the  controul  over  the  property  in 
question.  1  Leach,  540.  The  order  must  be  directed  to  a 
specific  person,  who  may  be  presumed  by  those  to  whom  it 
is  uttered  to  have  the  possession  of  the  things  to  which  it 
relates,  and  not  a  mere  desire  that  the  par^  should  have 
them,  without,  on  the  instrument  itself,  specifying  the  indi* 
vidual  to  whom  it  is  addressed.  1  Leach,  540.  But  it  is  not 
necessary  that  the  goods  should  be  specified  in  the  order ;  so 
that  to  forge  a  paper  in  the  name  of  a  silversmith,  for  the  re- 
delivery of  plate  from  Goldsmith's  Hall,  in  the  words 
"  please  to  deliver  my  work  to  the  bearer,"  is  capital.  1  Leach, 
53.  Nor  is  it  requisite  that  the  order  should  be  such  an  one 
as  a  statute  requires ;  for  to  counterfeit  a  paper  in  the  name 
of  a  seaman  for  the  payment  of  prize-money,  by  a  seaman 
[*1034]  which*  is  invalid  as  not  being  framed  according  to  the  di- 
rections of  32  Geo.  III.  c.  34.  s.  2.  is  felony.  2  Leach,  883. 
Neither  is  it  necessary  that  the  instrument  should  be  such  as 
is  commonljr  termed  a  warrant  or  order  for  the  payment  of 
money,  but  it  will  suffice  if  that  be  in  reality  its  effect;  so  that 
a  bill  of  exchange  mzy  be  laid  in  these  terms,  though  to  call 
it  by  its  usual  denomination  seems  more  accurate.  1  Leach, 
226.  2  East,  P.  C.  944.   It  is  also  clear  that  the  statute  b  not^ 
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as  has  been  objected,  confined  to  orders  made  in  the  course 
of  commercial  transactions.  2  Leach,  883.  2  East,  P.  C.  945. 

As  these  acts  seem  only  to  have  extended  to  inland  bills  of 
exchange,  the  43  Geo.  III.  c.  139.  made  the  counterfeiting  or 
uttering  any  foreign  bill,  promissory  note,  or  order  for  pay- 
ment of  money  a  single  telony,  and  punished  it  with  trans- 
portation for  fourteen  years,  s.  1.  And,  by  the  same  act, 
engraving,  or  by  any  device  making  plates  for  the  fabrication  ' 
of  any  of  the  above  instruments,  for  the  first  offence  is  made  a 
misdemeanour,  punishable  with  imprisonment  for  any  time 
not  exceeding  six  months,  fine,  or  whipping,  and  for  the  se- 
cond offence,  transportation  for  fourteen  years  is  directed. 
8.  2.  The  45  Geo.  III.  c.  88.  extends  all  former  provisions  to 
to  every  part  of  Great  Britain,  and  reciting  the  principal  sta- 
tutes on  the  subject  of  forgery,  proceeds  to  incorporate  them 
in  one  general  provision.  By  this  act  it  is  declared  felony 
without  benefit  of  clergy  ;  to  *'  falsely  make,  forge,  or  coun- 
terfeit, or  alter  or  cause  or  procure  to  be  falsely  made,  forg- 
ed, counterfeited,  or  altered,  or  willingly  act  or  assist  in  the 
false  making,  forging,  counterfeiting,  or  altering  any  deed, 
will,  testament,  bond,  wriung  or  obligatory  bill  of  exchange, 
promissory  note  for  payment  of  money,  indorsement  or  as- 
signment of  any  bill  of  exchange  or  promissory  note  for  pay- 
ment of  money,  acceptance  of  any  bill  of  exchange,  or  any 
acquittance  or  receipt,  either  for  money  or  goods,  or  any  ac- 
countable receipt  for  any  note,  bill,  or  other  security  for  pay- 
ment of  money,  or  any  warrant  or  order  for  payment  of  mo- 
ney or  delivery  of  goods,  with  intention  to  defraud  any  per- 
son or  persons,  body  or  bodies,  politic  or  corporate  wnatso- 
ever ;  or  shall  offer,  dispose  of,  or  put  away  any  false,  forg-ed, 
counterfeited,  or  altered  deed,  &c.  [as  before]  with  intention 
to  defraud  any  person  or  persons,  body  or  bodies,  politic  or 
corporate,  knowing  the  same  to  be  false,  forged,  counterfeited, 
or  altered."  (c)  As  this  act  is  to  be  taken  pari  materia^  with 
those  previously  existing  on  the  same  subject,*  all  the  con-  [*1035] 
structions  of  their  language  will  equally  apply  to  the  same 
terms  used  in  the  more  recent  provision. 

The  notes  of  private  banks  clearly  come  within  the  Ian-  Notes  of 
guage  of  the  last  and  of  the  former  statutes,  as  the  objects  of  ^^j^^^ 
capital  forgery.  But  it  was  thought  necessary,  not  merely  to 
punish  the  actual  counterfeiting,  but  in  a  case  where  the 
temptation  is  so  strong,  to  prevent  all  attempts  tending  to 
it,  in  the  same  way  as  we  have  seen,  the  legislature  had  pre- 
viously interposed  for  the  protection  of  the  bank  of  England. 


(c)  Tbiis  clause  is  ^ven  at  length     acts  respecting  forgery,  which  are* 
19  a  specimen  of  the  language  of  the     for  the  most  part,  nearly  similar. 
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(d)    The  41  Geo.  III.  c.  S7.  therefore,  enacts,  that  if  any 
person  shall  make  a  frame,  or  mould,  or  part  x>f  such  ma- 
chine, for  the  making  of  paper  with  the  name  of  any  person 
or  firm,  carrying  on  the  business  of  bankers,  visible  on  the 
face  of  it  without  a  competent  authority  in  writing,  or  manu- 
facture, or  sell  any  such  paper,  or  by  any  part  procure  die 
name  of  a  banker  to  be  visible  on  the  substance  of  paper,  he 
shall,  for  the  first  offence,  be  imprisoned  for  any  time  not  ex- 
ceeding two  years,  nor  less  than  six  months,  and  for  the  se- 
cond offence  be  transported  for  fourteen  years,  s.  1.    By  tlie 
same  act,  the  engravmg,  or  in  any  manner  making  upon  a 
plate,  any  note  or  instrument  for  pa3nnent  of  money,  or  part 
of  it  as  of  a  banker— the  using  any  plate  so  engraved — hav- 
ing it  in  custody — ^and  the  uttering  of  any  note  thus  fabri- 
cated— are  to  be  visited  with  similar  penalties,  s.  2.     And 
to  trace,  by  smy  contrivance,  subscriptions  subjoined  to  any 
banker's  biU  or  note  expressed  to  be  payable  to  the  bearer  on 
demand  on  a  plate,  or  to  have  such  plate  in  possession  with- 
out being  able  to  prove  that  it  came  there  by  innocent  means, 
is  punished  for  the  first  offence  with  imprisonment  from  three 
.to  twelve  months,  and  for  the  second  with  transportation  for 
^seven  yeats.  s.  3. 
How  far         ^^  have  thus  enumerated  the  principal  documents,  die 
the  things   forgery  of  which  has  been  the  subject  of  legislative  provisioiu 
*<"^^       It  may  here  therefore  be  proper  to  observe  that  it  is  of  no 
s^  g^  ^  consequence  whether  the  counterfeited  instrument  be  such  as 
genuine,    if  real  would  be  effectual  to  the  purpose  it  intends,  so  long 
will  be  va.  as  there  is  a  sufficient  resemblance  to  impose  on  those  to 
how^     whom  it  is  uttered.     Whether  the  fraud  be  effected  on  the 
proper      party  to  whom  an  instrument  is  addressed,  or  whose  writing 
stamp        IS  counterfeited,  or  on  a  third  person  who  takes  it  upon  the 
^^e     credit  it  assumes,  is  immaterial.  Thus  it  was  anciently  holden 
the  cou^t-  ^^^  ^^  forgery  of  a  protection  in  the  name  of  a  person  as 
erfeit  in-    being  a  member  of  parliament  who  really  was  not  so,  was  an 
ftniment    indictable  offence,  Sid.  142.     To  counterfeit  a  conversance 
uncases     ^ith  a  wrong  name,  has  been  deemed  widiin  5  Eliz.  c.  14. 
ttam^is     though  it  would  have  been  ineffectual  if  genuine,  1  Keb.  803. 
requisite    ^  Keb.*  51.     The  fabrication  of  an  order  for  payment  of  a 
to  render  sailor's  prize  mone^,  is  forgery,  as  we  have  already  seen, 
IriOl.*"^    though  It  is  invalid  as  wanting  the  requisites  required  by 
r*10361  statute  2  Leach,  883.     The  forgery  of  an  instrument  as  a  last 
-*  will  comes  within  the  statutes  although  the  supposed  testator 
is  living,  1  Leach,  449.  And  it  may  be  collected  from  a  num- 
ber of  cases,  that  forgery  in  the  name  of  a  person  who  has  no 
real  existence  is  as  much  criminal  as  if  there  was  an  intent 
to  defraud  the  individual  whose  hand-writing  is  counterfeit* 


(<0  Ante  1025,  6,  7. 
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cd,  1  Leach,  83.  Thus  the  making  of  a  bin  of  exchange  is 
within  the  acts,  though  all  the  names  to  it  are  fictitious^  3  - 
East,  P.  C.  957.  To  counterfeit  a  power  of  attorney  as  by 
the  administratrix  and  daughter  of  a  seaman  who  died  child* 
less,  is  capital,  Fost.  116.  Nor  is  it  necessary  that  any  ad^ 
ditional  credit  should  be  obtained  by  using  the  fictitious 
name  ;  for  where  the  prisoner  indorsed  a  bill  he  had  found 
in  a  feigned  name  to  conceal  that  it  had  passed  through  his 
hands,  he  was  holden  guilty  of  forgery,  though  he  might 
have  procured  him  the  money  on  discounting.it,  by  a  true  m* 
dorsement  of  his  own,  1  Leach,  173.  So  to  put  a  fictitious 
name  on  a  bill  indorsed  in  bank,  in  order  to  circulate  it  wi^k 
secrecy,  is  a  similar  o£fence,  1  Leach,  215.  And  indeed  it 
seems  that  it  is  not  necessary  to  constitute  forgery,  that  diere 
should  be  an  intent  to  defraud  any  particular  person,  and  a 
general  intent  to  defraud  will  suffice,  3  T.  R.  176.  1  Leaob^ 
216,  7«  in  not:«% 

Some  difficulty,  however,  seems  to  have  arisen  as  to  the 
case  of  stamping'^  {e)  from  the  peculiar  wording  of  the  acts, 
which  make  certain  stamps  requisite.  They  usu^y  contain 
a  clause  ^^  that  no  bill  of  exchange,  promissory  note,  or  other 
note,  draft,  or  order,  nor  any  receipt  (or  ouier  instrument 
which  the  act  requires  to  be  stamped)  shall  be  pleaded  or 
given  in  evidence  in  any  court,  or  admitted  in  any  court  to  be 
good,  usefuU  or  available  in  law  or  equity,  unless  the  vel« 
him^  parchment,  or  paper  on  which  such  bill  of  exchange, 
&c.  shall  be  engrossed,  printed,  written,  or  made,  shall  be 
stamped  or  marked  with  a  lawful  stamp,  or  marked,  to 
denote  the  rate  or  duty  as  by  this  act  directed,  or  some 
higher  rate  or  duty  in  this  act  contained,"  see  31  Geo* 
III.  c.  25.  s.  2.  From  hence  it  was  argued  diat  as  the 
words  of  the  act  were  thus  expressed,  it  would  be  impossible 
to  give  the  counterfeited  paper  in.evidence,  and,  consequendy 
to  convict  the  offender.  Some  cases  there  are  which  at  first 
sight  seem  to  support  this  opinion.  Thus,  on  an  indictment 
for*  feloniously  ouming  downa  house  with  intent  to  defraud  r#4Q«^ 
the  insurers,  a  majority  of  the  judges  (/)  were  of  opinion,  ^  ^ 

that  as  the  memorandum  indorsed  on  the  policy  was  not 
stamped,  there  never  was  a  valid  contract  for  the  prisoner 
to  break,  and  therefore  that  his  crime  was  incomplete,  1 
Taunt.  102.  In  Mr.  Astlett's  case  already  referred  to,  it 
was  holden  that  he  &Quld  not  be  convicted  of  stealing  exche* 
quer  bills,  when  the  instruments,  he  embezzled  were  inva- 

(tf)  This  subject  seems  more  pro-  which  forgeiy  may  be  commited. 

perly  to  be  considered  here  than  as  See  the  law  upon  this  subject  in 

a  mere  matter  of  evidence,  as  it  en-  part  considered  ante.  1  vol.  556,  to 

ters  materially  into  the  description  ^57, 

of  the  instrument,    in    respect  of  (/)  Six  to  five  only. 
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lidated  by  a  defect  in  the  authority  of  the  ofiicer  by  whom 
they  were  issued,  1.  N.  R.  1.  And  it  has  been  decided  that 
a  servant  in  the  post*office  cannot  be  guilty  under  7  Geo.  III. 
c.  50.  s«  1  of  taking  a  draft  on  a  banker  in  tovm  from  a  letter 
drawn  on  unstamped  paper,  tad  drawn  more  than  ten  miles 
from  London,  3  Bos.  and  Pul.  311.  But  when  the  same  per- 
son was  afterwards  indicted  for  purloining  the  letter,  the  un- 
stamped draft,  invalid  in  itselt,  was  received  in  evidence 
against  him,  3  Bos.  and  Pul.  315. 

All  these  cases  are,  however,  very  different  from  the  in- 
\  instance  of  forgery.  In  them  the  substance  of  the  offence 
was  in  violating  a  valid  contract;  in  embezzling  certain 
things  of  a  peculiar  kind ;  and  in  stealing  instruments  of  a 
certain  value  to  their  owner.  The  objects  of  larceny  must 
be  described  on  the  indictment  as  they  ideally  are,  and  if 
shewn  in  evidence,  by  reason  of  any  latent  defect  to  be  dif- 
ferent things  of  little  or  no  value,  the  charge  is- evidently  un- 
proved. In  forgery,  on  die  other  hand,  the  essence  of  the 
accusation  is  that  die  instrument  is  a  mere  fiction.  In  the 
instance  of  larceny,  the  offence  depends  on  the  thing  stolen 
being  real;  in  that  of  forgery,  on  its  being  counterfeit*  In 
the  former  case  the  document  must  be  of  a  real  value,  in  the 
latter  it  is  clearly  of  none.  While  inthe.first  it  is  laid  as  an  ac- 
tuat^ecurity,  in  the  last  it  is  expressly  averred  to  be  a  mere 
pretence.  In  case  of  larceny,  the  want  of  die  stamp  is  the  fault 
of  the  prosecutor  ;  in  forgery  the  act  of  the  deiendant.  It 
is  reasonable  to  suppose  that  the  legislature  in  protecting  die 
revenue  should  reiuse  to  give  effect  to  instruments  in  which 
the  framers  have  neglected  to  observe  its  directions ;  but 
strange  to  contend,  that  they  at  once  held  out  a  temptation  to 
forgery,  and  to  a  fraud  on  the  revenue,  by  making  the  latter 
the  cause  of  impunity  to  the  former.  We  find,  therefore, 
that  it  has  been  repeatedly  decided  that  in  case  of  forgery,  a 
defect  in  the  stamp  will  not  avail  the  prisoner,  1  Leach,  257, 
8.  in  notis.  And  it  has  even  been  decided  that  if  there  be 
no  stamp  at  all  on  a  counterfeit  promissory  note,  it  may  still 
be  forgery,  2  Leach,  703.— -though  this  case  seems  to  go  too 
[*1038]  far  ;  for  how  can  a  promissory  note,  without*  the  appear- 
ance of  a  stamps  have  such  a  similitude  to  a  genuine  instru- 
ment as  is  requisite  to  constitute  forgery. 

The  effect  of  the  absence  of  stamps  m  criminal  cases,  af- 
ter all,  seems  never  to  have  been  properly  a  question  of  evi'^ 
dence.  The  cases  where  the  defendant  has  been  acqmtted 
on  this  ground,  have  been  those  in  which  the  validity  of  the 
instrument  was  necessary  to  the  crime,  and  the  stamp  indis- 
pensable to  the  vality  of"^  the  instrument.  The  terms  of  the 
acts  stating  that  the  unstamped  papers  shall  not  ^^  be  pleaded 
or  given  in  evidence  in  any  court,  or  admitted  in  any  court 
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to  be  good,  useful  or  available,'^  seem  evidently  to  express 
the  intent  of  the  legislature  that  they  shall  not  be  received  in 
evidence,  or  recovered  upon  for  civil  purposes.  Thus  Mr. 
Justice  BuUer  observes,  ^  the  stamp  acts  are  merely  revenue 
^ws,''  2  T.  R.  609.  and  it  cannot  be  supposed  that  they  were 
intended  to  influence  criminal  proceedings :  so  that  it  seems 
at  least  doubtful,  whether,  in  any  case,  &e  want  of  a  stamp, 
is.  an  objection  to  the  reception  of  a  paper  in  evidence  on  the 
trial  of  an  indictment  of  any  kind  ;  while  in  case  of  forgery, 
it  seems  clear  that  a  defect  in  the  stamp  is  immateriid,  so 
that,  on  the  whole,  the  resemblance  is  sufficient  to  deceive. 

But  though  the  validity  of  the  instrument  if  xeal  is  thus 
immaterial,  it  must  not  appear  on  its  face,  so  that  no  one 
of  common  understanding  would  give  it  credit.  Thus,  it 
will  not  be  forgery  to  fabricate  a  will  for  land  as  attested  by 
only  two  witnesses,  2  East,  P.  C.  953.  Nor  is  it  felony  to 
counterfeit  a  bill  of  exchange  for  a  sum  more  than  twenty 
shillings  and  less  than  five  pounds,  without  mentioning  the 
abode  of  the  payee  and  being  attested  by  a  subscribing  wit- 
ness ;  as  such  an  instrument  is  by  17  Geo.  III.  c.  30.  abso- 
lutely void,  1  Leach,  431. 

We  have  now  to  enquire  what  act  of  the  offender  is  neces-  Wl»* 
sary  to  constitute  forgery.  It  is  evidently  not  requisite  that  ^J^'J^" 
the  whole  instrument  should  be  fictitious.  Making  a  frau-  fi<^ent. 
dulent  insertion,  alteration  or  erasure,  in  any  material  part 
of  a  true  document  by  which  another  may  be  defrauded ;  the 
fraudulent  applfeation  of  a  false  signature  to  a  true  instrument, 
or  a  real  signature  to  a  false  one ;  and  the  alteration  of  a  date 
of  a  bill  of  exchange  after  acceptance  by  which  its  payment 
may  be  accelerated,  are  forgeries.  1  Hale,  683, 4, 5. 4  T.  R.  320. 
So  expunging  an  indorsement  on  a  bank  note  with  a  liquor  un- 
known, has  been  holden  to  be  an  erasure  witiiin  8  and  9  W.  3. 
c.  20.  3  Pr.  Wms.  419.  But  the  instrument  must,  in  itself,  be 
false ;  for  if  a  man  merely  pass  for  another  who  is  tiie  msiker 
or  indorser  of  a  true  instrument,  it  is  no  forgery,  tiiough  it 
may  be  within  the  statute  of  false  pretences,  1  Leach,  229» 
The  instrument  counterfeited  must  also  bear  a  resemblance 
to*  that  for  which  it  is  imposed ;  but  need  not  be  perfect  or  [4^1039] 
complete  :  it  is  sufficient  it  it  is  calculated  to  impose  on  man- 
kind in  general,  though  an  individual  skilled  in  that  kind  of 
writings  would  detect  its  fallacy.  Thus,  if  it  appears  that  se- 
veral persons  have  taken  forged  bank  notes  as  good  ones,  the 
oflFender  will  be  deemed  guilty  of  counterfeiting  them,  though 
a  person  from  the  bank  should  swear  that  tiiey  would  never 
impose  on  him  being,  in  several  respects,  defective.  2  East, 
P.  C.  950.  And  it  has  been  holden  tiiat  a  bank  note  may  be 
counterfeited,  tiiough  the  paper  contains  no  water-mark,  and 
though  the  word  potinds  is  omitted,  tiiat  word  being  supplied 
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by  the  figures  in  the  margin,  1  Leach,  175.  For  it  was  said 
that  in  forgery  there  need  not  be  an  exact  resemblance,  but  it 
is  sufficient  if  the  instrument  counterfeited  be  prim^  facie 
fitted  to  pass  for  the  writing  which  it  represents,  1  Leach, 
179. 

The  vtry  essence  of  forgery  is  an  intent  to  defraud ;  and, 
therefore,  the  mere  imitation  of  another's  writing,  the  as- 
sumption of  a  name,  or  the  alteration  of  a  written  instrument, 
where  no  person  can  be  injured,  does  not  come  within  the 
definition  of  the  offence.  Most  of  the  statutes  expressly 
make  an  intent  to  defraud  a  necessary  ingredient  in  the  crime, 
whether  it  existed  or  not,  is  a  question  tor  the  jury  to  deter- 
mine. But  it  is  in  no  case  necessary  that  any  actual  injuiy 
should  result  from  the  oflFence,  2  Stra.  747.  2  Ld.  Raym. 
1461, 

All  the  principalstatutes  respecting  forgery  make  the  aiders 
and  procurers  equally  guilty  with  the  actual  offender.  And 
the  rule  that  when  a  statute  creates  a  felony,  it  makes  acces- 
saries before  and  after  as  at  common  law,  seems  to  apply  to 
this,  as  to  other  offences.  But  where  the  procurers  are  not 
present  at  the  forging  or  the  uttering,  they  must  be  indicted 
specifically  as  accessaries,  and  not  as  principals,  2  East,  P- 
C.  974. 
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Venue. — It  is  necessary  to  shew  that  the  forgery  took  place 
in  the  county  where  the  venue  is  laid :  and,  therefore,  where 
a  counterfeit  bill  was  found  on  a  person  in  one  county  where 
he  had  resided  a  year,  and  the  instrument  bore  date  during 
his  residence  in  another  county,  it  was  holden  that  the  venue 
ought  to  have  been  laid  in  the  latter,  2  N.  R.  87.  So  if  t 
note  forged  by  one  man,  be  uttered  by  another,  between 
whom  and  the  maker  an  intimate  connexion  is  proved  to  sub- 
sist, this  circumstance,  coupled  with  the  fact  that  a  num- 
ber of  similar  notes  were  found  on  the  former  in  the  coui^ 
where  the  venue  is  laid,  will  not  be  sufficient  evidence  of  it- 
self to  support  an  indictment  charging  liina  with  the  forgeiy 
there,  2  Leach,  787,  8. 

Recital^  of  the  forged  writing, — ^Evciy  indictment  for  for- 
gery must  set  forth  the  instrument  charged  as  fictitious  is 
[♦1040]  yords  and  figures,  in  order  that  the  court  may  be  able  to 
jud||ge  from  the  record  whether  it  is  a  document  in  respect  of 
*  which  forgery  can  be  committed,  2  Leach,  808.    1  East  Rep. 

180.  in  notis  ;  and  though,  in  general,  figures  must  not  be 
used  in. an  indictment,  ante  1  vol.  170,  yet  it  is  so  necessarjr 
to  set  forth  a  fac-simile  of  the  instrument  forged,  that  this 
ruk  is  dispensed  witli,  and  the  recitsd  aboHld,  in  all  respects, 
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correspond  with  the  writing  charged  as  a  forgery,  2  Bla.  Rep. 
787.  But  a  mere  literal  variance,  which  does  not  change  one 
word  for  another,  or  create  any  ambiguity  in  the  sense,  as 
"  value  reiceviP^  for  "  value  received^'*  will  not  be  material,  1 
Leach,  145.  And  it  was  holden  that  the  circumstance  of 
the  attestation  of  the  witness,  and  the  words  ^^  Mary  Wallis^ 
her  mark,"  being  inserted  as  part  of  the  tenor  of  the  note  forc- 
ed, when,  in  reality,  they  were  added  immediately  afterthe  pri- 
soner's signature,  would  not  amount  to  a  variance,  1  Leach  58. 

The  recital  of  the  instrument  is  usually  prefaced  by  the 
words  *^  to  the  tenor  following,  that  is  to  say,"  *^  or  in  the 
words  and  figures  following,"  which  imports  an  exact  copy. 
But  it  has  been  holden  that  the  words  *^  as  follows"  are 
sufficient ;  that  they  intend  the  same,  and  profess  the  same 
exactness,  2  Bla.  Kep.  7^7,  ante  1  vol.  233.  Certain  it  is 
that  the  prosecutor  cannot  by  varying  the  terms  in  which  he 
introduces  the  instrument  relieve  himself  from  any  accuracy 
which  is  otherwise  requisite ;  and,  therefore,  it  is  not  material 
which  of  the  above  phrases  he  may  employ. 

Though  it  is  sufficient  to  aver  that  me  defendant  forged  a 
certain  writing,  describing  it  truly,  and  setting  forth  its  tenor^ 
it  seems  more  proper  to  lay  it  as  a  certain  paper  writing,  pur* 
porting  to  be  the  instrument  which  the  statute  on  which  the 
mdictment  is  framed  describes ;  since  the  essence  of  the 
charge  is  that  it  is  a  fiction :  and,  therefore,  it  has  been  holden 
sufficient  to  charge  defendants  with  publishing  ^^  as  a  true  will 
a  certain  false,  forged  and  counterteited  paper  writing  pur* 
porting  to  be  the  last  will  of  A.  B."  although  the  wonb  of 
the  act  are,  ^'  shall  forge  a  will,"  2  Bla.  Rep.  790.  As 
the  word  tenor  imports  an  exact  copy,  the  word  purport 
means  no  more  than  the  substance  of  the  instrument  wnich 
appears  to  every  eye  that  can  read  it.  When,  thjcrefore^ 
the  tenor  of  a  document  is  set  forth,  the  purport  must 
necessarily  appear,  2  Leach,  660.  ante  1  vol.  It  can  ^ 
never  be  necessary  to  state  both  the  purport  and  the  tenor^ 
that  is  to  say,  that  the  instrOment  purports  to  be  drawn 
so  and  so,  and  is  of  the  tenor  following ;  and  if,  in  this  su« 
perfluity  of  statement,  a  repugnance  should  arise,  the  indict- 
ment will  be  vicious.  For  instance ;  where  a  person  was  in- 
dicted* for  forging  an  acceptance  on  a  certain  bill  of  exchange  r*|04|i 
purporting  to  be  directed  to  one  J.  K.  by  the  name  and  de-  **  ^ 

scnption  of  one  J.  R.  esq.  after  which  the  tenor  of  the  bill 
was  set  forth  from  which  it  appeared  that  it  was  really  di- 
rected as  to  J.  R.  and  the  forged  acceptance  was  made  in  the 
name  of  J.  K.  the  indictment  was  holden  bad,  on  the  ground 
that  the  name  of  one  person  or  thing  cannot  purport  to  be 
another,  2  Leach,  590.  On  the  same  principle,  an  indict- 
ment for  forging  a  bill  of  exchange  directed  to  Ransom, 

Crim.  Law.  vol.  hi.  3  n 
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Moreland  and  Hammersley^,  stating  that  it  purported  to  be 
directed  to  George  Lord  Kmnaird,  William  Moreland  and 
Thomas  Hammersley,  by  the  name  and  description  of  Ran* 
som,  Moreland  and  Hammersley,  is  bad,  because  the  tenor 
and  purport  are  repugnant,  2  Leach,  651.  The  safe  way, 
therefore,  to  avoid  all  these  difficulties,  is  either  to  state  that 
the  defendant  forged  a  bill  of  exchange,  &c.  [describing  the 
instrjument]  to  the  tenor  and  eflFect  following,  or  that  he  forg- 
ed a  certam  paper  writing,  purporting  to  be  a  bill  of  ex- 
change, to  the  tenor  and  effect  following,  and  then  in  eidier 
case  to  recite  the  instrument  with  all  possible  exactness. 

Bringing  the  offence  within  the  statute.-^Tht  offence  of 
forger}^  like  every  other,  must,  in  order  to  deprive  the  of- 
fender of  his  cler^,  be  stated  in  the  words  of  the  act  by 
which  that  benefit  is  taken  away ;  but  this  will  not,  in  itself, 
tnake  the  indictment  valid.  -  We  have  seen  that  the  instru- 
ment must  not  only  be  called  by  the  term  used  by  the  legis- 
lature, but  set  forth  that  the  court  may  be  able  to  judge 
whether  it  properly  comes  within  the  denomination  ascrib^ 
to  it.  Besides,  if  the  document  does  not  in  itself  appear  to 
be  such  an  one  as  the  act  recognizes,  though  in  effect  it 
amounts  to  the  same,  an  averment  of  the  fact  must  be  intro- 
duced, and  it  must  thus  be  shewn  on  the  record  that  the  case 
is  within  the  statute  on  which  it  is  framed,  or  it  will  not  suf- 
fice to  prove  it  ever  so  clearly  in  evidence.  Thus,  though 
the  mere  signing  of  the  name  by  the  holder  of  a  navy  bul, 
and  affixed  to>  it  on  a  proper  stamp,  has  always  been  consi- 
dered as  a  receipt  at  the  navy  office  ;  it  has  been  hcdden  that 
in  an  indictment  for  forging  such  a  name,  it  will  not  suffice 
to  lay  the  offence  as  counteneiting  a  receipt  for  the  payment 
of  money,  but  there  must  be  an  express  averment  that  the 
words,  letters,  or  figures,  import  and  signify  a  receipt,  (g) 
On  the  other  hand,  a  mere  superfluous  description,  as  if  the 
defendant  be  charged  with  the  forgery  of  a  bond  androriting 
obligatory y  though  the  statute  mentioning  both  in  the  disjunc- 
tive, will  not  vitiate,  2  East,  P.  C.  985.  And  an  indictment 
on  2  Geo.  II.  c.  25.  which  charged  the  prisoner  with  having 
[#1042]  feloniously  altered  a  bill  of  exchange*  by  falsely  making, 
forging,  and  adding  a  cypher  O  to  the  letter  and  figure  8/.  in 
the  bill,  and  also  falsely  making,  forging,  and  adding  the 
letter  y  to  the  word  eighty  whereby  the  letter  and  figure  8/.  in 
the  said  bill  bedune  80/.  and  the  word  eight  before  written 
eight  in  the  said  bill  became  eighty  ;  by  reason  and  means  of 
which  said  forgeries  and  additions  the  said  bill  of  exchange 
so  drawn  as  aforesaid,  for  eight  pounds,  became  and  purport- 
ed to  be  a  bill  of  exchange  for  eighty  pounds,  was  held  good, 

Q)  See  the  form  of  ap  avernient  of  Uus  Und,  Cro.  C.  C.  $18»  9.  and  post. 
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thoudi  the  words  of  the  statute  are,  ^*  if  any  person  shall 
falsely  make,  forge,  and  counterfeit,"  "because  the  second 
count  charged  that  certain  persons  unknown  altered  the  bill, 
and  the  defendant  feloniously  uttered  and  published  it  as 
true  knowing  it  to  be  forged,  which  was  clearly  widiin  the 
statute  2  lUist,  P.  C.  986.  But  the  first  count  was,  at  least, 
informal ;  and  in  all  indictments  for  the  alteration  <^  a  writ- 
ten instrument,  where  the  act  does  not  expressly  provide  for 
altering,  the  offence  should  be  charged  as  a  forgery  in  the 
words  which  the  legislature  have  employed.  2  Stra.  19.  And 
even  though  the  act  has  the  word  cuter  as  well  as  forge^  as  7 
Cveo.  II.  c.  22.  the  offence  may  be  laid  as  if  the  whole  in« 
atrument  had  been  counterfeited,  for  any  alteration  of  a  ma- 
terial part  is  a  forgery  of  the  whole,  2  East,  P.  C.  979. ;  but 
it  is  more  usual,  at  least  in  one  count,  to  state  the  particular 
alteration  charged  as  criminal. 

The  indictment  must  not  be  in  the  disjunctive  ;  for  if  the 
defendant  be  charged  with  having  forged  or  caused  to  be 
forged  the  instrument  in  question,  the  proceedings  will  be 
defective,  1  Salk.  342.  5  Mod.  137.  ante  1  vol.  236.  But  no 
technical  words  are  necessary  beyond  those  used  in  the 
statute.  At  common  law,  it  would  suffice  to  say  forged  and 
counterfeited,  without  adding  falsely^  which  the  term  forge 
sufficiently  implies.  Nor  is  it  necessary  to  add  the  term 
mniawfully^  since  the  offence  is  manifestly  illegal,  2  Rol. 
Abr.  82. 

In  the  atairment  of  the  names  of  the  parties  defrauded  ^t 
sfune  rules  apply  which  govern  other  offences  i  certainty  to  a 
common  intent  is  sufficient :  and,  therefore,  an  indictment 
stating  the  intention  to  be  to  defraud  Messrs.  Drummondy 
and  Co.  is  good  without  naming  the  partners  in  the  firm.  And 
it  is  even  said  that  when  the  forgery  is  upon  ^^  Mr.  Drum* 
mood,  Charing  Cross,"  it  would  be  good  to  lay  the  intent  to 
injure  him,  tiiough  several  persons  must  have  been  intended, 
1  Leach,  248.  ante  1  vol.  215. 

An  intent  to  defraud^  as  we  have  seen  it  is  essential  to  the 
offence,  must  be  laid  in  the  indictment  and  strictiv  proved  in 
jevidence.  So  tiiat  when  the  2  Geo.  II.  c.  25.  ana  7  Geo.  II. 
c.  22.  made  it  capital  to  forge  the  instruments  therein  named 
with  intent  to  defraud  any  person  or  persons,  they  did  not 
ipeach  the  case  of  a  forgery  on  any  body  of  men  corporate  or 

JoUtic,  1  Leadi,  180.  This  defect  was  supplied*  as  to  the  [#1043] 
rat  of  these  acts  by  31  Geo.  II.  c.  22.  s.  78.  an^  as  to  the 
last,  by  18  Geo.  III.  c.  18.  which  made  forgery  on  corpora^ 
tions  equally  penal  with  the  same  offence  on  individu^. 
But  it  is  not  necessary  to  set  forth  the  particular  manner  bjy 
which  the  fraud  was  effected,  which  is  a  mere  matter  of  evi« 
idence,  1  Leach,  77.  2  Bla.  Rep.  787. 
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The  indictment  concludes,  a^inst  the  peace  and  contrary 
to  the  form  of  the  statute ;  which  last  is  necessary  in  order 
to  deprive  the  offender  of  his  clergy,  ante  1  vol.  280. 
^ourt  in         The  sessions  have  no  jurisdiction  to  try  forgery,  nor  can 
^^^  ^  **y  ^^®  cognizance  of  it  as  a  cheat ;  though  there  seems 
proseca     ^  ^^  ^^  principle  on  which  this  exception,  and  that  of  perju- 
ry at  common  law,  are  founded.  1  East,  Rep.  173.  ante  1 
vol.  139,  140. 
Evidence.      In  all  cases  of  forgery,  it  is  essential  to  prove  that  the  in- 
strument forged  is  not  the  writing  of  the  person  in  whose 
name  it  professes  to  be  made.     In  general,  as  we  have  been 
the  party  injured  is  a  competent  witness  against  the  prison- 
er ;  and  many  cases  there  are  in  which  parties  are  admitted 
to  give  evidence  who  are  to  derive  an  immediate  advantage 
from  the  conviction.    The  objection  aiTects  the  credit,  but 
does  not  take  away  the  competence,  4  East,  581.  577.  n.  b.   1 
Campb.  9.  151.    But  it  seems  completely  established  in  case 
of  forgery^  that  the  party  whose  writing  is  alleged  to  be  forged 
cannot  be  examined  to  prove  that  the  document  is  a  fiction,  if 
he  could  be  sued  on  it  if  genuine,  or  would  derive  any  ad- 
vantage from  its  being  proved  a  forgery,  1  Leach,  8.  2  Leach, 
634.  987.  4  East,  582.  ante  1  vol.  597.    And  where  the  par^ 
18  manifestly  interested  in  the  ^vent,  though  called,  not  to 
prove  the  hand  writing,  but  the  fact  of  forgery  by  odier 
means,  his  testimony  will  be  rejected,  2  East,  P.  C.  996.  But 
the  general  rule  that  a  man  cannot  be  admitted  to  disprove 
his  own  apparent  signature  or  writing,  does  not  extend  to 
cases  where  he  has  no  real  interest  in  uie  prisoner's  convic- 
tion.   Thus  the  cashier  of  the  bank  of  England,  and,  on  die 
same  principle,  any  other  mere  agent  may  be  called  to  prove 
that  the  signature  to  a  bank  note  is  nothis  own ;  because  ne  is, 
in  fact,  a  mere  indifferent  party  who  has  no  interest  ofhis  own, 
1  Leach,  311.    So  where  the  bankers  of  a  witness  have  paid 
tjL  check  forged  in  his  name,  and  afterwards  discovering  the 
fraud,  have  omitted  to  debit  him  with  the  amount,  he  may  be 
examined  to  disprove  the  signature,  1  Leach,  48.  And  wnere 
a  receipt  is  fofged  for  the  purpose  of  defrauding  a  creditor 
whohsfs  actually  received  the  money  of  the  debtor,  the  form- 
er may  be  called  as  a  witness,  12  Mod.  338.    So  one  whose 
voucher  is  forged  for  the  purpose  of  defrauding  a  person 
with  whom  he  had  no  dealings,  and  to  whom  he  can  in  no 
case  be  responsible,  may  be  caUed  to  prove  it  ficticious.    1 
pi044]    Leach,*  333.  n.  d.     On  the  same  principle  the  drawer  of  a 
bill  is  competent  to  prove  that  the  name  of  the  payee  indors- 
ed is  a  fiction,  1  Leach,  332.  and  the  supposed  testator  of  a 
will,  if  living,  may  be  examined  to  prove  it  a  forgery,  1  Leach, 
99.  450.  ^  It  seems  difficult  to  reconcile  with  these  principles, 
the  decision  that  the  executor  of  a  will  bearing  date  subae- 
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quent  to  that  charged  as  forgery,  is  not  a  competent  witness 
on  the  trial ;  for  it  is  impossible  to  conceive  how  he  can  have 
any  interest  in  setting  aside  a  precedent  will,  when  that  in 
which  he  is  named  can  be  the  only  one  available,  and  will  not 
be  affected  by  the  prisoner's  conviction  or  discharge,  1  Leach, 
26.    On  an  mdictment  against  the  holder  of  a  note  for  alter- 
ing the  place  where  it  was  made  payable  in  order  to  pve  it 
currency,  the  maker  may  be  examined  as  to  the  terms  in 
which  it  was  originally  framed,  2  Taunt.  328.     And,  in  all 
cases,  the  individual  apparently  interested  may,  by  a  release 
from  the  party  to  whom  he  seems  to  be  liable,  be  rendered  a 
competent  witness,  1  Leach,  150.  155.  214.     And  it  is  said 
that  if  a  witness  be  called,  a  release  offered  to  him,  and  he 
refuse  to  accept  it,  he  may  be  examined  on  the  trial,  DougL 
139, 140.  3  T.  R.  27.  [aeejurther  as  to  the  evidence^  ante  1  vol. 
567,  8.1  The  subject  of  stamping  instruments  has  been  con«- 
sidered  already.  Ante  1036. 

The  punishment  of  forgery  in  each  particular  instance  has  P«ni"h- 
already  been  stated :  in  die  far  greater  number  of  instances  ^^^ 
it  is  capital.  And  it  has  been  considered  so  important  to  en- 
force these  provisions  protecting  public  credit,  that  there  are 
few  instances  in  which  an  offender  of  this  kind  is  the  subject 
of  mercy.  Where  the  punishment  is  not  capital,  the  defend- 
ant is  holden  incapable  of  being  examined  as  a  witness  till 
restored  to  competence  by  the  king's  pardon.  Com.  Dig.  Test- 
moigne,  A.  3,  4.  And  by  12  Geo.  I.  c.  29.  in  case  persons 
convicted  of  forgery,  shall  afterwards  practice  as  attomies, 
solicitors,  or  law  agents,  the  court  where  they  practice  shall 
examine  the  matter  in  a  summaiy  way,  and  order  the  offender 
to  be  transported  for  seven  years. 

At  con* 
mon  law 

INDICTMENTS  FOR  FORGERY  AT  COMMON    forfors- 
LAW.    MISDEMEANOUR.  ^       •  jj^fierifc^ 

cias,  and 

That  L.  Y»  late  of,  &c.  falsely,  (A)  unlawfully  and  wick-  thereby 
edly  devising,  contriving  and  intending,  one  A.  K.late  of  the  ^^^'^S    , 
same  parish  and*  county,  yeoman,  unjustly,  maliciously  and  tJ^S*?^' 
injuriously  to  aggrieve,  oppress  and  impoverish,  on,  &c»  execution. 
with  force  and  arms  at,   Ike.  aforesaid,  of  his  wicked  mind,  (0 
invention   and  imagination,  unlawfully,  knowingly,  subtly    [*1045] 
and  falsely,  did  forge  and  counterfeit  a  certain  writing  en-  ^JJJJt  f or 

. — - — - — ■  — ■  ^**T"^ 

(AJ  The  term  faUely  is  not  re-  ment  for  forging  the  assignment  of  Jsiun^  " 

quisite,  for  it  is  implied  in  the  word  a  lease  at  common  law,  2  Ld.  Raym.  s.^ 

Ibrge.  2  Bast,  P.  C.  965.  920.— information   for    forging   an 

(i)  See  similar  precedents,  Cro.  order,  2  Ld.  Ravm.  1461. — ^forfbrg- 

C.  C.  208.    Starkie,  507.  An  indict-  iag  the  name  of  the  clerk  to  com- 


473 


UIDICTMENTS  FOR 


Second 
count  for 
publijBhinir 
Ac. 


[*1046] 


Informa- 
tion for  a 
misde- 

.memmr 


grossed  on  parchment  in  form  and  to  the  likeness  and  simili- 
tude of  a  writ  of  our  lord  the  king,  of  fieri  facias,  to  the  te- 
npr  following,  that  is  to  say,  George,  Sec.  \here  set  out  the 
forged  writ  zfnth  accuracy.]  And  the  jurors,  &c.  dofurtfaerpre^ 
sent,  that  the  said  L.  Y.  of  his  wicked  mind,  invention  and 
imagination,  afterwards,  to  wit,  on,  Ike.  at,  &c.  aforesaid,  the 
said  false,  forged  and  coimterfeit  writing,  falsely  forged, 
purporting  to  be  a  writ  of  fieri  facias,  subtly,  falsely,  know- 
mgiy  and  deceitfully,  did  pronounce  (Jk)  and  publish,  and  then 
and  there,  to  wit,  on  the  same,  &c.  at,  &c.  aforesaid,  subtly, 
falsely,  knowingly  and  deceitfully,  as  a  true  writ  of  our  said 
lordine  king,  of  fieri  facias,  did  cause  to  be  delivered  to  die 
then  sheriff  of  Salop,  for  execution  to  be  made  thereof,  and 
afterwards,  to  wit,  on,  8cc.  at,  &c.  aforesud,  did  cause  to  be 
seized  and  taken,  divers  goods  and  chattels  of  the  said  A.  K. 
by  pretence  of  that  writ,  to  the  great  damage  and  oppression 
ox  diesud  A.  K.  tothe  evil  example,  &c.  and  against  the 
peace,  &c.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  L.  Y.  on,  &c.  widi 
force  and  arms,  at,  &c.  aforesaid,  of  his  wicked  mind,  inten- 
tion and  imagination,  a  certain  false,  forged  and  counter* 
feit  writing,  engrossed  on  parchment,  falsely  forged  in  fom 
and  to  the'Tikeness  and  similitude  of  a  writ  of  our  said  lord 
the  king,  of  fieri  facias,  issuing  out  of  the  said  court  of  our 
said  lord  the  king,  of  common* pleas,  unlawfully,  subtly, 
knowingly  and  deceitfully  did  pronounce  and  publish  as  a 
true  writ  of  our  said  lord  the  king,  whose  tenor  follows,  that 
is  to  say,  [set  out  the  writ.]  he  the  said  L.  Y.  dien  and  diere, 
to  wit,  on  the  same,  &c.  at,  &c.  aforesaid,  well  knowing  the 
same  to  be  falsely  forged  and  counterfeited,  and  die  same 
then  and  there,  to  wit,  on  the  same,  &c.  at,  &c.  aforesaid, 
unlawfully,  subdy,  knowingly  and  deceitfully,  did  cause  to 
be  delivered  to  the  then  sheriff  of  Salop  for  execution,  to  be 
made  thereof,  and  afterwards,  to  wit,  on  die  same,  &c.  at, 
&c.  aforesaid,  did*  cause  to  be  seized  and  taken  divers  goods 
and  chattels  of  the  said  A.  K.  by  virtue  of  that  writ,  (/)  to  the 
great  damage  and  oppression  of  die  said  A.  K.  to  die  evil  ex- 
ample, &c.  and  against  the  peace,  Sec* 

[Commencement  of  information  as  ante  6.]  That  J.  W. 
late  of,  &c.  being  obliged  to  deliver  three  hundred  and  fifteen 
tons  and  one  quarter  of  a  ton  of  allum  of  the  value  of  five 


miflsionerB  of  the  property  Uue,  1 
East  Rep.  173— fortbrf^nff  a  writof 
latitat,  Trem.  P.  C.  127.— ^r  forginr 
a  writ  of  fieri  facias,  Trem.  P.  C. 
138.  As  to  forgery  at  common  law, 
see  reneral  note  as  to  the  law  ante 
1022  to  1044.  and  as  to  form  of  in- 


^ctment  ante  1039 

{h)  This  word  is  in  the  prece- 
dents^ but  it  seems  absurd.  The 
word  **jmbUah*'  would  suffice. 

{l)  Qiiere  if  not  better  to  say  «<  un- 
der colour  of." 
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thousand  pounds  to  the  most  noble  £.  duke  of  the  county  of  at  eon- 
B.  and  of  N.  at  a  certain  day  now  past,  he  the  said  J.  W.  y^'Vj*^ 
wickedly  contriving  and  intending  to  deceive  and  deiraud  -^  anin. 
the  said  duke  of  the  aforesaid  allum,  and  with  an  iniquitous  donement 
and  fraudulent  intention  to  avoid  the  delivery  of  the  same  ^  » <^ti- 
allum  to  the  said  duke,  on,  &c.  at,  &c.  with  force  and  arms,  ^^^^^« 
upon  the  back  side  of  a  certain  certificate  in  writing,  signed  of  the 
with  the  hand  of  one  A.  N.,  did  falsely  forge  and  countei^  Duke  of 
feit,  and  cause  to  be  falsely  forged  and  counterfeited,  a  cei^  Sm^"*^' 
tain  writing  in  the  words  and  figures  following,  that  is  to  say,  cendi^  a' 
Schedule,  660  tons,  5  cwt. — 315  tons,  5  cwt. — total  975  tons  quantity 
10  cwt.     Mr.  John  Ward,  I  do  hereby  order  you  to  charge  of  aUuiii, 
the  quantity  of  six  hundred  and  sixty  tons  and  one  quarter  ^^^^ 
of  allum  to  my  account,  part  of  the  quantity  mentioned  in  Duke's 
this  certificate,  and  out  oi  the  money  arising  by  the  sale  of  account 
allum  in  your  hand  pay  to  Mr.  W.,  and  yourself  ten  pounds  ^9'  ("*) 
for  every  ton,  according  to  a^eement,  and  for  so  doing  this  count,  for 
shall  be  your  discharge,  Buckmgham,  April  30th,  1706,  to  the  for^ng. 
evil  example,  &c.  to  the  great  damage  of  the  said  duke,  and 
against  the  peace  of  our  said  lord  the  kine,  his  crown  and 
digni^.     And  the  said  attorney  general  further  gives  the  second 
court  here  to  understand,  and  be  informed,  that  the  aforesaid  count 
J.  W.  being  obliged  to  deliver  three  hundred  and  fifteen  tons, 
and  one   quarter  of  a  ton  of  allum,  of  the  value  of  five 
thousand  pounds,  to  the  aforesaid  duke,  at  a  certain  day  now 
passed,  he  the  said  J.  W.  wickedly  contriving  and  intending 
to  deceive  and  defraud  the  said  duke  of  the  suoresaid  allum, 
and  with  an  iniquitous  and  fraudulent  intention,  to  avoid  the 
delivery  of  the  same  allum  to  die  said  duke,  afterwards,  to 
wit,  on  the  said,  &c.  at,  &c.  aforesaid,  with  force  and  arms, 
a  certain  writing,  fiedsely  forged  and  counterfeited  on  the 
backside  of  a  certain  certificate  in  writing,  signed  widi  the 
hand  of  one  Ambrose  Newton,  did  wickedly,  unlawfully 
and  fraudulently  publish,  and  cause  to  be  published,  which 
s^id  writing  so  falsely  forged  and  published,  is  in  tiie  words 
and  figures  following,  that  is  to  say,  [here  set  out  the*  paper  [*1047] 
writing'  as  before."]  he  the  said  J.  W.  then  and  there  well 
knowing  the  said  writing  by  him  the  said  J.  W.  so  published 
as  aforesaid,  to  be  false,  forged  and  counterfeited,  to  the  evil 
and  pernicious  example,  ftcc.  to  the  great  damage  of  the  said 
duke,  and  against  the  peace  of  our  sud  lord  the  king,  his 
crown  and  dignity. 

That,  on,  &c.  at,  &c.  A.  B.  esquire,  then  being  sheriff  of  the  Against  a 
said  county  of  S.  by  virtue  of  his  said  majesty's  writ,  to  him  ^jri?^**?. 
-  ■    ■■  — — — ^iM^— — — — ,  own  name 

(m)    From  2  Ld.   Raym.   1461.  it  tnuiBlated  in  Cro.  C.  G.  227.    As  ^  *  ^" 

where  see  the  whole  proceedme%  to  the  law  aee  general  note  ante  '^  ^' 

and  see  ante  994.  &c.  as  to  the  false  1022  to  1044.  And  as  to  form  of  in-  ^^^^  ^ 

pretences.  And  the  ssme  precedent  dictment  ante  1039. 
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another  the  ssdd  sheriff  for  that^uipose  directed,  duly  made  his  the 
^'^^^^Ts^  ^^^  sheriiF's  warrant  in  writing  under  his  hand  and  seal,  di- 
iRg  and  rected  solely  to  one  J .  H.  his  the  said  sheriiF  's  bailiff;  by  which 
imprison-  said  warrant  he  the  said  sheriff  commanded  thesaid  J.  H.,  that 
ing  the  of  the  goods  and  chattels,  &c,  [here  recite  the  warrant.']  And 
tor  ^c^'  the  jurors,  £cc.  do  further  present,  that  J.  A.  late  of,  &c.  wicked- 
(j*)  lyvUnlawfullyandmaliciously,devi8ing,  contriving  and  intend- 

ing, as  much  as  in  him  lay,  to  oppress,  injure  and  impoverish 
the  said  W.  H.  in  thesaid  warrant  named,  having  the  said  war- 
rant in  the  custody  and  possession  of  him  the  said  J.  A.,  he 
the  said  J«  A.  unlawfully,  knowingly,  deceitfully  and  falsely, 
after  the  making  and  issuing  of  the  said  warrant,  to  wit,  on 
the  said,  &c.  at,  &c.  aforesaid,  did  alter,  and  cause  and  pro- 
cure to  be  altered,  the  said  warrant,  by  then  and  there  unlaw- 
fully, knowingly,  deceitfully  and  falsely,  inserting  and  forg- 
ing the  name  oi  him  the  said  J.  A.  in  the  direction  of  the  said 
warrant  of  the  said  sheriff,  and  by  then  and  there  unlawfully, 
knowingly,  deceitfully  and  falsely  adding  and  subjoining  the 
letter  ^,  to  the  word  bailiff  in  the  direction  of  the  said  warrant, 
so  as  to  make  the  said  warrant  purport  to  be  a  warrant  directed 
to  the  said  J.  H.  and  J.  A.  for  execuuon  thereof,  and  with 
an  intent  greatly  to  injure,  aggrieve  and  oppress,  the  said  W. 
H.,  and  which  said  warrant  so  unlawfully,  knowingly,  deceit- 
fully and  falsely  altered,  is  as  follows,  that  is  to  say,  [here  set 
out  afac  simile  of  the  warrant  in  its  altered  state.]  And  the 
jurors,  See.  do  further  present,  that  the  said  J.  A.  afterwards, 
to  wit,  &c.  at,  &c.  aforesaid,  the  said  warrant  so  altered  as 
aforesaid,  did,  unlawfully,  subtly,  knowingly,  falsely  and  de- 
ceitfully, utter  and  publish  as  the  true  and  real  warrant  of  the 
said  sheriff,  with  an  intent  greatly  to  oppress,  aggrieve  and 
injure  the  sud  W.  H.,  and  also  under  colour  and  pretence 
of  which  said  warrant  so  altered  as  aforesaid,  he  the  said  J. 
A.  afterwards,  to  wit,  on  the  said,  &c.  with  force  and  arms, 
at,  &c.  aforesaid,  did  wrongfully,  unjustly  and  injuriously, 
against  the  will  of  the  said  W.  H.,  and  contrary  to  the  laws 
of  this  realm,  take,  arrest  and  imprison  the  said  W.  H.  by 
[*'1048]  his  body,  and  kept  and  detained  him  so  imprisoned  there^ 
for  a  long  space  of  time,  to  wit,  for  the  space  of  twenty-four 
hours,  then  next  ensuing,  against  the  will  of  him  the  said  W. 
H.  and  contrary  to  the  laws  of  this  realm,  whereby  the  said  W. 
H.  during  all  mat  time  not  only  underwent  and  suffered  great 
pain,  torture  and  anguish  of  body  and  mind,  but  was  also 

Erevented  and  hindered  from  following  and  transacting  his 
iwful  afiieurs  and  business ;  and  the  said  W.  H.  was  also 

(n)  See  a  similar  precedent,  Cro.     ral  note,  ante  1022  to  1044.  and  sa 
C.  C.  229.    As  to  iht  law  see  gene-     to  the  form  of  indictment  ante  1039. 
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put  to  sundry  great  charges  and  expences,  amounting  in  the 
whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  five  pounds 
in  and  about  tne  procuring  and  obtuning  his  release  and  dis* 
charge  from  his  said  imprisonment ;  and  other  wrongs  to  the 
said  W.  H.  then  and  there  did,  to  the  great  damage  of  the 
said  W.  H.,  and  against  the  peace,  kc.  And  the  jurors,  ^c. 
[here  add  a  count  for  a  common  assault,] 


INDICTMENTS  FOR  FORGERY  ON  STATUTES, 
BANK  NOTES,  AND  SECURITIES  OF  PUBLIC 

COMPANIES. 

That  J.  B.  late  of,  &c.  heretofore,  that  is   to  say,  on,  Foribrf. 
&c.  with  force  and  arms,  at,  &c.  feloniously  did  forge  and  injiT^bsok 
counterfeit  (p)  a  certain  bank  note,  {q)  the  tenor  (r)  of  ^5  wie 
which  said  forged  and  coimterfeited  bank  note,  is  as  fol-  uttering  * 
loweth,  that  is  to  say,  [the  note  is  to  be  set  out  in   each  th^same, 
count  precisely  in   its  usual  form.]  (*)  with   intent  to  de-  ^^^^^^^'^ 
fraud  the  governor  and  company  ot  the  bank  of  England,  {t)  ^^^  /^x 
against*  ^e  form  of  the  statute,  &c.  {u)  and  against  the  Firtt 
peace,  &c.    And  the  jurors  aforesaid,  on'  their  oath  afore*  count  on 
said,  do  further  present,  Aat  the  said  J.  B.  heretofore,  that  c^^^'^' 
is  to  say,  on,  &c.  with  force  and  arms,  at,  Sec.  did  feloniously  or  45  Geoi 
dispose  of,  and  put  away  a  certain  forged  and  counterfeited  in.  c  89. 
bank  note,  the  tenor  of  which  said  last  mentioned  forged  and  ^  ^V  ^ 
counterfeited  bank  note  is  as  foUoweth,  that  is  to  say,  [set  out  i^^^i^, 
the  note  as  in  first  county  with  intent  to  defraud  the  governor  [#1049] 
and  company  of  the  buk  of  England;  he  the  said  J.  B.  at  Second 

■  count  oa 

(o)  This  precedent  ia  said  to  have  rect»  in  propriety  of  apeech*  to  say, 

been  approved  of  by  the  ablest  law-  **  a  certain  paper  writing  purport- 

yers  of  the  day,  and  in  use  for  ahnoat  inff  to  be  a  baxuc  note/'  arae  chargv 

half  a  century.     See  indictments  suppo8esittobeafiction»2Bla.Rep. 

for  foreing*  utterinj^  and  disposing  790  ante  1040, 1. 

of  bank  notes,  2  Leach,  978,  983.  (r)  This  word  imports  an  exact 

1019.  1  New  Rep.  96.  93.  3  Taunt  copy,  3  Leach  660.    The  terms  «<in 

334.    A  precedent  for  forging  a  da-  the  words  and  figures  following  that 

fective  bank  note,  1  Leach,    175«  is  to  say,"  and  '*as  follows'*  may  be 

For  uttering  a  forged  bank  note,  usedat  pleasure  as  the  import  is  the 

Dou^.  201.    For  erasing  an  indorse-  same,  2  Bla.  Rep.  787. 

ment  with  lemon  juice,  3  P.  Wma.  («^  As  to  the  accuracy  with  which 

419.    As  to  the  Offence^  &c.  see  ante  the  mstrument  itiust  be  set  forth,  see 

1023  to  1044,  and  the  sUtutes  refer-  ante  1040. 

red  to  in  the  margin.  And  as  to  the  (f)  There  is  no  occasion  to  state 

form  of  indictment  ante  1039.  the  means  of  fraud,  1  Leach,  77,    As 

{p)  The  words  of  the  act.    The  to  the  statement  of  the  parties  de- 
term  fiiltely  is  not  necessary  ante  frauded  see  ante  1043. 
10^.  («}  This  conclusion  is  requisite  to 

(jq)  The  instrument  may  be  thus  oust  the  defendant  of  clergy. 
ipq>re8sed  {  but  it  seems  more  cor- 

Crtm.  Lcfw.  vol.  hi.  3  o 
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the  Mme  the  said  time  of  his  so  disposing  of  and  putting  away  the 
disposing  ^**^  '^^  mentioned  forged  and  counterfeit  bank  note,  then 
and  put-  sind  there,  to  wit,  on,  &c.  at,  &c.  well  knowing  such  last  men- 
ting  away,  note  to  be  forged  and  counterfeited,  against  the  form  of  die 
1^  ,  statute,  &c.  and  against  the  peace,  &c.  [third  count  same  at 
count  for  ^^^  second  to  the  words^']  feloniously  did  falsely  make,  forge 
forging  it  and  counterfeit,  and  cause  and  procure  to  be  falsely  made, 
as  a  pro-  forged  and  counterfeited,  and  willingly  act  and  assist  in  the 
note^(^45  ^^^^^  making,  forging  and  counterfeiting  a  certain  promissory 
Geo.  III.  ^ote  for  the  pajonent  of  money,  the  tenor  of  which  said  last 
c.  89.         mentioned  false,  forged  and  counterfeit  note,  is  as  foUowetfa, 

t^^^t*""  ^^^  **  ^^  **y^'  [^^'  ^^^  ^^^  ^^^^  ^  ^^  ^r$t  county]  with  mtent 
defraud  ^^  defraud  the  governor  and  company  of  the  bank  of  Eng- 
the  bank,  land,  against  the  form,  &c.  and  against  the  peace,  &c.  [Fourth 
Fourth  count  same  as  the  second  to  the  words^  feloniously  did  dis- 
IJi'^Geo"  P^^®  ^^  *"^  P^^  away  a  certain  false,  forged  and  counter- 
in.  c.  89.  feited  promissory  note  for  the  payment  of  money,  the  twor 
for  disDos-  of  which  said  last  mentioned  false,  forged  and  counterfeited 
ingand  ^ote  is  as  followeth,  that  is  to  say,  \set  out  note  as  in  first 


away"/  county]  with  intent  to  defraud  the  governor  and  company  of 
promisso.  the  bank  of  England,  he  the  said  J.  B.  at  the  said  time  of  his 
ly  note      so  disposing  of  and  putting  away  the  said  last  mentioned 


intent*^^    false,  forged  and  counterfeited  note,  then  and  there,  to  wit, 
on,  &c.  at,  &c.  well  knowing  the  same  last  mentioned  note 
to  be  false,  forged  and  counterfeited,  against  the  form,  kc. 
^i^^         and  against  the  peace,   &c.  [lyih  county]  feloniously  did 
ti^elast,  ^  forge  and  counterfeit  a  certain  other  bank  note,  the  tenor  of 
Jaying  in-  which  said  last  mentioned  forged  and  counterfeit  bank  note 
tent  tode-  is  as  followeth,  that  is  to  say,  [set  out  note  as  in  Jir^t  cmd] 
i^vidual  ^**  intent  to  defraud  one  J.  S.  againt  the  form,  8ic.  and 
Sixth       *  against  the  peace,  &c.  [Sixth  count,]  Feloniously  did  disjKJse 
count  like  of  and  put  away  a  certain  other  forged  and  counterfeited 
^^^' .     bank  note,  the  tenor  of  which  said  last  mentioned  forged  and 
SlTm^    counterfeited  bank*  note  is  as  followeth,  that  is  to  say,  [ftt 
variation.    Out  note  as  before^]  with  intent  to  defraud  the  said  J.  S.,  ncthe 
[*1050]  said  J.  B.  at  the  time  of  his  so  disposing  of  and  putting  away 
the  said  last  mentioned  forged  and  counterfeited  bank  note, 
then  and  there,  to  wit,  on,  8cc.  well  knowing  such  last  men- 
tioned note  to  be  forged  and  counterfeited,  against  the  form. 
Seventh     &c.  and  against  the  peace,  &c.  [Seventh  count.]  Feloniously, 

count  like  did  falsely  make,  foree  and  counterfeit,  and  cause  and  pro- 
the  third,  J  .?        6  ^ 

with  the      ^  I.I 

®f™.^  ^^        (w)  If  one  person  deliver  a  forg-  give  in  evidence  his  having  uttered 

nation.        ^^  ^^j^g  ^Q  another  in  order  tliat  he  other  forged  notes,  though  ««*«*- 

may  utter  it,  this  is  a  sufficient  **  dis-  tering  is  a  disdnct  offence,!  N.  B<  ^• 

posing  of  and  putting  away"  within  The  indictment  need  not  shew  to 

the  statute  1   N.  R.  96.    In  order  whom  the  notes  are  j^  sviji  * 

to  prove  the  defendant's  knowledge  Taunt.  334, 
of  th^  forger^\  the  prosecutor  may 
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cure  to  be  falsely  made,  forged  and  counterfeited  and  wil« 
lingly  act  and  assist  in  the  false  making,  forging  and  counter- 
feidng  a  certain  other  promissory  note  for  the  payment  of 
money,  the  tenor  of  which  said  last  mentioned  forged  and 
counterfeited  note  is  as  foUoweth,  that  is  to  say,  [set  out  note 
as  before^]  with  intention  to  defraud  the  said  J.  S.  against  the 
form,  &c.  and  against  the  peace,  &c.  [Eighth  count.]    Felo-  Eighth 
niously  did  dispose  of  and  put  away  a  certain  other  false,  coantli^ 
forged  and  counterfeited  promissory  note  for  payment  of  mo-  ^^'-^/^X^ 
ney,  the  tenor  of  which  said  last  mentioned  false,  forged  and  same  va^ 
counterfeited  note  is  as  foUoweth,  that  is  to  say,  [set  out  note  nation. 
as  before^  with  intention  to  defraud  the  said  J.  S.,  the  said 
J.  B.  at  the  said  time  of  his  so  disposing  of  and  putting  away 
the  said  last  mentioned  false,  forged  and  counterfeited  note, 
then  and  there,  to  wit,  on,  &c.  well  knowing  the  same  last 
mentioned  note  to  be  false,  forged  and  counterfeited,  against 
the  form,  &c.  and  against  the  peace. 

That  A.  B.  late  of,  &c.  on,  .&c.  at,  &c.  feloniously,  know-  For  a  Bin- 
ingly  and  wittingly,  and  without  lawful  excuse,  had  in  his  ^^^^^^ 
possession  and  custody,  divers  forged  and  counterfeited  bank  m  ^  39  ' 
notes,  that  is  to  say,  one  forged  and  counterfeited  bank  note,  s.  6.  for 
the  tenor  of  which  said  forged  and  counterfeited  bank  note  is  leaving 
as  follows,  that  is  to  say,  [here  set  out  the  note  as  directed^  ante  ^l^  c 
1040,]  and  one  other  forged  and  counterfeited  bank  note,  the  England 
tenor  of  which  said  last  mentioned  forged  and  counterfeited  notes  in 
bank  note  is  as  foUoweth,  that  is  to  say,  [here  set  out  the  other  po«f esaion 
note^  he  the  said  A.  B.  then  and  there,  to  wit,  on,  &c.  at,  &c*  i^^^^^^- 
aforesaid,  well  knowing  the  same  notes  to  be  forged  and  cuse, 
counterfeited,  against  the  form  of  the  statute.  Sec.  and  against  knowing 
the  peace,  &c.    And  the  Jurors,  &c.  do  furdier  present,  that  J^  t^"** 
the  said  A.  B.  on,  &c.  aU>resaid,  at,  &c.  aforesaid,  felonious-    orged. 
ly,   knowingly,  wittingly  aud  without  lawful  excuse,  had  in  {*) 
his  possession  and  custody,  a  certain  other  forged  and  coun- 
terfeit bank  note,  the   tenor   of  which  said  last  mentioned 
forged  and  counterfeited  bank  note  is  as  foUoweth,  that  is  to 
say,  [the  first  note  in  the  preceding  count  was  here  again  set 
out^  ne  the  said  A.  B.  then  and  there  to  wit,  on,  6cc.  at,  &c. 
aforesaid,  well  knowing  the  same  last  mentioned*  note  to  be  r#i0511 
forged  and  counterfeited,  against  the  form  of  the  statute,  &c. 
and  against  the  peace,  &c. 

That  J.  G.  late  of.  Sec.  on.  Sec.  having  in  his  possession  a  por  alter- 
certain  bank  note  in  the  words,  letters  and  figures  following,  ing  abank 
that  is  to  say,  [here  set  out  the  original  bank  note  for  fifteen  J^?"^*.^ 
pounds^  verbatim.']  he  the  said  J.  G.  then  and  there,  tliat  to  is  by  chaag- 

(x)  As  to  the  offence,  &c.  see     Indictment,  ante  1039. 
ante  1023  to  1044.  and  as  to  fcvm  of 
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^f^/fteen  gm^  on,  8cc.  aforesud,  with  force  and  anas,  at,  &c.  aforesaid, 
^  utter*  f^sloniously  did  alter  the  sud  bank  note,  by  dien  and   there 
ing  it         falsely  obuterating  and  defacing  the  letters  eeriy  before  print- 
vnen  al-    ed  in  the  word  ^fipeen  in  the  said  bank  note,  and  also  the 
tered.  (y)  letters  een  before  printed  in  the  Yroxiffteen  in  white  letters 
on  a  black  ground  underneath  the   said  bank  note,  and  by 
then  and  there  falsely  making,  for(png  and  counterfeiting  up- 
on the  ssdd  bank  note,  in  the  place  of  the  first  mentioned 
letters  eeriy  before  printed  in  the  said  worAJifteen  in  the  said 
bank  note,  the  letter  y,  and  also  by  then  and  there  falsdy 
making,  forging  and  counterfeiting  upon  the  said  bank  note 
in  the  place  of  Uie  said  letters  een  before  printed  in  die  said 
yrordfifteen  in  white  letters  on  a  black  ground  undemeadi 
the  said  bank  note  another  letter  y,  by  reason  and  means  of 
which  said  obliterating  and  defacing  of  the  sud  letters  een 
before  printed  in  the  ssud  wordjifieen,  in  the  ssdd  bank  note, 
and  also  the  letters  een  being  before  printed  in  the  saud 
Vfordjifteen^  in  white  letters  on  a  black  ground,  undenieadi 
the  said  bank  note,  and  of  falsely  making  forgine  and  coun- 
terfeit upon  the  place  of  the  said  letters  een^  before  printed 
iu  the  said  vroxAffteen^m  the  said  bank  note  the  letter  y ; 
the  lettersj^  so  remaining  of  the  said  word  fifteen,  before 
printed  in  the  said  bank  note,  with  the  said  first  mentioned 
letter  y,  so  falsely  made,  forged  and  counterfeited  as  afore- 
said, did  become,  import  and  signify ^/S]^,  and  die  letters /^ 
so  remaining  of  the  said  wovAJifteen  before  printed  in  white 
letters  on  a  black  eround  underneath  the  said  last  mentioned 
bank  note,  with  the   said  other  letter  y,  so  &bely  made, 
forged  and  counterfeited,  as  aforesaid,  did  become,  import 
and  signifyy^/Ssy ,  which  said  altered  bank  note  is  in  die  words, 
letters  and  figures  following,  that  is  to  say,  [here  insert  a  cor* 
rect  copy  of  the  note  as  altered,  and  Jmrporting  to  be  afifiy 
pound  boM  note']  with  intent  to  deiraud  the  governor  and 
[*'1052]  company  of  the  bank  of  England,  and  against^  die  form  of 
^    the  statute,  &c.  [Second  count  like  the  first  only  laying  the  in* 
1]^f^        tent  to  be  to  defraud  the  parties  to  whom  the  note  rvaspaid*] 
count  for    And  the  iurors,  &c.  do  further  present,  that  the  said  J.  G. 
fieloniouB-  afterwards,  that  is  to  say,  on  the  said,  &c.  having  in  his  cus- 
^^^        tody  and  possession  a  certain  altered  bank  note,  marked  No. 

ly  dispot-  1 
ingofand 

putting           (if)   See  a  similar  precedent*  4  howevery  i/i  immaterial,  since  it  if 

away  an      Wentw.  35.  Starkiey  495.    The  11  settled  that  any  important  ahenttioii 

altered       Geo.  10.  c.  9.  s.  c.  made  the  alter-  *  in  a  genuine  instrument  is  a  finveiT 

banknote  ing  and  eraainj^  a  bank  note  xyr  Utter-  of  the  whole,  and  may  belaSlaa 

rs  a  true     ing  it  felony.    The  15  Geo.  II.  c.  such  in  the  proceeding^  thou^  it 

one,  to  de-  13.  s.  11  took  away  clergy  and  made  is  made  a  substantive  offence  2  East 

fraud  the    it  capital.    And  the  45  Geo.  m.  c.  P.  €..979.    As  to  the  lawseegener- 

bank.          S9,  s.  2.  includes  both  fbrjring  and  al  note,  ante  1022  to  1044.  and  as  to 

altering  in  the  same  provision ;  this  form  of  inctictment,  ante  1039. 
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K«  87,  with  the  name  of  J.  B.  thereunto  subscribed,  purport- 
ing to  bear  date  at  London,  the  twenUr-ninth  of  January, 
1782,  and  to  have  been  signed  by  ].  B.  tor  the  governor  and 
company  of  the  bank  of  England,  for  the  payment  of  the 
sum  of  fifty  pounds,  to  A.  Cowper  or  bearer  on  demand, 
which  said  l^t  mentioned  altered  bank  note,  is  in  the  words, 
letters  and  figures  following,  that  is  to  say,  [here  insert  the 
bank  note  as  altered^  he  the  said  J.  G.  afterwards,  to  wit,  on 
die  said,  &c.  with  £>rce  and  arms,  at,  &c.  aforesaid,  felo- 
niously  did  dispose  of  and  put  away  the  said  last  mentioned 
bank  note,  as  and  for  a  true  and  good  bank  note,  he  the  said 
J.  G.  at  the  said  time  of  disposing  and  putting  away  of  the  said 
bist  mentioned  altered  bank  note  then  and  there  well  knowing 
the  same  bank  note  to  be  altered,  with  intent  to  defraud  the 
governor  and  company  of  the  bank  of  England,  against  the 
form,  &c.  and  agamst  the  peace,  8cc.  [Fourth  count  like  the  l^i^ 
thirds  only  stating  the  note  to  have  been  akered  with  intent  ^sth 
to  defraud  C.  B.  and  C.  A.  instead  of  the  bank.  Fifth  count  counts. 
for  forging  the  note  with  intent  to  defraud  the  bank  as  ante 
1048,  9.  Siocth  count  for  forging  the  note  with  intent  to  de^ 
fraud  the  parties  to  whom  it  was  uttered.  Seventh  count  for 
uttering  the  forged  note  with  intent  to  defraud  the  bank.  Eighth 
count  for  uttering  a  forged  note  with  intent  to  defraud  the  par^ 
ties  to  whom  it  was  uttered.'] 

Hiatone  W.  H.,  by  the  name  and  description  of  W.  H.  On  33 
of  York  Street,  Soutiiwark,    gentleman,  on,  &c.  was  pos-  ^^'  ^jj 
sessed    of  and  entided  unto  a  certain  interest  and  share,  forforg^  * 
to  wit,  fifty  pounds  interest  and  share  of,  and  in   certain  mf^  a 
annuities  transferable  at  the  bank  of  England,  and  estab-  ^""^ 
lished  by  certain  acts  of  parliament,  that  is  to  say,  [here  the  ^.  ■**^**- 
titles  of  the  acts  {a)  were  set  out  J  but  this  seems  unnecesary.ytf  r*io53] 
And  the  jurors,  &c.  do  further  present,  that  J.  H.  G.  late  of, 
8c€.  wellloiowingtiie  premises,  but  being  a  person  of  a  wicked 
mind  and  disposition,  and  unlawfully  devising  and  intending 
to  defraud  and  deceive  the  governor  and  company  of  the  bank 
of  England,  heretofore,  and  whilst  the  said  W.  H.  was  as 
aforesaid  so  possessed  and  entitied  unto  tiie  said  interest  and 
share  of  and  in  the  said  annuities,  so  as  aforesaid  transfera- 

(2)  This  was  the  indictment  a-  recited :  25  Geo.  II.  c.  37.  38  Geo. 

gainst  Gsde»  on  which  he  was  con-  II.  c.  15. 29  Geo.  II.  c.  7.  31  Geo. 

victed.    In  this  case  it  was  decided  n.  c.  32.  32  Geo.  11.  c.  22.  33  Geo. 

that  a  party  may  be  convicted  of  n.  c.  12. 1  Geo.  m.  c.  7. 6  Geo.  III. 

fors^g  a  transfer  of  stock  though  c.  15.  7  Geo.  111.  c  24. 8  Geo.  III.  c. 

tiie  transfer  was  never  witnessed  nor  18.  10  Geo.  III.  c.  34. 16  Geo.  m.  c. 

had  the  stock  ever  been  accepted  18  Geo.  III.  c.  22. 19  Geo.  III.  c.  18. 

2  Leach,  738.  as  to  Uw,  see  speneral  23  Geo.  ID.  c.  8.  33  Geo.  III.  c.  35. 

note  ante  1022.  to  1044.  and  form  of  24  Geo.  HI.  c.  10.  33  Geo.  HI  c.  38. 

indictment  ante  1039.  34  Geo.  III.  c.  1.  and  35  Geo.  U.  c. 

(a)  Here  the  foUowtns^  acts  were  14. 
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ble  at  the  bank  of  England,  to  wit,  on  the  said,  &c.  with 
force  and  arms,  at,  &c.  aforesaid,  feloniously  did  falsely  make, 
forge  and  counterfeit,  and  cause  and  procure  to  be  falsely 
made,  forged  and  counterfeited,  and  willingly  act  and  assist 
in  the  falsely  making,  forging  and  counterfeiting  a  transfer 
of  the  said  50/.  interest  and  share  of  and  in  thft  said  annui- 
ties, so  as  aforesaid  transferable  at  the  bank  of  England,  with 
the  name  W.  H.  thereunto  subscribed,  purporting  to  have 
been  signed  by  the  said  W.  H.  and  to  be  a  transfer  of  the 
said  50/.  interest,  and  share  of  and  in  the  said  annuities,  so 
as  aforesaid  transferable  at  the  bank  of  England,  from  die 
said  W.  H.  unto  one  W.  W.  of  the  Stock  Exchange^  gentle- 
man, his  executors,  administrators  or  assigns,  (b)  the  tenor 
0{  which  said  false,  forged  and  counterfeited  transfer  is  as 
foUoweth,  that  is  to  say,  [here  set  fourth  the  transfer  verbatim,] 
with  intent  to  defraud  the  governor  and  company  of  the 
bank  of  England,  against  the  form  of  the  statute,  &c.  and 
against  the  peace,  &c.  [Second  count  for  feloniously  uttering' 
and  publishing  as  true  the  said  transfer.  Third  count  tike  the 
first  laying  the  intent  to  defraud  W.  H.  Fourth  count  Rke  the 
secondlaying  the  intent  to  defraud  W.  H,  Fifth  count  like  the 
first  with  intent  to  defraud  W.  W,  Sixth  count  like  the  second 
with  intent  to  defraud  W.  W.  Six  other  counts  the  same 
mutatis  mutandis  only  chargin^t hat  W.  H.  was  possessed  of, 
and  entitled  untOy  a  certain  interest  and  share^  to  wit^  fifty 
pounds  interest  and  share  of  and  in  certain  annuities  transfera* 
ble  at  the  bank  of  England,  commonly  called  consolidated  three 
per  centum  annuities,  &Pc.  And  six  other  counts,  charging 
generally  without  mentioning  to  whom  the  stock  belonged,  and 
without  reciting  the  statutes^  "  That  J.  H.  G.  feloniously  did 
falsely  make  for  and  counterfeit  a  certain  transfer,  to  wit,  a 
transfer  of  an  interest  and  share,  that  is  to  say,  fifty  pounds 
interest  and  share  of  and  in  certain  annuities  transferable  at 
the  bank  of  England,  commonly  called  consolidated  three 
per  cent,  annuities,"  and  that  he  did  utter  and  publish  the 
[«'1054]  same,  &c.  laying  the  intent  as  before. 

Against  a  That  one  D.  H.  on,  &c.  and  long  before  was,  and  still  is 
clerk  of  Q^e  of  the  clerks  of  the  governor  and  company  of  merchants 
Sel  com-  °^  Great  Britain,  trading  to  the  South  Seas  and  other  parts 
pany  for  of  America,*  and  for  encouraging  the  fishery ;  and  then  and 
altering  a  long  before  was,  and  hath  ever  since  been  entrusted  and  em- 
wawant  of  ployed  by  the  governor  and  company  aforesaid,  to  make  out 
^y  fo™  ^^^  ^^V^  warrants  or  orders  for  tne  payment  of  money,  pay- 
payraent  able  by  the  said  governor  and  company,  to  wit,  at  London, 
of  an  an-  that  is  to  say,  at  the  parish  of  Samt  Mary  Outwich,  in  the 
s^er      ^^^^  ^^  Broad  street,  in  London  aforesaid.   And  Ae  jurors, 

(h)  The  purport  is  better  omitted,  see  ante  1040. 
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Sec.  do  further  present)  that  H.  P.  late  of,  &c.  on,  &c.  and  andcy- 
long  before  anci  afterwards,  was  a  clerk  of  the  governor  and  P^?"  . 
company  aforesaid,  commonly  called  a  pay-clerk,  and  en-  ^g^^* 
trusted  and  employed  by  the  said  governor  and  company  to  the  sirnu 
pay  money  for  them,  and  on  their  behalf,  upon  and  in  dis-  (A) 
charge  of  warrants  or  orders  for  the  payment  of  money,  Pay- 
able by  the  said  governor  and  company,  to  wit,  at,  &c.  iuore- 
said.  And  the  jurors,  &c.  do  further  present,  that  the  said 
H.  P.  on  the  said,  &c.  having  in  his  custody  and  possession 
a  certain  warrant  for  the  payment  of  money,  partly  printed 
and  partly  written,  signed  by  and  under  the  hand  oi  the  said 
D.  H.  and  directed  to  R.  R.  esquire,  then  and  upon  the  ssdd, 
&c.  and  long  before  being  cashier  to  the  governor  and  com-* 
pany  aforesaiid,  for  the  payment  of  the  sum  of  eight  pounds 
to  one  W.  D.  dierein  named,  for  half  a  yearns  annuity  on  the 
sum  of  foiu*  hundred  pounds  interest,  or  share  in  the  new 
joint  stock  of  South  Sea  annuities  therein  mentioned,  and 
which  said  warrant  was  then  in  the  words,  figures,  cyphers 
and  letters  following,  that  is  to  say,  [here  set  out  the  warrant 
in  its  original  state^  and  on  the  back  of  which  said  warrant 
or  order  the  said  W .  D.  had  signed  his  name  as  followeth, 
W.  D.,  he  the  saidH.  P.  afterwards,  that  is  to  say,  on  the 
ssud.  Sec.  with  force  and  arms,  at.  Sec.  aforesaid,  the  said  war- 
rant or  order  feloniously  did  alter,  and  cause  to  be  altered, 
\3iy  then  and  there  feloniously  and  falsely  making,  forging 
and  adding  the  letter  y  to  tiie  word  eight,  before  written  in 
the  said  warrant  or  order,  whereby  the  words  eight  pounds, 
before  written  in  the  said  warrant  or  order,  with  the  said  letter 
y,  so  falsely  made  and  forged  and  added  as  aforesaid,  be- 
came eighty  pounds,  and  also  by  then  and  there  feloniously 
and  falsely  making,  forging  and  adding  the  cypher  O  to  the 
figure  and  cyphers  400,  before  also  written  in  the  said  warrant, 
or  order,  which  figures  and  cjrphers,  with  the  lettter  £.  next 
preceding  them,  did,  before  such  last  mentioned  forgery  and 
addition,  import  and  signify  four  hundred  pounds  ;  but  by 
reason  and  means  of  such  last  mentioned  forgery  and  addition, 
did,*  together  with  the  said  cypher  so  falsely  made,  forged  [*10553 
and  added  as  aforesaid,  become,  import  and  signify,  four 
^ousand  poimds ;  and  also  by  then  and  there  feloniously  and 
falsely  making,  forg^n^  and  adding  the  cypher  0,  to  the  figure 
8,  belore  written  also  in  the  said  warrant  or  order,  and  which 
said  last  mentioned  figure,  with  the  letter  £.  preceding  it,  did, 
before  such  last  mentioned  forgery  and  aiddition,  import  and 
signify  ei^ht  pounds,  but  by  reason  and  means  of  such  last 


(c)  See  a  similar  precedent^  Cro.  2  Leach,  631,  2,  as  to  the  law,  see 
C.  C.  7th  Ed.  401.  8th  Ed.  318.  and  general  note,  ante  1021  to  1044.  and 
0ee  observations  on  this  precedent^     as  to  form  <^  indictment,  ante  1039, 
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mentioned  forgery  and  addition,  did,  together  with  the  said 

hist  mentioned  cypher,  so  falsely  forged  and  added,  become, 

import  and  signify  eighty  pounds,  and  which  said  warrant  or 

order,  so  feloniously  and  falsely  altered,  and  caused  to  be 

altered,  is  as  follows,  that  is  to  say,  [here  set  out  the  warrant 

in  its  altered  state^]  with  intention  to  defraud  the  governor 

and  company  aforesaid,  of  the  sum  of  seventy-two  pounds, 

of  lawful  money  of  Great  Britain,  {d)  against  the  peace,  &c. 

Second      imd  also  against  the  form  of  the  statute,  8cc.  And  the  jurtnrs, 

^^^^^'    Sec.  do  further  present,  that  the  said  H.  P.,  on  the  said,  &c. 

and  pub-    having  in  his  custody  and  possession  a  certain  false,  forged, 

fishing       altered  and  counterfeited  warrant  for  the  payment  of  money, 

•^te^ti^^^  partly  written  and  partly  printed,  purportmg  to  be  a  wanant 

^  ^  ^"'  or  order,  under  the  hand  of  the  said  D.  H.  and  directed  to 

the  said  R.  R.  esquire,  for  the  payment  of  the  sum  of  eig^iJ^ 

pounds  to  one  W.  D.  therein  named,  for  half  a  year's  annul- 

ty  on  the  sum  of  four  thousand  pounds  interest  or  share  in 

the  new  joint  stock  of  South  Sea  annuities  therein  mentioned, 

which  said  false,  forged,  altered  and  counterfeit  warrant,  is 

in  the  words,  figures,  cyphers  and  letters  following,  that  is  to 

say,  [here  set  forth  the  warrant  in  its  altered  state,  at  length^ 

and  on  the  bank  of  which  said  false,  forged,  altered  and 

counterfeited  warrant  or  order  is  signed  the  name  W.  D^  as 

a  discharge  under  the  hand  of  the  said  W.  D.  in  the  said 

fitlse,  forged,  altered  and  counterfeited  warrant,  named  of  llie 

said  false,  forged,  altered  and  counterfeited  warrant  or  order, 

he  the  said  H.  P.  afterwards,  to  wit,  on  the  said.  Sec.  witk 

force  and  arms,  at,  &c.  aforesaid,  with  intention  to  defraud 

the  governor  and  company  of  merchants  of  Great  Britain 

trading  to  the  South  Seas,  and  other  parts  of  America,  and 

for  encourapng  the  fishery,  of  another  sum  of  seventy-two 

pounds,  the  said  false,  forged,  altered  and  counterfeited 

warrant  or  order,  did  feloniously  utter  and  publish  as  a  true 

warrant,  under  the  hand  of  the  said  D.  Ht,  for  the  payment 

of  the  sum  of  eighty  pounds  to  the  said  W.  D.  he  the  said 

W.  P.  at  the  time  he  so  as  aforesaid  uttered  and  published 

the  said  false,  forged,  altered  and  counterfeited  warrant  or 

order,  well  knowing  the  same  to  be  false,  forged,  altered 

[*1046]  and*  counterfeited,  asainst  the  peace,  &c.  and  against  the 

form  of  the  statute,  &c.    [See  other  counts^  Cxo.  C.  C.  7th 

Ed.  405.] 

Indict-  That  J.  G.  late  of,  &c.  dfter  the  first  day  of  May,  in  tiie 

m^  for    year  of  our  lord  one  thousand  seven  hundred  and  twenty-six, 

tib^^hand    ^  ^^  ^^'  ^^'  ^^  ^^'  ^oi^^^^  feloniously  did  forge  and 
writing  of  counterfeit,  and  feloniously  did  procure  to  be  forged  and 

the  clerk   counterfeited,  and  feloniously  diet  wilfully  act  and  assist  in 

ofthere- 

(J)  These  words  are  omitted  in  8tb  Ed  Cro.  C.  C. 
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the  forging  and  counterfeiting,  a  certain  writing,  in  the  form  port  office 
of  a  writing  made  by  R.  H.  esq.  then  and  long  before,  and  JIJ^^^" 
still  being  clerk  of  the  report  office,  of  the  high  court  of  office  copy 
chancery  of  our  said  lord  the  king,  situate  at  the  parish  of  of  the  re- 
St.  Andrew  Holbom,  aforesaid,  in  the  county  aforesaid,  pur-  P®*^  of  the 
porting  to  be  an  office  copy  of  the  report  of  T.  A.  esq.  then  ^t  gene- 
and  long  before,  and  still  being  the  accountant  general  of  the  r&lof  cer* 
said  high  court  of  chancery,  of  the  sum  of  &c.  paid  into  the  tain  mo- 
bank  of  England,  by  W.  H,  gentleman,  pursuant  to  an  order  ^J  ^^ 
of  the  said  high  court  of  chancery,  and  also  an  office  copy  of  §^e  bank 
a  certificate  of  B.  S.  then  and  before,  and  yet  being  one  of  the  of  Eng- 
cashiers  of  the  governor  and  company  of  the  bank  of  Eng-  land.j«d 
land,  for  the  payinent  of  the  said  sum,  &c.  into  the  bank  of  ^^  ^^ 
England,  which  said  forged  and  counterfeit  writing  contain-  the  certi- 
ed  and  still  doth  contain  therein  as  foUoweth,  that  is  to  say,  ficate  of 
[set  out  a  copy  of  the  documents,]  with  intention  to  defraud  the  *^^*fp^ 
said  W.  H.  to  the  evil  example,  &c.  and  against  peace,  &c.  the  bank, 
and  against  the  form  of  the  statute,  &c.     And  the  jurors,  on  12  Geo. 
&c.  do  further  present,  that  the  said  J.  G.  after,  &c.  on,  &c.  n.  c.32.8. 
with  force  and  arms,  at.  Sec.  aforesaid,  a  certain  other  forged  p;^^ 
and  counterfeit  writing,  in  form  of  a  wriung,  made  by  R.  count  for 
Ranisford,  esq.  then  and  long  before  and  still  being  clerk  of  forging. 
the  report  office  of  the  high  court  of  chancery  of  our  said  ^^^^^^ 
lord  the  king,  at,  &c.  aforesaid,  purporting  to  be  an  office  uttering 
copy  of  a  report  of  T.  A.  esq.  then  and  long  before,  and  still  and  piS- 
bemg  the  accountant  general  of  the  said  high  court  of  chance-  lishin? 

S,  of  the  sum  of,  &c.  being  paid  into  the  bank  of  England,  by  ^^  copyf' 
e  said  W.  H.  pursuant  to  an  order  of  the  high  court  of 
chancery.     And  also  an  office  copy  of  a  certificate  of  B.  S. 
then     and    long    before,     and    yet    being     one    of    the 
cashiers  of  the  governor  and  company  of  the  bank  of  Eng- 
land, of  the  payment  of  the  'said  sum  of  437/.  13s.  7d. 
into  the  bank  of  England,  feloniously  did  utter  and  publish 
as  a  true  writing,  which  said   last  mentioned   false,  forg- 
ed and   counterfeit   writing,   contained   and   doth   contam 
therein  as  foUoweth,  that  is  to  say  [here  set  out  the  docU" 
ments   again]  with   intention  to  detraud  the   said    D.  H. 
he  the  said  J.  G.  at  the  time  when  he  so  altered  and  pub- 
lished the  said  last  mentioned  writing,  then  and  there  well 
knowing  the*  said  last  mentioned  writing  to  have  been,  and    ["^1057] 
then  to  be  forged  and  counterfeited,  to  the  evil  example,  &c. 
and  against  the  peace,  &c.  and  against  the  form  of  the   sta- 
tute, £c.     And  the  jurors,  &c.  do  further  present,  that  the  Third 
said  J.  G.  after,  &c.  to  wit,  on,  &c.  with  force  and  arms,  at,  fo^'J*  ^"^^ 
&c.  aforesaid,  feloniously  did  forge  and  counterfeit,  and  fe-  ^^^e 

(e)  As  to  the  law  in  general,  see     dictmeat,  ante  1039.  From  the  MS. 
ante  1022  to  1044.  and  form  oif  in-     of  a  gentleman  at  the  bar. 
Crim,  Law.  vOi..  iii.  3  p 


484  INDICTMENTS    FOR 

copy  of  a  loniously  did  procure  to  be  forged  and  counterfeited,  and  fc- 
of'the^ac-  ^^^^^io^^ly  ^i^  wilfuUy  act  and  assist  in  the  forging  and  coun- 
countant  terfeiting  a  certain  other  writing,  in  form  of  a  writing  made 
general,  by  R.  R.  esq.  then  and  long  before  and  still  being  clerk  of 
and  a  re-  ^f^^  report  office  of  the  high  court  of  chancery  of  our  said 
^^^  lord  the  king,  to  wit,  at  the  parish  of,  &c.  aforesaid,  purport- 

cashier  of  ing  to  be  an  office  copy  of  a  certificate,  of  T.  A.  esq.  then  and 
the  bank,  long  before,  and  stiU  being  the  accountant  general  of  the 
said  high  court  of  chancery,  of  the  sum, of,  &c.  being  paid 
into  the  bank  of  England,  by  the  said  W.  H.  pursuant  to  an 
order  of  the  high  court  of  chancery,  and  also  an  office  copy 
of  a  receipt  of  B.  S.  then  and  before,  and  yet  being  one  of 
the  cashiers  of  the  governor  and  company  of  the  bank  of 
England,  for  the  payment  of  the  said  sum,  of,  &c.  into  the 
bank  of  England,  which  said  last  mentioned  forged  and 
counterfeited  writing,  contained  and  still  doth  contain  as  fol- 
loweth  :  i.  e.  to  wit,  [here  set  out  the  paper. "]  with  intention  to 
defraud  the  said  W.  H.  to  the  evil  example,  &c.  against  the 
peace,  &c.  and  against  the  form  of  the  statute,  &C.  Fourth 
count,  for  publishing  a  forged  office  copy  of  the  certificate 
and  receipt.  Fifth  and  and  sixth  counts  for  forging  and  pub- 
lishing the  office  copy  of  a  certificate,  stating  it  to  be  a  writ- 
ing, in  the  form  of  a  writing  made  by  the  clerk  of  the  report 
office  of  the  court  of  chancery. 
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STAMPS. 

[*i05rj 

On 32  That  J.  B.  late  of,  &c.  gentleman,  on,  &c.  with  force  and 

Geo.  in.  arms,  at,*  &c.  feloniously  did  forge  and  counterfeit,  and  fe- 

7  for  *  loniously  did  cause  and  procure  to  be  forged  and  counterfeit- 

fbrging  ^^  ^  certain  mark,  used  in  pursuance  of  a  certain  act  of  par- 

and  utter,  liament  made  and  passed  in  the  48th  year  of  the  reign  of  his 

*tf  present  majesty,  intituled,  &c.  [state  title]  by  and  under  the 

C/)^"  -  directions  of  the  commissioners  appointed  to  manage  the  du* 

First  ties  on  stamped  vellum,  parchment  and  paper,  for  express* 

count  for ^^ 

and                  (f)  This  was  the  indictment  a-  in,  within  its  meaning.     See    also 

making  a    giiinst  Blackburn,   of  Leeds  A.  D.  outline  of  indictment  on   49'  Geo. 

mark  for     1815.  on  which  he  was  convicted.  III.  c.   8.  for  having  counterfeited 

denoting  a  See  an  indictment  for  uttering  1,000  stamps  in  possession,  3  Campb,  78 

duty  of        counterfeit  receipt  stamps,   on  28  and  of  an  indictment  on  12  Geo.  m. 

2/.                Geo.  III.  c.  49.  1  Leach,  352.  where  c.  48.  for  transposing    stamps,   2 

it  was  liolden  that  all  paper  on  the  Leach  384.  and  the  indictment  a- 

face  of  which*  there  was  a  mar|^pe-  gainst  Wainwright  for  transpo^ng 

sembling  the  stamp  required  bytTiiat  stamps,  ante   141.     As  to  law  see 

act,  shall  be  considered  as  a  ''paper  general  note  ante  1022  to  1044.  and 

liable  tg  the  duties"  imposed  there-  form  of  indictment  ante  1039. 
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ing  and  denoting  a  certain  du^,  then  and  there  under  the 
care  and  management  of  the  said  commissioners,  that  is  to  say, 
a  certain  duty  of  3/.,  granted  by  the  said  last  mentioned  act, 
that  is  to  say,  upon  any  mortgage  of,  or  affecting  any  lands, 
estate  or  property  real,  or  property  heritable,  or  moveable, 
whatsoever,  where  the  same  should  be  made  as  a  security 
for  the  payment  of  any  definite  and  certain  sum  of  money,  ad- 
vanced or  lent  at  the  time  or  previously  due  and  owing,  or  for- 
borne to  be  paid,  being  payable,  exceeding  one  hundred  and 
fifty  pounds,  and  not  exceeding  three  hundred  pounds,  with 
intent  to  defraud  his  said  majesty  of  the  said  duty,  contrary 
to  the  form  of  the  statute,  &c.  and  against  the  peace,  &c. 

Second  count.     That  the  said  A.  B.  on,  &c.  aforesaid,  with  Second 
force  and  arms,  at,  &c.  aforesaid,  feloniously  did  forge  and  count  for 
counterfeit^  and  feloniously  did  cause  and  procure  to  be  forg-  nJaS"!^ 
ed  and  counterfeited,  acerfai7zmar>(,  in  pursuance  ofthe  said  act  noting  a 
made  and  passed  in  the  forty-eighth  year  aforesaid,  used  by  duty, 
and  under  the  directions  of  the  commissioners  appointed  to 
manage  the  duties  on  stamped  vellum,  parchment  and  paper, 
for  expressing  and  denoting  a  certain  duty,  that  is  to  say,  a 
certain  duty  of  two  pound,  granteds  by  the  same  act,  and  then 
and  there,  under  the  care  and  management  of  the  said  com- 
missioners, with  intent  to  defraud,  &c.  [conclude  as  in  first 
count.l  , 

[Same  as  second  count  to  the  words  ^^  a  certain  mark,"  Third 
then  proceed.]     A  certain  stamp  in  pursuance*  of  the  said  ^^^^}  ^^ 
act,  made  and  passed  in  the  forty  eignth  year  aforesaid,  used  ^^j  * 
by  and    under    the   directions   of  the   commissioners   ap^ 
pointed  to  manage  the  duties  on  stamped  vellum,  parchment 
and  paper  for  expressing  and  denoting  a  certain   duty,  then 
and  there,  under  the  care  and  management  of  the  said  com- 
missioners, that  is  to  say,  a  certain  duty   of  two  pounds, 
granted  by  the  said  last  mentioned  act,  upon  such  mortgage 
as  aforesaid,  with  intent,  &c.  [as  in  thenrst  countJ] 

Fourth   count  same   as   second,    substituting    the    word  Fourth 
«  stamp"  for  "  mark."  co^^- 

{Same  as  second  to  the  words,  "  a  certain  mark,"  then  pro-  Fiflh 
ceed.]  Upon  a  certain  paper,  the  resemblance  of  the   impres-  count. 
sion  of  a  certain  mark,  in  pursuance,  &c.  [proceed as  in  third 
count  from  the  asterisk,*]  r*1059] 

Exactly*  the  same  as  second  count,  except  that  instead  of  Sixth 
the  words  "  a  certain  mark,"  the  following  were  used,  "upon  ^^o^'**- 
paper  the  resemblance  of  the  impression  of  a  certain  mark." 

That  the  said  A.  B.  on,  &c.  with  force  and  arms,  at,  &c.  Seventh 
feloniously  did  stamp  and  mark,  and  feloniously  did  cause  ^ 
and  procure  to  be  stamped  and  marked,  a  certain  paper,  with 
a  certain  forged  and  counterfeited  mark  and  stamp,  in  pur- 
suance, Sec.  [conclude  as  in  the  third  count  from  the  asterisk.] 
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Eighth 
count. 

Ninth 
count. 


Tenth 
count 


/ 

Eleventh 
and 
twelfth 
counts. 
Thir- 
teenth 
count. 


[*1060] 
Four- 
teenth 
count, 
fifteenth 
and  six- 
teenth 
counts. 
On  statute 
36  Geo. 
m.  C.12S. 
forforging' 


The  eighth  count  was  like  the  last,  to  the  words  '^  in  pur- 
suance, &c."  and  from  those  words  was  like  the  second  count. 

That  the  said  J.  B.  on,  &c.  with  force  and  arms,  at,  &c. 
feloniously  did  utter  a  certain  parchment,  having  thereupon 
the  impression  of  a  forged  and  counterfeited  mark,  in  pur- 
suance of  the  said  act,  made  and  passed  in  the  fortfr-eigfath 
year  aforesaid,  used  by  and  under  the  direction  of  tne  com- 
missioners appointed  to  manage  the  duties  on  stamped  vel- 
lum, parchment  and  paper,*"  for  expressing  and  denoting  a 
certain  duty,  then  and  there,  under  tne  care  and  management 
of  the  ssdd  commissioners,  that  is  to  say,  a  certain  duty  of 
two  pounds,  granted  by  the  said  last  mentioned  act  upon  such 
mortgage,  as  aforesaid,  with  intent  to  defraud  his  said  ma- 
jesty of  the  ssud  last  mentioned  duty,  he  the  said  J.  B.  then 
and  there,,  (to  wit)  at  the  time  when  he  uttered  the  said  last 
mentioned  parchment  as  aforesaid,  to  wit,  at,  &c.  aforesaid, 
knowing  the  ssud  last  mentioned  mark  to  be  forged  and  coun- 
terfeited, contrary  to  the  form  of  the  statute  in  that  case  made 
and  provided,  and  against  the  peace  of  our  lord  the  king,  his 
crown  and  dignity. 

[5*0111^  as  the  ninth  to  the  asterisk^  and  then  proceed  aa  foU 
hwa.']  For  expressing  and  denoting  a  certain  duty,  that  is 
to  say,  a  duty  of  two  pounds,  then  and  there,  under  the  care 
and  management  of  the  said  commissioners,  with  intent  to 
defraud  his  said  majesty  of  the  said  last  mentioned  duty,  he 
the  said  J.  B.  dien  and  there,  to  wit,  at  the  time  when  ne  so 
uttered  die  said  last  mentioned  parchment  as  aforesaid,  at, 
&c.  aforesaid,  knowing  the  said  last  mentioned  mark  to  be 
forged  and  counterfeited,  contrary  to  the  form  of  the  statute, 
See.  and  against  the  peace,  8cc. 

Irhe  Eleventh  and  Twelfth  counts  were  like  the  Ninth  and 
Tenth,  except  that  the  word  ^^^/^^"was  used  instead  of 
parchment. 

That  Ae  said  J.  B.  on,  &c.  with  force  and  arms,  at,  8cc. 
feloniously  did  utter  a  certain  other  parchment,  having  there- 
upon the  forged  and  counterfeited  impression  of  a  certain 
mark,  in  pursuance,  &c.  [this  count  same  as  Ninth  from  the 
word  ^^  pursuance, '^'^1 

Same  as  Thirteenth,  except  in  the  conclusion,  which  frt>m 
the  words  ^^  for  expressing,  &c."  resembled  the  tenth. 

The*"  fifteenth  and  sixteenth  counts  were  like  the  thirteenth 
and  fourteenth,  except  that  the  word  paper  was  used  instead 
of  parchment. 

The  eight  next  counts  resembled  the  last  eight,  except  that 
the  word  stamp  was  used  instead  of  mark. 

That  J.  C.  late  of,  &c.  on,  &c.  at,  &c.  aforesud,  with  force 
and  anas,  feloniously  did  counterfeit  and  forge,  and  procure 
to  be  counterfeited  and  forged,  a  stamp  and  mark,  to  resem- 
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bleu  stamp  and  mark  then  and  there  cUrected  to  be  used  in  hat 
pursuance  of  a  certain  act  of  parliament  made  at  Westmin-  stamps 
ster  in  the  county  of  Middlesex,  in  the  thirty  sixth  year  of  Cj") 
the  reign,  8cc.  intituled  an  act  for  the  better  collection  of  the 
duty  on  hats,  for  die  purpose  of  denoting  the  stamp  duty  of 
two  shillings,  charged  by  virtue  of  the  statute  in  such  case 
made  and  provided,  for  eveiy  felt  or  wool  stuff,  or  beaver 
hat,  or  any  leather  or  japanneUed  hat,  exceeding  die  price  or 
value  of  twelve  shillings,  which  should  be  uttered,  vended, 
or  sold  by  any  person  or  persons,  taking  out,  in  pursuance  of 
the  statute  in  such  case  made  and  provided,  a  license  for 
vending  or  uttering  in  Great  Britain,  by  retail,  any  hat  called 
or  known  by  the  name  of  felt  or  wool,  stuff  or  beaver  hats, 
or  any  leather  or  jappanned  hats,  with  intent  to  defraud  our 
said  lord  the  king,  m  contempt  of  our  said  lord  the  king  and 
his  laws,  against  the  peace,  &c.  and  against  the  form  of  the 
statute,  &c.  There  was  a  second  count,  chargmg  the  forging 
and  counterfeiting  a  stamp  or  mark,  to  resemble  a  stamp  or 
mark  then  and  diere  used  in  pursuance  of  a  certiun  act  of 
parliament,  intituled,  &c.  A  third  count  for  feloniously 
counterfeiting  and  resembling  the  impression  of  a  certain 
mark  then  and  there  directed  to  be  used,  8cc.  And  a  fourth 
count  for  feloniously  counterfeiting  and  resembling  the  im- 
pression of  a  certain  mark  then  and  there  used,  Sec. 

That  D.  R.  late  of,  fcc.  calico  printer,  not  having  the  fear  On  ip  Aim 
of  God  before  his  eyes,  but  being  moved  and  seduced  by  the  ^'  ^^*  >• 
instigation*  of  the  devil,  and  contriving,  and  wickedly  in-  ^j^^  ^ 
tending  our  said  lord  the  king  crafdv,  falsely,  deceitfully  ^co 
and  feloniously  to  deceive  and  defraua  of  the  duties  payable  printer ibr 
to  and  for  the  use  of  our  said  lord  the  king,  by  the  statute  in  <'of  S^n?  a 
that  case  made  and  provided,  for  and  upon  pieces  of  printed  ^?P  ?J. 
linen,  or  stained,  painted,  and  dyed,  in  Great  Britain,  on,  &c.  r*io6i  1 
with  force  and  arms,  at,  &c.  aforesaid,  upon  each  ot  the  said  first 
pieces  of  linen,  such  linen  being  then  and  there  linens  charge-  count  for 
able  by  the  statute  in  that  case  made  and  provided  with  du-  ^^H"^*'' , 
ties  payable  for  the  same,  and  for  the  use  of  our  said  lord  f^^^^j^ 
_  ataiAp  on 

(jr)   This  was  the  indictment  a-  ofevery  hat,  andtherefore  the  stamp 

gainst  Collins,  on  which  he  was  con-  was  imposed  by  24  Geo.  III.  2nd]y. 

▼icted,  2  Leach,  827.    Two  objec-  That  under    these    circumstances 

tions  were  made  for  the  prisoner  :  the  conclusion  ouf^t  to  have  been 

1st.    That  the  indictment  charged  against  the  form  of  the  statutes  in 

the  prisoner  with  havinsr  forged  a  the  plural ;  but  both  objections  were 

stamp  to  denote  a  duty  cnarged  by  over-ruled  and  the  conviction   was 

virtue  of  36  Geo.  in.  c.  125.  where-  '«upported,  2  Leach,   827.     As  to 

as  that  statute  does  not  itself  charge  the  law,  see  general  note,  ante  1022 

any  duty,  but  repeals  part  of  24  Geo.  to  1 044.  and  as  to fortn  of  indictment, 

III.  c.  51.  and  that  a  stamp  denot-  ante  10S9. 

ing  the  duties  directed  by  the  form-  (A)   See  a  similar  precedent,  4 

er  actshaU  be  afiUed  on  the  lining  Wentw.  22. 
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the  kirig)  falsely,  deceitfully,  and  feloniously  did  counterfeit 
and  forge  a  certain  stamp,  to  resemble  a  certsun  stamp  then 
and  there  provided  by  the  commissioners  of  excise  for  the 
time  being,  appointed  for  the  management  of  duties  pursu* 
ant  to  the  statute  in  that  case  made  and  provided,  to  denote 
the  charging  of  the  several  duties  by  the  statute  in  that  case 
made  and  provided,  chargeable  upon  linens  printed,  painted, 
stained  or  dyed  in  Great  Bviatam  as  aforesaid,  and  payable 
to  and  for  the  use.  of  our  said  lord  the  king,  thereby  to  -de- 
fraud our  said  lord  the  king,  for  and  upon  the  said  pieces  of 
linen  so  printed,  stained,  painted  and  dyed  in  Great  Britain  as 
aforesaid,  against  the  form  of  the  statute,  &cc.  against  the  and 
Second  peace,  &c.  And  the  jurors,  &c.  do  further  present,  that  de 
count.  g0^  j  Q^  j^^  contriving  and  wickedly  intending  our  said  lord 
the  kind  craftily,  falsely,  4cceitfuUy  and  feloniously  to  de- 
ceive and  defraud  of  the  duties  payable  to  and  for  the  use  of 
our  said  lord  the  king,  by  the  statute  in  that  case  made  and 
provided  for,  upon  ^  o^er  pieces  of  linen  printed,  stain- 
ed, painted  and  dyed  in  Great  Britain,  on,  &c.  with  force 
and  arms,  at,  &c.  aforesaid,  falsely,  deceitfully  and  felonious- 
ly, did  counterfeit  and  resemble  upon  each  of  the  said  last 
mentioned  pieces  of  linen  stained,  printed,  and  dyed  in  Great 
Britain,  and  not  being  linens  dyed  throughout  of  one  colour 
only,  and  then  and  there  being  linens  chargeable  by  the 
statute  in  that  case  made  and  provided  with  duties  payable 
for  the  same,  and  for  the  use  of  our  said  lord  the  king,  the 
impression  of  a  certain  stamp  then  and  there  provided  by  the 
commissioners  of  excise,  for  the  time  being,  appointed  for  the 
managing  of  such  duties  for  the  time  being,  by  the  statutes 
in  tiiat  case  made  and  provided,  chargeable  on  linens  print- 
ed, stained,  painted  or  dyed  in  Great  Britain  aforesaid,  and 
payable  to  and  for  the  use  of  our  said  lord  the  king,  thereby 
to  defraud  our  said  lord  die  king  of  the  said  duties,  by  vir- 
tue of  the  said  statutes  payable  to  our  said  lord  the  king,  up- 
on the  said  last  mentioned  ^ ^  pieces  of  linen,  against  the 

r#1062l  ^^i*^  ^^  ^^^  statute,  &c.  and  against  the  peace,  &c. 
On  9  Ann!  That  in  pursuance  of  and  according^  to  the  form  of  the 
c.  11. 8.  statute  in  such  case  made  and  provided,  a  certain  stamp,  on, 
44.  for  &c.  at,  &c.  was  made,  provided,  and  appointed  for  the  mark- 
Samp^  ing  and  stamping  of*  hides  and  skins,  and  of  pieces  of  hides 
sembling  and  skins,  and  of  vellum  and  parchment,  tanned,  tawed, 
the  stamp  dressed,  or  made  within  England  or  Wales,  or  town  of  Ber- 
iwed  by  ^Jct  upon  Tweed,  to  denote  the  charging  of  the  duties  by 
officers  ^^  statute  in  such  case  made  and  provided,  payable  to  our 
for  mark-  said  lord  the  king,  for  and  in  respect  tiiereof,  which  said 
ing  and  stamp  on  the  said,  &c.  at,  &c.  aforesaid,  was  used  for  the 
Jdd"^"*^  purpose  aforesaid,  and  that  one  T.  C.  late,  of  &c.  afterwards^ 
r*1062l  ^^^  ^^^  ^^  making  oi  the  statute  in  that  case  made  and 
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provided,  to  wit,  on  the  said,  Sec.  at,  &c.   aforesaid,  with  shins,  and 
force  and  arms,  feloniously  did  couijteffeit  and  forge  a  cer-  Pj^^®  ^ 
tain  stamp,  to  resemble  the  said  stamp  so  as  aforesaid  made  ^^^^^   ^^^ 
and  provided  and  appointed,  and  then  and  there  used,  fn  pur-  (»p 
suance  of  and  accordmg  to  the  form   of  the  statute  in  such  First 
case  made  and  provided,  with  intent  thereby  to  defraud  our  fojl^n^^*^ 
said  lord  the  king  of  the  duties  aforesaid,  in  contempt  of  our  gtamp  to 
said  lord  the  king  and  his  laws,  against  the  peace,  &c.  and  resemble, 
contrary  to  the  form  of  the  statute,  &c.     And  the  jurors,  &c.  ^^• 
do  further  present,  that  in  pursuance  of  and  according  to  second 
the  form  of  the  statute  in  such  case  made  and  provided,  a  count, 
certain  stamp,  on,  &c.  at,  &c.  aforesaid,  was  made,  provided,  for  coun- 
and   appointed,  for   the  marking    and   stamping  of   hides  terfeiting 
and  skins,  and  of  pieces  of  hides  and  skins,  and  of  vellum  sembUniP 
and  parchment,  tanned,  tawed,  dressed  or  made  in  England  or  impres. 
Wales,  or  town  of  Berwick  upon  Tweed,  to  denote  the  charg-  sion  upon 
ing  the  duties  by  the  statutes  in  snch  case  made  and  provid-  ^^^^  ^^• 
ed,  payable  to  our  said  lord  the  king,  for  and  in  respect  there- 
of, which  said  last  mentioned  stamp  from  the  day  and  year 
last  aforesaid,  until,  8^c.  at.  Sec.  aioresaid,  was  used  for  the 
purposes  last  aforesaid,  and  that  the  aforesaid  T.  C.  after 
the  making  of  the  statute  in  such  case  made  and  provided 
40  wit,  at  divers  times,  and  in  and  upon  divers  days  within 
the  time  last  aforesaid,  at,  &c.  aforesaid,  with  force  and  arms, 
in  and  upon  several  hides,  and  in  and  upon  several  skins,  and 
in  and  upon  several  pieces  of  hides,  and  in  and  upon  seve- 
ral pieces  of  skins,  that  is  to  say,  in  and  upon  twenty  hides, 
and  in  and  upon  twenty  skins,  and  in  and  upon  twenty  pieces 
of  hides,  and  in  and  upon  twenty  pieces  of  skins  respect- 
ively, tanned  within  Wales,  the  impression  of  the  said  last 
mentioned  stamp  feloniously  did  counterfeit  and  resemble, 
with  intent  thereby  to  defraud  our  said  lord  the  king  of  the 
duties  last  aforesaid,  contrary  to  the  form  of  the  statute,  &c. 
and  against  the  peace,  &c.  [Third  count  similar  to  the  second^ 
only  stating  that  T.  C.  did  thereby  defraud^  &fc.  instead  of 
averring  the  real  intention.     Fourth  count  for  selling  and 
uttering,]  *" 

That*  J.  G.  gent,  and  E.  his  wife,  in  right  of  her  the  said  [*1063] 
E.  on,  &c.  and  long  before  were  and  continually  from  thence  Fofforg- 
hitherto  have  been,  and  still  are  seised  in  their  demesne  as  of  J[Jfe?of"" 
fee  of  and  in  certain  messuages,  lands  and  tenements,  called  J.  bargain 
with  their  appurtenances  in  the  parish  of  C.  in  the  county  of  and  sale 
E.  and  that  J.  C.  late  of,  &c.  being  a  person  of  evil  name  and  *^' *  ^^"^ 
fame,  and  of  a  wicked  disposition,  and  contriving  and  intend-  i^^^  ^' 

-  another's 

freehold 
(t)  See  a  similar  precedent,  Cro.     to   1044.  and  as  to  form  of  indict- 

C.  C.  408.  7th  Ed.    8th  Ed.  220.  as     xnent»  ante  1039. 

to  law,  see  general  note,  ante  1022 
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MUte  in  ing  the  said.  J.  G.  and  E.  his  wife  unjustly  to  aggrieve,  and 
^^^^  with  an  intent  the  state  qf  freehold  of  them  the  said  J.  G.  and 
upon  Stat.  E.  of  and  in  the  said  lands,  tenements  and  hereditaments 
5  Eliz.  c.  called  J.  in,  &c.  aforesaid,  and  the  right,  title,  and  interest  of 
14-  W  the  said  J.  G.  and  E.  of  and  in  the  same  should  be  molested 
First  and  troubled,  afterwards,  to  wit,  on  the  said,  &c.  at,  &c.  upon 

count  Stat-  j^jg  ^^^  head  and  imagination  with  force  and  arms,  wit- 
thl  mden-  ^^"S^Fv  subtly  and  falsely  did  forge  and  make  and  cause  to 
tore  of  be  forged  and  made,  a  certsun  false  writing  sealed  pur- 
bargain  porting  to  be  sealed  and  delivered  by  the  said  J.  G.  and  £. 
and  for  a  ^^^  j  ^^  itself  purporting  to  be  an  indenture  of  bargain  and  sale 
for  one  year,  and  to  bear  date,  on,  &c.  and  supposed  to  be 
made  between  them  the  said  J.  G.  and  E.  by  the  names  of  J. 
G.  of  the  city  of  G.  gentleman,  and  E.  his  wife  of  the  one 
part,  and  the  aforesaid  J.  C.  by  the  name  of  J.  C.  of  L.  mer^ 
chant,  of  the  other  part,  in  which  jsaid  indenture  is  mentioned 
and  supposed  in  substance,  (among  other  things)  ^  That  for 
and  in  consideration  of  the  sum  of  five  shilhngs  of  lawful 
money  of  Great  Britain  to  the  said  J.  G.  and  E.  his  wife  in 
hand  paid  by  the  said  J.  C.  at  or  before  the  sealing  and  delive- 
ry of  the  same  indenture,  the  receipt  whereof  the  said  J.  G. 
and  E.  his  wife  thereby  are  mentioned  to  have  acknowledged, 
they  the  said  J.  G.  and  E.  his  wife  had  granted,  bargsuned, 
and  sold  unto  the  said  J.  C.  all  that  park,  &c.  {setting'  forth 
the  description  of  the  premises.]  to  have  and  to  hold  the  said 
p^k,  trees,  woods,  underwoods,  deer,  hereditaments  and  ap- 
purtenances thereby  bargained  and  sold,  or  meant,  mention- 
ed, or  intended  so  to  be,  and  every  part  thereof  unto  the  said 
J.  C.  his  executors,  administrators,  and  assigns,  from  the  day 
next  before  the  date  of  the  same  indenture,  for  and  during 
and  until  the  full  end  and  term  of  one  whole  year  from  Aence 
next  following,  and  fidly  to  be  complete  and  ended,  yielding 
and  paying  therefore  upon  the  last  day  of  the  said  term, 
thereby  granted  the  rent  of  one  pepper  com  if  the  same 
should  be  lawfully  demanded ;''  to  the  intent  and  purpose 
that  by  virtue  therof  and  of  the  statute  for  transferring  uses 
[*1064]  into  possesion,  the  said  J.  C.  might*  be  in  actual  possession 
of  all  and  singular  the  said  premises  thereby  granted,  bar- 
gained and  sold,  or  meant  or  intended  so  to  be,  and  thereby 
might  be  enabled  to  receive  and  take  the  grant  and  release, 
reversion  and  inheritance  thereof,  to  the  use  of  himself,  his 
heirs  and  assigns  for  ever,  to  the  great  damage  of  die  said  J. 
G.  and  E.  his  wife,  against  the  form  of  the  statute,  &c.  and 


(k)  See  sbnilar  precedents,  Cro.  neral  note,  ante  1044  to  1032.  and 
C.  C.  7th.  Ed.  379.  8th  Ed.  209.  as  to  the  form  of  indictment,  ante 
Starkie,  481.    As  to  the  law,  see  ge-     1039. 
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against  the  peace,  he.  And  the  jurors,  &c.  do  fmther  pre-  Second 
sent,  that  the  said  J.  C.  contriving  and  intending  the  said  J.  fo^ns^' 
G.  and  E.  his  wife  as  aforesaid,  unjustljr  to  aggrieve,  and  there- 
with the  said  intent  that  the  state  of  freehold  of  them  the  said  1^^^* 
J.  G.  and  £.  in  right  of  the  said  E.  of  and  in  the  said  lands, 
tenements  and  hereditaments,  and  the  right,  title  and 
interest  of  them  the  said  J.  G.  and  E.  of  and  in  the  same, 
should  be  molested  and  troubled,  on  the  said,  &c.  at,  &c. 
aforesaid,  upon  his  own  head  and  imagination  with  force  and 
arms,  &c.  wittingly,  subtly  and  falsely  did  forge  and  make, 
and  cause  to  be  forged  and  made  one  other  false  writing  seal- 
ed, in  itself  purporting  to  be  an  indenture  of  release,  and  to 
bear  date  on  the  twenty-second  day  of  September,  in  the  said 
first  year  of  the  reign  of  our  said  lord  the  now  king,  and  sup- 
posed to  be  made  between  them  the  said  J.  G.  and  £.  his 
wife  by  the  names  of  J.  G.  of  the  city  of  G.  gentleman,  and 
E.  his  wife  of  the  one  part,  and  the  said  J.  C  by  the  name  of 
J.  C.  of  L.  merchant,  of  the  other  part,  in  which  said  inden- 
ture of  release  is  mentioned,  and  supposed  in  substance, 
(among  other  things)  ^^  That  for  and  in  consideration  of  the 
sum  of  four  thousand  five  hundred  pounds  of  lawful  money 
of  Great  Britain,  to  the  said  J.  G.  and  E.  his  wife  in  hand 
paid  by  the  said  J.  C.  at  or  before  the  sealing  and  delivery  of 
the  said  indenture  of  release,  the  receipt  and  payment  where- 
of the  said  J.  G.  and  E.  his  wife  by  the  same  indenture  of 
release  are  mentioned  to  have  acknowledged,  and  of  the  same 
and  every  part  thereof  to  have  acquitted,  exonerated  and  dis- 
charged the  said  J.  C.  his  heirs,  executors,  administrators 
and  assigns,  and  every  of  them,  thereby  they  the  said  J.  G. 
and  E.  his  wife  had  granted,  bargained,  sold,  aliened,  re- 
released  and  confirmed,  and  by  the  same  indenture  of  re- 
lease have  granted,  bargained,  sold,  aliened,  released  and  con- 
firmed to  uie  said  J.  C.  as  by  the  same  indenture  is  supposed 
(in  his  actual  possession  then  being,  by  virtue  of  a  bargain 
and  sale  to  him  thereof,  made  and  granted  by  the  said 
J.  G.  and  E.  his  wiife  in  consideration  of  five  shillings,  by  in- 
denture bearing  date  the  day  next  before  the  day  of  the  date 
of  the  same  indenture  of  release  fqr  one  whole  year,  to  begin 
from  the  day  next  before  the  day  of  the  date  of  the  said  in- 
denture of  bargain  and  sale,  and  mentioned  to  be  executed  be- 
fore the  supposed  sealing  and  delivery  of  the  same  indenture 
of  release,  and  by  force  of  the  statute  for  transferring  uses 
into*"  possession,)  to  his  heirs  and  assigns  for  ever,  all  that  r*'1065] 
part,  &c.  [again  setting'  out  the  premises  J]  to  have  and  to  hold 
the  said  park,  trees  woods,  underwoods,  deer,  heriditaments 
and  appurtenances,  thereby  granted  and  released,  or  meant, 
mentioned  or  intended  sp  to  be,  and  every  part  thereof  to  the 
Crim,  Law.  vol.  hi,  3  q^ 
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said  J.  C.  heirs  and  assigns,  and  to  the  only  proper  use,  be* 
nefit  and  behoof  of  the  said  J.  C.  his  heirs  and  assigpis  ;  to 
Third        iY^q  great  damage,  &c.  [as  before.]     And  the  jurors,   &c.  do 
^]j)J^^' further  present,   that  the  said   J.  C.  being  a  person  of  evil 
the  inden-  name  and  fame,  and  of  a  wicked  disposition,  and  contriving 
lure  of      and  intending  the  said  J.  G.  gentleman,  and  £.  his  wife  un- 
^*dF^e    justly  to  aggrieve,  and  with  an  intent  that  the  state  of  frec- 
fora  year.  ^^'^  ^^  them  the  said  J.  G.  and  E.  in  right  of  the  said  E.  of 
and  in  certain  lands,  tenements  and  hereditaments,  called  J. 
in,  &c.  aforesaid,  and  the  right,  title  and  interest  of  the  said 
J.  G.  and  E.  of  and  in  the  same  should  be  molested  and  trou- 
bled, on  the  said,  &c.  at  the  said,   &c.  with  force  and  arms, 
falsely  did  pronounce  and  publish  one  false,   forged  writing, 
sealed,  purporting  to  be  sealed  and  delivered  by  the  said  J. 
G.  and  E.  his  wife,  as  a  true  writing,  he  the  said  J.  C.  know- 
ing that  writing  to  be  a  false,  forged  and  counterfeited  writ- 
ing, the  same  writing  in  itself  purporting  to  be  an  indenture 
.    of  bargain  and  sale  for  one  year,  and  to  bear  date,  on,  Hicc. 
and  to  be  made  between  the  said  J.  G.  and  E.  by  the    names 
of  J.  G.  of  the  rity  of  G.  gentleman,  and  E.  his  wife,    of  the 
one  part,  and  the  said  J.  C.  by  the  name  of  J.  G.  of  L.  mer- 
chant, of  the  other  part,  in  which  same  last  mentioned  inden- 
ture of  bargain  and  sale  is  mentioned  and  supposed  in  sub- 
stance (amone  other  things)  "  That,  Ac."  set  out  the  indert" 
ture  as  in  the jlrst  count,']  to  the  intent  and  purpose  that  by 
virtue  thereof,  and  of  .the  statute  for  transferrmg  uses  into 
possession,  the  said  J.  C.  might  be  in  actual  possession  of 
all  and  singular  the  said  premises  thereby  granted,  bargain- 
ed and  sold,  or  meant  and  intended  so  to  be,  and  thereby 
might  be  enabled  to  accept  and  take  the   grant  and  release, 
reversion  and  inheritance  thereof,  to  the  use  of  himself,  his 
heirs  and  assigns,  for  ever,  (he  the  said  J.  C.  at  the  said 
time  that  he  the  said  J.  as  aforesaid  did  publish  and   pro- 
nounce the  said  false,  forged  writing  as  a  true  writing,  well 
^  ^  ^^'  knowing  that  writing  to  be  falsely  forged,)  to  the  great  da- 
forforging  ^*g^i  ^c.  [Conclusion  as  ante  1064.     Fourth  count  like  the 
a  bond       third  inform^  for  publishing  the  forged  indenture  of  release^ 
signed       setting  out  the  instrument  as  in  second  count.] 
m^k*and        Nottingham.  That  B.  W.  late  of,  &c.  and  W.  M.  late  of,&c. 
publishing  ^^-i  ^<^*  vfuh  force  and  arms,  at,  &c.  aforesaid,  feloniously  did 
the  same,  falsely  make,  forge  and  counterfeit,  and  did  cause  and  pro- 
with  in-     cure  to  be  falsely  made,  forced  and  counterfeited,  a  certain 

tent  to  de-  j  ^        o  7 

fraud    the  ■  

*p  ♦^"*^"       (0  See  a  similar  precedent  Cro.  the  form  would  still  be  similar.  As  to 

ottneper-^    C.  395.  7th  Ed.   Starkie,   497.  tlie  law,  see  general  note,  ante  1022. 

son  wip-      yj^jg  precedent  was   framed  on  2  to  1044.  and  as  to  the  fbnn  of  indict- 

posed  to   ^g^    j^    g    25.  but  bonds  are   in-  ment,  ante  1039. 
ftavc  made  ^y^^^^  j^  45  Gco.  HI.  c.  89.  Uiouch 
It.  (0                                                               * 
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bond,  purporting*  (m)  to  be  signed  by  one  J.  L.  then  de-  [*1066] 
ceased,  in  his  life  time,  with  the  mark  of  him  the  said  J.  L. 
and  to  be  sealed  and  delivered  by  the  said  J.  L.  in  his  life 
time,  the  tenor  of  which  said  bond  is  as  follows,  ^^  Know  all 
men,  &c.  [here  set  out  the  bond  verbatim.']  the  mark  of  J.  +  L. 
Sealed  and  delivered  in  the  presence  of the  mark  of  A. 

B.  C.  D.''  with  intent  to  defraud  W.  B.  and  T.  W.  executors 
of  the  last  will  and  testament  of  the  said  J.  L.  of  the  sum  of 
two  hundred  and  fifty  pounds,  against  the  form  of  the  sta- 
tute, &c.  and  against  the  peace  of,  &c.  And  the  jurors,  &c.  Second 
do  further  present,  that  the  aforesaid  B.  W.  and  W.  M.  after-  ^^""^' 
wards,  to  wit,  on  the  said,  &c.  at,  &c.  aforesaid,  a  certain 
false,  forged  and  counterfeit  bond,  purporting  to  have  been 
signed  by  the  said  J.  L.  then  deceased,  in  his  life  time,  with  his 
mark,  and  to  have  been  sealed  and  delivered  by  the  said  J. 

L.  in  his  life  time,  with  force  and  arms,  feloniously  did  utter 
and  publish  as  a  true  bond  ;  which  said  bond  so  as  aforesaid 
falsely  made  and  counterfeited,  is  in  the  words  and  figures 
following,  [here  set  out  the  bond.]  with  an  intent  to  defraud 
the  said  W.  B.  and  T.  W.  executors  of  the  last  will  and  tes- 
tament of  the  said  J.  L.  of  the  sum  of  two  hundred  and  fifty 
pounds,  the  said  B.  M.  and  W.  M.  at  the  time  of  publishing 
the  said  last  m'^ntioned  false,  forged  and  counterfeit  bond, 
by  them  as  aforesaid,  then  and  there  well  knowing,  and  each 
of  them  well  knowing  the  said  bond  to  have.been  false,  forged 
and  counterfeited,  against  the  form  of  the  statute,  &c.  and 
against  the  peace,  fcc. 

That  A.  B.  late  of,  &c.  on.  Sec.  at,  &c.  aforesaid,  felonious-  ^"^  ^^• 
ly  did  falsely  make,  forge  and  counterfeit,  and  feloniously  forfWrnr 
did  cause  and  procure  to  be  falsely  made,  forged  and  coun-  and  utter- 
terfeited,  and  feloniously  did  willingly  act  and  assist   in  the  injgrabond, 
false   making,  forging  and  counterfeiting,  a  certain  bond,  ^^^j^/^\^, 
which  said  false,  forged  and  counterfeited  bond  is  as  follows,  defraud 
that  is  to  say, "  Know  all  men,  &c."  [here  set  out  a  fac  simile  twodiffer- 
ofthe  bond  and  condition.]  whhmtentiQn  to  defraud  the  said  ^"*  P®"^- 
W.  A.  against  the  form  of  the  statute,  &c.  and  against  the  pj^^  ^**^ 
peace,  &c.  And  the  jurors,  &c.  do  further  present,  that  the  count  for 
said  A.  B.  afterwards,  to  wit,  on  the  said,  &c.  with  force  and  forging 
arms,  at,  &c.  aforesaid,  feloniously  did  utter  and  publish   as  i^^^^J^' 
true  a  certain  other  false,  forged  and  counterfeited  bond,  which  c^unt   for 
said*  last  mentioned  false,  forged  and  counterfeited  bond,  is  uttering  it 
as  follows,  that  is  to  say,  "  Know,  &c."  [set  out  the  bond  as  knowing 
before^]  with  intention  to  defraud  the  said  W.  A.  he  the  said  ^^^  ®  ^^^' 

, [*106r] 

(m)  As  to  the  propriety  of  stating  the  law,  aee  general  note,  ante  1022 

the  purport,  see  ante  1040.  to    1044.  and  as  to  fomi  of  Indict* 

(n)  See  a  similar  precedent  Cro.  roent,  ante  1039. 

C.  C.  217.  Cro.  C.  A.  419.    As  to 
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A.  B.  at  the  time  of  the  uttering  and  publishiag  of  the  said 
last  mentioned  false,  forged  and  counterfeited  bond,  then  and 
there  well  knowing  the  same  to  be  false,  forged  and  coun- 
terfeited, against  ti^e  form  of  the  statute,  &c.  and  against  die 
peace,  &c. 
Indict-  That  S.  L.  widow,  heir  at  law  of  Sir  A.  C.  knight,  de- 

mcnt^for    ceased,  on,  &c.  and  long  before,  was  and  still  is  seised  in  her 
yrm,  on  2  demesne  as  of  fee  of  and  in  certain  messuages  and  tene- 
Geo.  II.  c.  ments,  with  the  appurtenances,  situate  and  being  in,  &g.  as 
25. and 45.  heir  at  law  of  the  said  Sir  A.  C.  who  died  seised  thereof  in 
89.%hich  ^^^  demesne  as  of  fee,  and  that  £.  B.  late  of,  &c.  and  M.  M. 
re-enacts    ^^^  of,  &c.  on,  &c.  aforesaid,  at,  &c.  aforesaid,  with  force  and 
itsprivi.     arms,  feloniously  did  falsely  make,  forge,  and  counterfeit, 
nona.  (o)    ^md  feloniously  did  cause  and  procure  to  be  falsely  made, 
c^t  for    ^<^^S^d,  and  counterfeited,  and  feloniously  did  willingly  act 
foreing      and  assist  in  the  false  making,  forging  and  counterfeiting,  a 
with  in-      certsun  paper  writing  with  a  seal  thereto  affixed,  purporting 
fnSid^the    ^^^  ^^  ^  *^  last  will  and  testament  of  the  said  Sir  A.  C.  de- 
heir  at       ceased,  and  to  be  signed  by  the  said  Sir  A.  C.  in  his  life- 
law,  time,  with  the  name  of  A.  C.  and  to  be  sealed  and  delivered 
by  the  said  Sir  A.  C.  in  his  life-time,  as  and  for  his  last  will 
and  testament,  the  tenor  of  which  sBid  false,  forged,  and 
counterfeited  will  in  writing  is  as  follows,  thut  is  to  say ;  ^  In 
the  name  of  God,  amen :  1  A.  C.  &c."  [set  out  the  -wtUverko' 
tint,  as  it  may  be,]  with  intent  to  defraud  the  said  S.  L.  of  the 
said    messuages  and  tenements,  with  the  appurtenances, 
against  the  form  of  the  statute,  &c.  and  against  the  peace,  &c. 
ooun?for    ^^^  *^  jurors,  &c.  do  further  present,  that  the  said  S.  L. 
uttering     OQ  ^^  said,  &c.  and  long  before,  was  and  still  is  seised  in  her 
and  pub-    demesne  as  of  fee  of,  and  in  certain  messuages  and  tenements, 
^*^"fif       with  the  appurtenances,  situate  and  being  in,  &c.  aforessud, 
^tcntion.*  as  heir  at  law  of  the  ssud  Sir  A.  C.  who  died  seised  thereof 
in  his  demesne  as  of  fee,  and  that  the  said  £.  B.  and  M.  M. 
afterwards,  to  wit,  on  the  said,  &c.  at,  &c.  aforesaid,  a  certain 
false,  forged   and  counterfeited   paper  writing,  with  a  seal 
thereto  affixed,  purporting  to  be  the  last  will  and  testament 
[*1068]  of  the  said  Sir  A.  C.  deceased,  and  to  be*  signed  by  the 
said  Sir.  A.  C.  in  his  life-time,  with  the  name  of  A.  C.  and 
to  be  sealed  and  delivered  by  the  said  Sir  A.  C.  in  his  life- 
time, as  and  for  his  last  will  and  testament,  with  force  and 


(o)  See  this  precedent,  Cro.  C.  andaato  the  form  of  Indictment  ante 

C.  225.   Starkie.  503.    It   waa  the  1039. 

indictment  against  Birch  and  Kartin  (A)  An  objection  was  taken  to  this 

on  which  th€y  were  convicted  and  mode  of  expres^on  as  not  bringing 

executed,  see  1  Leach  79,    See  in-  the  case  within  the  words  of  the 

dictments   for   forging  a  will,   10  statute  but  it  was  held  sufficient,  1 

Harg.  St.  Tr.  183.    As  to  the  law  Leach,  79. 
see  general  note,  ante  1022  to  1044. 
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arms,  feloniously  did  utter  and  publish,  ^s  a  true  will  in 
writing,  the  tenor  of  which  said  false,  forged,  and  counter- 
feited will  in  writing  is  as  follows,  that  is  to  say,  [here  set  out 
the  will  as  before^]  with  intention  to  defraud  the  said  S.  L. 
of  the  said  last  mentioned  messuages  and  tenements,  with  the 
appurtenances,  (they  the  said  E.B.  and  M.  M.  at  the  time  of 
the  uttering  and  publishing  of  the  said  false,  forged  and  coun- 
terfeited will  in  writing,  by  them  as  aforesaid,  then  and  there 
well  knowing  the  same  will  to  be  false,  forged  and  counterfeit- 
ed,) agsunst  the  form  of  the  statute,  &c.  and  against  the  peace, 
&c.  And  the  jurors,  &c.  do  further  present,  that  the  said  Sir  A.  Third 
C.  Icnight,  4cceased,  was  in  his  ufe-time,  to  wit,  on,    &c.  ^^^ 
aforesaid,  and  long  before,  seised  in^his  demesne  as  of  fee,  of  that  s&  A. 
and  in  certain  messuages  and  tenements,  with  the  appurte-  C.  died 
nances,  situate  and  bein^  in,  &c.  aforesaid,  and  on  the  said,  seized,&c. 
&c.  at,  &c.  aforesaid,  died  so  seised^  of  and  in  the  said  mes-  ^jj?-^^ 
suages  and  tenements,  with  the  appurtenances,  without  dis-  will,  and 
posing  thereof  by  his  last  will  and  testament  to  any  person  or  that  they 
persons  whatsoever,  whereby  the  said  messuages  and  tene-  ^of^d 
ments,  with  the  appurtenances,  at,  &c.  aforesaid,  upon  the  ^^^^^^^^ 
death  of  the  said  Sir  A^  C.  descended  and  came  to  the  said  fraud  the 
S.  L.  as  the  heir  at  law  of  the  said  Sir  A.  C.  and  that  the  ssad  heir. 
£.  B.  and  M.  M.  afterwards,  to  wit,  on  the  said,  &c.  at,  &c. 
aforesaid,  with  force  and  arms,  feloniously  did  falsely  make, 
for^  and  counterfeit,  and  feloniously  did  willingly  act  and 
assist  in  the  false  making,  forging  and  counterfeiting  a  cer- 
tain paper  writing,  with  a  seal  thereto  affixed,  purporting  to 
be  the  last  will  and  testament  of  the  8ai4  Sir  A.  C.  deceased, 
and  to  be  signed  by  the  said  Sir  A.  C.  In4u8^  life  time,  with 
the  name  of  A.  C.  and  to  be  sealed  and  delivered  by  the  said 
Sir  A.  C.  in  his  life  time,  as  and  for  his  last  will  and  testa- 
ment, the  tenor  of  which  said  false,  forged  and  counterfeited 
will  in  writing,  is  as  follows,  that  is  to  say,  &c.  [here  set  out 
the  Will  as  before^]  with  intention  to  defraud  the  said  S.  L.  of 
the  said  last  mentioned  messuages  and  tenements,  with  the 
appurtenances,  against  the  form,  &c.  and  against  the  peace,  Fourth 
&c.  [Fourth  count  for  uttering  such  xvillj  bearing  the  same  re*  S?^** 
semblance  to  the  third,  that  the  second  does  to  the  first, "]  And  count  for 
the  iurors.  See.  do  further  present,  that  the  said  Sir  A.  C.  uttering 
knight,  deceased,  was  In  his  life  time,  to  wit,  on  the  said,  &c.  ^i^  i"- 
and  long  before,  seized  in  his  demesne  as  of  fee,  of  and  in  frJJJd  Ae' 
certain  messuages  and  tenements,  with  the  appurtenances,  si-  person 
tuate  and  being  in  the  parish.  Sec.  and  on  the  said.  Sec*  at,  who 
&c.  aforesaid,  died  so  seized  of  and  in  the  said  messuages  and  j^^'u^^X 
tenements,  with  the  appurtenances,  without  disposing  thereof  titled. 
by  his  last  will  and  testament  to  any  person  or  persons  what-  [#1069] 
soever,  and  that  the  said  E.  B.  and  M.  M.  afterwards,  to  wit, 
on  the  said,  &c.  at,  &c.  aforesaid,  with  foree  and  arms,  felo- 
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niously  did  utter  and  publish  as  true,  a  certain  false,  forged 
and  counterfeited  paper  writing  with  a  seal  thereto  affixed^ 
purporting  to  be  the  last  will  and  testament  of  the  said  Sir  A. 
C.  deceased,  and  to  be  signed  by  the  said  Sir  A.  C.  in  his 
life  time,  with  the  name  of  A.  C.  and  to  be  sealed  and  deli- 
vered by  the  said  Sir  A.  C.  in  his  life  time,  as  and  for  his  last 
will  and  testament,  the  tenor  of  which  said  false,  forged  and 
counterfeited  will  in  writing,  is  as  follows,  that  is  to  say, 
"  In  the  name,  &c."  [here  set  out  the  will  as  before^']  with  in- 
tention to  defraud  the  person  or  persons  who  would  by  law 
be  entitled  to  the  aforesaid  messuages  and  tenement,  with  the 
appurtenances,  whereof  the  said  Sir  A.  C.  died  seized  so  as 
aforesaid,  (they  the  said  £.  B.  and  M.  M.  at  the  time  of  the 
uttering  and  publishing  of  the  said  false,  forged  and  counter- 
feited will  in  writing  by  them  as  aforesaid,  then  and  there 
well  knowing  the  same  will  to  be  false,  forged  and  counter- 
feited,) against  the  form  of  the  statute,  &c.  and  against  the 
peace,  &c. 
Por  foTtf-  That  N.  A.  late  of.  See.  deceased,  was  in  his  life  time,  to 
i"f^coD^  wit,  on,  8ic.  and  long  before,  and  at  the  time  of  his  death 
hold  seized  of  and  in  five  sixth  parts  undivided  of  and  in  three 

premisei,  certain  copyhold  or  customary  messuages,  lands  and  tene- 
.Andoer-  ments,  widi  their  appurtenances,  situate  in,  &c.  and  held  of 
dkfraiid  ^^  ^°^  °^  ^^  manor  of  S.  in  the  said  county  of  M.  accord- 
the  CO-  ing  to  the  custom  of  the  manor  of  S.  and  that  the  said  five 
heiresses  sixth  undivided  parts  of  and  in  the  said  three  copyhold  or 
j^law  who  customary  messuages,  lands  and  tenements,  with  their  ap- 
married.  purtenances,  on  the  death  of  the  said  N.  A.  intestate,  by  the 
\q)  custom  of  the  said  manor  of  S.  otherwise  S.-  would  have  de- 

scended to  the  heir  or  heiresses  at  law  of  the  said  N.  A.  and 
thatS.  the  wife  of  T.  G.  of,  &c.  M.  the  wife  of  C.  S.  of,  &c, 
and  £.  the  wife  of  G.  P.  of,  &c.  are  the  coheiresses  at  law  of 
the  said  N.  A.  deceased,  and  that  C.  M.  late  of,  Sic.  G.  P. 
and  T.  F.  late  of.  Sec.  aforesaid,  gentleman,  on,  &c.  aforesaid, 
with  force  and  arms,  feloniously  did  falsely  make,  forg^  and 
counterfeit  and  cause  and  procure  to  be  falsely  made,  forged 
and  counterfeited,  and  willingly  act  and  assist  in  the  false 
making,  forging  and  counterfeiting,  a  certain  paper  writing 
with  a  seal  thereto  affixed,  purporting  to  be  the  last  will 
^1070]  ^"^  testament  of  the  said  N.  A.  deceased,  and*  to  be 
signed  by  the  said  N.  A.  in  his  life  time  with  the  name 
of  N.  A.  and  to  be  sealed,  declared  and  published  in 
his  life  time,  as  and  for  his  last  will  and  testament,  the  tenor 
of  which  false,  forged  and  counterfeited  will,  is  as  follows, 
that  is  to  say,  [here  insert  a  copy  of  the  willforgedy  verbatiofij 

(q)   See  a  similar  precedent,  4     note^  ante  1023  to  1044.  and  as  to 
Went.  35.    As  to  law,  see  g^eneral     form  of  indictment,  ante  1039. 
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with  the  attestation  and  witnesses*  names^  with  intention  to 
to  defraud  the  said  S.  the  wife  of  the  said  T.  G.  M.  the  wife 
of  the  said  C.  S.  and  E.  the  wife  of  the  said  G.  P.  of 
the  said  copyhold  messuages,  lands  and  tenements,  with 
their  appurtenances,  against  the  form  of  the  statute,  &c. 
and  against  the  peace,  &c.  [Second  count  for  uttering 
with  alike  intent^  like  second  count  in  the  last  precedent. "]  [  The 
third  count  the  same  as  the  first  with  intention  to  defraud 
the  coheiresses  and  their  husbands,  as  follows^']  with  intent  to 
defraud  the  said  T.  G  and  S.  his  wife,  C.  S.  and  M.  his  wife, 
and  G.  P.  and  £.  his  wife,  of  the  said  last  mentioned  five 
sixth  parts  undivided,  of  and  in  the  said  three  last  mentioned 
copyhold  or  customary  messuages,  lands  and  tenements,  with 
their  appurtenances,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our 
said  lord  the  king,  his  crown  and  dignity.  [The  fourth 
count  like  the  second^  only  stating  the  intention  to  be^  to 
defraud  the  with  their  wives  the  coheresses,  as  follows^ 
with  intent  to  defraud  the  said  T.  G.  and  S.  his  wife, 
C.  S.  and  M.  his  wife,  and  G.  P.  and  £.  his  wife,  of 
the  said  last  mentioned  five  sixth  parts  undivided,  of 
and  in  the  ssdd  three  last  mentioned  copyhold  or  cus- 
tomary niessuages,  lands  and  tenements,  with  their  ap- 
purtenances, &c.  [The  fifth  count  like  the  first ^  to  defraud 
the  heir  or  heiresses  at  law^  by  forging  the  wi//,  as  foU 
lows^]  with  intent  to  defraud  the  heir  or  heiresses  at  law  of 
the  said  N.  A.  deceased,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our 
said  lord  the  king,  his  crown  and  dignity.  [TTie  sixth  count 
the  same  as  the  second^  to  defraud  the  heir  or  heiresses  by  ut- 
tering the  forged  will,  as  follows^]  with  intent  to  defraud  the- 
heir  or  heiresses  at  law  of  the  said  N.  A.  deceased,  (they  the 
said  C.  M.  otherwise  S.  otherwise  A.  G.  P.  and  T.  F.  at  the 
time  of  uttering  and  publishing  of  the  said  false,  forged 
and  counterfeited  will  in  writing,  by  them  as  aforesaid,  then 
and  there  well  knowing  the  said  will  to  be  false,  forged  and 
counterfeited,)  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said  lord 
the  king,  his  crown  and  dignity.  [The  seventh  count  like 
the  fifth^  except  in  these  words^  **  with  intent  to  defraud 
the  next  of  kin,"  as  follows^]  with  intent  to  defraud  the  next 
of  kin,  of  the  said  N.  A.  deceased,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  said  lord  the  king,  his  crown  and*  dig-  [#1071] 
nity.  [TTie  eighth  count  like  the  sixth,  except  by  uttering 
to  defraud  the  next  of  kin,  as  follows,]  with  intent  to  de- 
fraud the  next  of  kin  of  said  N.  A.  deceased,  they  the  said 
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C.  M.  otherwise  S.  otherwise  A.  G.  P.  and  T.  F.  at  the  time 
of  uttering  and  publishing  of  the  said  false,  forged  and  coun- 
terfeited will  in  writing  by  them  as  aforesaid,  then  and  there 
well  knoiv^ing  the  said  will  to  be  false,  forged  and  counterfeit- 
ed, against  the  form  of  the  statute  in  such  case  made  and 
Erovided,  and  against  the  peace  of  our  said  lord  the  king, 
is  crown  and  dignity.     And  the  jurors,  &c.  do  furdier  pre- 
aTn  a    ^^^^y  ^^^  ^^  *^^  ^*  ^'  deceased,  was  in  his  life-time,  to 
died  with.  ^^^i  ^^9  ^^*  ^^^  ^^^  before,  and  at  the  time  of  his  death, 
out  a  will    seised  of,  and  in  five  sixth  parts  undivided  of,  and  in  three 
and  state-  copyhold  or  customary  lands  or  tenements,  with  their  appur- 
rwytobe  t^^^^^es,  situate  in,  &c.  aforesaid,  and  held  of  the  lord  ot  the 
wi£  in-     manor  of  S.  in  the  siud  county  of  M.  according  to  the  cus- 
tention  to   tom  of  the  said  manor,  and  on,  &c.  at,  &c.  died,  so  seised  of 
defraud      ^md  in  the  said  last  mentioned  five  sixth  parts  undivided  of, 
o/penons  ^^^  ^^  ^^  ^^^^  three  last  mentioned  copyhold  or  customai/ 
entitled      messuages,  lands  and  tenements,  with  tneir  appurtenances, 
by  law  to    Without  disposing  thereof  by  his  last  will  and  testament,  to 
Md  ^^^'    ^^y  person  or  persons  whomsoever,  and  that  the  said  C.  M. 
and  T.  F.  afterwards,  to  wit,  on  the  said,  &c.  at,  &c.  afore- 
said, with  force  and  arms,  feloniously  did  utter  and  publish 
as  true,  a  cartain  false,  forged  and  counterfeited  paper  writ- 
ing, with  a  seal  thereto  affixed,  purporting  to  be  the  last  will 
and  testament  of  the  said  N.  A.  deceased,  and  to  be  signed 
by  the  said  N.  A.  in  his  life-time  with  the  name  N.  A.  and  to 
be  sealed,  declared  and  published  by  the  said  N.  A.  in  his 
life-time,  as  and  for  his  last  will  and  testament,  the  tenor  of 
which  false,  forged  and  counterfeited  will  in  writing,  is  as 
follows,  [here  insert  the  will^  with  intent  to  defraud  the  per- 
son or  persons  who  would  by  law  be  entitled  to  the  aforesaid 
last  mentioned  copyhold  or  customarj^  messuages,  lands  and 
tenements,  vrith  their  appurtenances,  whereof  die  said  N.  A. 
died  so  seised  as  last  aforessdd,  they  the  said  C.  M.  and  T. 
F.  at  the  time  of  the  uttering  and  publishing  of  the  said 
false,  forged  and  counterfeited  will  in  writing,  by  them  as 
aforesaid,  at,  &c.  aforesaid,  well  knowing  the  said  will  to  be 
false,  forged  and  counterfeited,  against  the  form  of  the  sta- 
[*1072]   tute,  &c.  and  against  the  peace,  &c. 

Indict-  j_  Xo  wit,  the  jurors  for  our  lord  the  king,  upon  their  oath 

Sng  &c.  jwesent,  that  A.  B.  late  of,  &c.  on,  &c.  wim  force  and  aims, 
a  boi  of  at,  &c.  aforesaid,  feloniously  did  falsely  make,  forge  and 
exchange,  counterfeit,  and  cause  and  procure  to  be  falsely  made,  forged 
an  accept-  ^^^  counterfeited,  and  willingly  act  and  assist  in  the  false 
th^o(  making,  for^ng  and  counterfeiting  a  certain*  bill  of  ex- 
and  an  in-  change ;  which  said  false,  forged  and  counterfeited  bill  qi 
donement  exchange  is  as  follows,  that  is  to  say, 
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No.  10.  £.  54.  1*. 


Bristol,  America,  17th  Sept.  1797.      thereon 

within- 


Three  months  after  sight  pay  to  Messrs.  S.  R.  f^^^j*^^' 
and  son,  or  order,  fifty-iour  pounds  one  shilling,  penoiu  to 


—  value  received. 


A.M. 


whom  it 

WAS  de-  ' 

liveredin 

payment 

or  goods. 

First 
count  for 


To  Mr.  R.  G. 

Old  Change, 
London. 

With  intention  to  defraud  A.  S.  and  W.  I.  against  the 
form  of  the  statute  in   such  case  made  and  provided,  and  thelbiJ 
against  the  peace  of  our  said  lord  the  king,  his  crown,  and  ^^*^  ""* 
digni^.     And  the  jurors,  &c.  do  further  present,  that  the  defrlwd  A. 
said  A.  B.  afterwards,  to  wit,  on  .the  said,  8cc.  with  force  and  3.  and  W. 
arms,  at,  &c.  aforesaid,  feloniously  did  utter  and  publish  as  I- 
true,  a  certain  other  false,  forged  and  counterfeited  bill  of  ^®^"i 
exchange,  which  said  last-mentioned  false,  forged  and  coun-  uttering 
terfeited  bill  of  exchange  is  as  follows,  that  is  to  sav,  the  bill 

No.         .     [Here  set  out  the  bill  exactly  as  before.]  J^^h  a  like 

With  intention  to  defraud  the  said  A.  S.  and  W.  I.  (he  the  ^"*«»tion. 
said  W.  B.  at  the  said  time  he  so  uttered  and  published  the 
said  last  mentioned  false,  forged  and  counterfeited  bill  of 
exchange  as  aforesaid,  then  and  there,  to  wit,  on  the  said, 
fcc.  at.  Sec.  aforesaid,  well  knowing  the  same  to  be  false, 
forged,  and  counterfeited,)  against  uie  form  of  the  statute, 
&c.  and  against  the  peace,  &c.  And  the  jurors,  &c.  do  further  Tl^ird 
present,  that  the  said  A.  B.  afterwards,  to  wit,  on  the  said,  f^^£^J[a 
&c.  at,  &c.  aforesaid,  having  in  his  possession  a  certain  other  ac^pt 
bill  of  exchange,  which   said  last   mentioned  bill  of  ex-  ance  of 
change  is  as  follows,  that  is  to  say.  No.  [here  set  out  the  *^5  ***^., 

btU  as  before]  he  the  said  W.  B.  afterwards,  to  wit,  on  the  ^^^n? 
said,  &c.  wiui  force  and  arms,  at,  &c.  aforesaid,  feloniously 
did  falsely  make,  forge  and  counterfeit,  and  cause  and  pro- 
cure to  be  falsely  made,  forged  and  counterfeited,  and  wil- 
lingly act  and  assist  in  die  false  making,  forging  and  counter- 
feiting on  the  said  last  mentioned  bill  of  exchange  an  ac- 
ceptance of  the  said  bill  of  exchange,*  which  said  false,  [*1073] 
forged  and  counterfeited  acceptance  is  as  follows,  that  is  to 

say* 


(r)  See  similar  precedents,  Cro. 
C.  C.  223.  Starkie,  493.— See  an  in- 
dictment  for  forging  a  bill,  accept- 
ance and  indorsement,  with  intent 
to  defraud  different  parties,  Cro. 
C.  C.  413.  7th  Ed.-^orging  an  in- 
dorsement 4  Wentw.  32. — ^forging 
a  bill  with  several  indorsements,  4 

Crim,  Law, 


Wentw.  28. — ^forgine  and  publishing 
an  acceptance  on  a  bill  of  exchange 
Cro.  C.  C.  398.  7th  Ed.  The  of- 
fence is  made  capital  by  2  Geo.  11. 
c.  25,  7  Geo.  n.  c.  22  45  Geo.  m. 
c.  89.  see  general  note  ante  1022.  to 
1044.  and  as  to  form  of  indictment 
ante  1039. 


VOL.  III. 


3r 
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Accd.  R.  G. 
Nov.  30th. 

with  intention  to  defraud  the  said   A.  S.  and  W.  I.  against 

Fourth       the  form  of  the  statute,  &c.  and  against  the  peace,  &c.  And  the 

^i^Lrin^'^  jurors,  &c.  do  further  present,  that  the  said  W.  B.  afterwards, 

tbe'^accep-  to  wit.  On  the  said,  &c.  at,  &c.  aforesaid,  having  in  his  cus- 

tance  with  tody  and  possession  a  certain  other  bill  of  exchange,  which 

mlike  in-    ^^  jjis^  mentioned,  bill  of  exchange  is  as  follows,  that  is  to 

^^'      say.  No.  [here  set  out  the  bill  as  before^  and  on  which  sud  last 

mentioned  bill  of  exchange,  was  then  and  there,  to  wit,  on 

the  said.  Sec*  at,  &c.  aforesaid,  written  a  certain  false,  forged 

and  counterfeited  acceptance  of  the  said  last  mentioned  bill 

of  exchange,  which  said  false,  forged  and  counterfeited  ac« 

ceptance  of  the  said  last  mentioned  bill  of  exchange  is  as 

follows,  that  is  to  say, 

Accd.  R.  G. 
Nov.  30th. 

he  the  said  W.  B.  well  knowing  the  premises  last  aforesaid, 
afterwards,  to  wit,  on  the  said,  &c.  with  force  and  arms,  at, 
Qcc.  aforesaid,  feloniously  did  utter  and  publish  as  true,  the 
^d  false,  forged  and  counterfeited  acceptance  of  the  said 
l^st  mentioned  bill  of  exchange,  with  intent  to  defraud  the 
said  A.  S.  and  W.  I.  (he  the  said  W.  B.  at  the  said  time  he 
80  uttered  and  published  as  true  the  said  false,  forged  and 
counterfeited  acceptance  of  the  said  last  mentioned   bill  of 
e\change«  then  and  there,  to  wit,  on  the  said,  &c.  at,  &c.  afore- 
said, well  knowing  the   same  last  mentioned  false,  forged 
and  counterfeited  acceptance  to  be  false,  forged  and  counter^ 
feited))  against  the  form  of  the  statute,  &c.  and  against  the 
Fifth         p^ace.  See.     And  the  jurors,  &c.  do  furtiier  present,  that  die. 
SrSnrwi  ^^^  ^'  ®*  afterwards,  to  wit,  on  the  said,  &c.  at,  8cc.  aforesaid, 
in^ne.     having  in  his  custody  and  possession,  a  certain  other  bill  of 
menton     exchange,  which  said  last  mentioned  bill  of  exchange  is  as 
Jj»  *>iU      follows,  that  is  to  say.  No.         [here  set  out  the  bill  without 
hkt  inten-  '^  acceptance^  as  in  the  first  county  he  the  said  W.  B.  after* 
tion,  ward,s  to  wit,  on  the  said,  &c.  witli  force  and  arms,  at.  Sec. 

aforesaid,  feloniously  did  falsely  make,  forge  and  countei^ 
f^it,  and  cause  and  procure  to  be  falsely  made,  forged  and 
counterfeited,  and  willingly  act  and  assist  in  the  false  making, 
iprging  and  counterfeiting  on  the  back  of  the  said  last  men- 
tioned, bill  of  exchange,  an  indorsement  in  writing  of  the 
Biud  S»  R.  and  son,  of  the  said  last  mentioned  bill  of  ex- 
cl\ange,  which  said  false,  forged  and  counterfeited  indorse- 
jD^ent  is  as  follows,  that  is  to  say,  *^  S.  R.  and  son/'  with  in- 
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tention  to  defraud  the  saud  A.  S.  and  W.  T.  against  the  form 
of  the  statute,  &c.  and  against  the  peace^  &c.*     And  the  ju-   [*10y4] 
rors,  &c.  do  further  present,  that  the  said  W.  B.   afterwards,  ^'^^ 
to  wit,  on  the  said.  Sec.  at,  &c.  atforesaid,  having  in  his  cus-  u^'^^ 
tody  and  possession  a  certain  other  bill  of  exchange,  which  the  in- 
said  last  mentioned  bill  of  exchange  is  as  follows,  that  is  to  donement 
say,  [here  set  out  the  biiQ  and  on  the  back  of  which  said  last  ^^  i^^® 
mentioned  bill  of  exchange,  there  was  then  and  there,  to  wit, 
on  the   said,   &c.   at,  &c.  aforesaid,  written  a  certain  false, 
forged  and  counterfeited  indorsement  of  the   said  S.  R.  and 
son,  of  the  said  last  mentioned  bill  of  exchange,  which  said 
last  mentioned  false,  forged  and  counterfeited  indorsement  is 
as  follows,  that  is  to  say,  ^^  S.  R.  and  son,"  he  the  said  W. 
B.  well  knowing  the  premises  last  aforesaid,  afterwards,  to 
wit,  on  the  said,  &e.  with  force  and  arms,  at,  &c.  felonious- 
hr  did  utter  and  publish  as  true  the  said  last  mentioned  false; 
rorged  and  counterfeited  itidorsement  of  the  said  last  men- 
tioned bill  of  exchange,  with  intehtion  to  defraud  tlie  said 
A.  S.  and  W.  I.  (he  me  said  W.  B.  at  the  said  time  he  so 
uttered  and  published  the  said  last  mentioned  false,  forged 
and  counterfeited  indorsement  of  the  said  last  mentioned 
bill  of  exchange,  then  and  there,  to  wit,  on  the  said,  &c.  at, 
&c.  aforesaid,  well  knowing  the  same  last  mentioned  indorse- 
ment to  be  false,  forged  and  counterfeited)  against  the  form 
of  the  statute,  &c.  and  agdinst  the  peace.  &c. 

That  A.  B.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c.  For  forg- 
aforessud,  feloniously  did  falsely  make,  forge  and  counter-  ^^  *. 
feit,  and  cause  and  procure  to  be  falsely  made,  forged  and  rTnSteT 
counterfeited,  and  willingly  act  and  assist  in  the  false  mak-  («} 
ing  forging  and  counterfeitmg  a  certain  promissory  note,  in 
the  words  letters  and  figures  following,  that  is  to  say,  [here 
set  out  the  note  verbatim,]  with  intent  to  defraud  one  W.  T.  on7  0«o. 
against  the  fotm  of  the  statute,  &c.  and  against  tiie  peace,  Q-  c^. 
&c.  [Counts  may  beadded  corresponding'  with  those  in  the  last  ^^^»^ 

precedent.]         ^  .  r  t  ,        .  S^in      " 

London,  to  wit.    The  jurors  for  our  lord  the  kmg,  upon  forg^nr  an 
their  oath  present,  diat  upon  the  back  of  a  certain  order  for  ^^*T  j?' 
delivery  ot  goods,  to  wit,  for  delivery  of  seven  hundred  and  ^Lt^' 
twentv  nine  hides,  the  tenor  of  which  said  order  is  as  followr  mods  oh 

eth,  tnat  is  to  say,  Sife  b»ck  , 

of  another 
order, 

---——^-— —-—--——-———----—-----—--— -■^---— ----------------- —  with  in- 
tent to  de- 
fraud the 
(«)  This  precedent  is  from  2  N.  R.     35. 7  Geo.  II.  c.  22. 45  Geo.  m.  c.  89.  London 
^7.    It  is  founded  on  the  same  acts         (<)  See  an  indictment  for  for^nr  dock  com- 
with  those  which  affect  the  forgery     an  order  for  payment  of  money*  1  pany   (t) 
of  bills  of  exchanj^,  2  Geo.  U.  c.     Leach,  248.  *^    ' 
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[♦1075]        S  London,*  26fA  ytdy,  1814- 

No.  17. 

jS  d  To  the  superintendent  of  the  Lon- 

g  g  don  Docks.     Please  weigh  and  trans- 

d  "^  fer,  or  deliver  to  the  order  of  Mr.  P. 

S  Broadmead,    the    under   mentioned 

fl  ^  goods,  entered    bjr  us  in  the   ship 

c5  fti  Hope, 

g  >^  Capt.  Lyal,  from  Ca<Uz. 

^  5  Mark        No. 

«  S  ^54  B. ")  xi*  i_ 

d^  M4  ^     ^    »  fiiaes. 

g)-j  75  C.J 

^  *"  for  sir  J.  Lubbock  and  Co. 

^  James  Dennington. 

Edward  Taylor,  late  of,  &c.  and  R.  W.  T.  late  of,  &c.  here* 
tofore,  to  wit,  on,  &c.  with  force  and  arms,  at,  &c.  afore* 
said,  feloniously  did  falsely  make,  forge,  and  counterfeit,  and 
cause  and  procure  to  be  msely  made,  forged  and  counter- 
feited, and  willingly  act  and  assist  in  the  false  making,  forg- 
ing and  counterfeiting  a  certain  other  order  for  delivery  of 
the  said  goods,  the  tenor  of  which  stud  false,  forged  and 
counterfeited  order  is  as  followeth,  that  is  to  say. 

Deliver  the  within  to  Messrs.  Widow 
Robert  Taylor  and  Sons,  they  pay- 
ing all  charges. 
Feb.  16,  1815.  P.  Broadmead. 

with  intention  to  defraud  the  London  Dock  company,  against 
the  form  of  the  statute,  &c.  and  against  the  peace,  &c. 
Second  And  the  jurors,  &c.  do  further  present,  that  heretofore,  to 

count  for  ^j^^  ^^  ^^  g^id,  &c.  at,  &c.  aforesaid,  upon  the  back  of  a 
of  u^ut.  certain  other  order  for  delivery  of  goods,  to  wit,  for  delivery 
tin^  away  of  seven  hundred  and  twenty-nine  hides,  the  tenor  of  which 
a  forged  said  last  mentioned  order  is  as  followeth,  that  is  to  say, 
ddiverv  of  [^^^  ^^  ^"'  ^^^  original  order  as  before,']  Vas  then  and  there 
goods,  in-  written  a  certain  odier  false  forged  and  coimterfeited  order 
dorsed  on  for  delivery  of  the  said  goods,  the  tenor  of  which  said  last 
another  mentioned  false,  forged  and  counterfeited  order  is  as  foUow- 
knowinir  ^^'  ^^^  ^^  ^^  ^^7^  [here  set  out  indorsement  as  before.']  And 
the  same  that  the  said  £.  T.  and  R.  W.  T.  then  and  there,  to  wit,  on 
tobeforg-  the  said,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  feloni- 
^^'  ously  did  dispose  of  and  i)ut  away  the  said  last  mentioned 

false,  fcjl-ged  and  counterfeited  order,  with  intention  to  de- 
fraud the  London  Dock  Campany ;  they  the  said  E.  T.  and 
R.  W.  T.  at  the  said  time  of  their  so  disposing  of  and  put- 
ting avray  the  said  last  mentioned  false,  forged  and  counter- 
r*l076]  feit^  order,  then  and  there,  to  wit,  on*  the  said,  &c.  at,  &c. 
aforesaid,  well  knowing  the  same  to  be  false,  forged  and  coun- 
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terfeited,  against  the  form  of  the  statute,  &c.  and  against  the 
peaqe,  &c.     And  the  jurors,  &c.  do  furUier  present,  that  the  Third 
said  E.  T.  and  R.  W.  T-  on  the  said,  &c.  with  force  and  ^^"i^^' 
arms,  at,  &c.  aforesaid,  feloniously  did  falsely  make,  forge  baSf  tSe 
and  counterfeit,  and  cause  and  procure  to  be  falsely  made,  face  and 
forged  and  counterfeited,  and  willingly  act  and  assist  in  the  indorse- 
false  making,  forging  and  counterfeiting  a  certain  other  or-  ^^^f^ 
der  for  delivery  of  goods,  the  tenor  of  one  part  of  which  said  the  deli- 
last  mentioned  false,  forged  and  counterfeited  order  then  and  very  of 
there  contained  on  the  face  thereof,  is  as  foUoweth,  that  is  to  S^ods. 
say,  [here  set  out  the  order  dated  26th  July^  1814.]  and  the 
tenor  of  the  residue  of  which  said  last  mentioned  false,  forg^ 
ed  and  counterfeited  order  then  and  there  contained  on  the 
the  back  thereof  is  as  foUoweth,  that  is  to  say,  [here  set  out 
the  indorsement^']  with  intention  to  defraud  the  London  Dock 
Company,  against  the  form,  &c.  and  against  the  peace,  &c. 
And  the  jurors,  &c.  do  further  present,  that  the  said  £.  T.  Fourth 
and  R.  W.  T.  on,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  count,  for 
feloniously  did  dispose   of  and  put  away,  a  certain  other  ^f^^Su 
false,  forged  and  counterfeited  order  for  delivery  of  goods,  ting  away 
the  tenor  of  one  part  of  which  said  last  mentioned  false,  a  forged 
forged  and  counterfeited  order  then  and  there  contained  on  the  ?^^  ^  ^'^ 
face  thereof  is  as  foUoweth,  that  is  to  say,  [here  set  forth  the  very  of  " 
order  dated  the  fl6th  July^  1814.]  and  the  tenor  of  the  residue  goods, 
of  which  said  last  mentioned  false,  forged  and  counterfeited 
order  then  and  there  contained  on  the  back  thereof,  is  as  fol- 
loweth,  that  is  to  say,  &c.  [here  set  out  the  indorsement^]  with 
intention  to  defraud  the  London  Dock  Company ;  they  the 
said  £.  T.  and  R.  W.  T.  at  the  said  time  of  their  so  dispos- 
ing of  and  putung  away  the  said  last  mentioned  false,  forged 
and  counterfeited  order,  then  and  there,  to  wit,  on  the  said, 
&c.  at,  &c.  aforesaid,  well  knowing  the  same  to  be  false, 
forged  and  counterfeited,  against  the  form  of  the  statute,  &c. 
and  against  the  peace,  &c.     [  The  5th,  6th^  7th,  and  Sth  counts. 
Hie  the  Jour  ^rst,]  laying  the  intention  to  be  to  defraud  J.  I.  2**  c^' 
then  and  there  being  the  treasurer  of  the  London  Dock  Com-  and  45 
pany.     [The  9th,  10th,  11th  and  12th  counts.  Hie  the  first  Geo.in.c 
}our.]  .     89.  for 

That  A.  B.  late  of,  &c.  on,  &c.  at,  &c.  aforesaid,  feloniously  j^^^pub- 
did  falsely  make,  forge  and  counterfeit,  and  cause  and  procure  lishlng  a 
to  be  falsely  made,  forged  and  counterfeited,  andwiUingly  act  receipt  for 
and  assist  in  the  false  making,  forging  and  counterfeitmg  a  J* ^ngy 
certain  acquittance  and  receipt  for  money,  to  wit,  for  the  sum  („) 
of  three  pounds  and  three*  shillings,  in  the  words,  letters  and  [*1077] 
figures  foUowing,  that  is  to   say,  ^^  August  the  26th,  1781,  First 

count 
■■"■■"■~'"~"~~— — "~~~~"~"— — ~~~""~— ~— "— "■"■~'^^~~~'— "■""•  forforg- 

_  • 

(fi)  See  Similar  precedents,  Cro.     the  offence,  &c.  see  ante   1032  to  ^S' 
C.    C.    225.     Starkie,    495.    As  to     1044. 
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received  of  Mr.  J.  B.  for  Moustone  Quarry,  the  fall  sum  of 
three  pounds  three  shillings,  received  by  me,  T.  F/'  with 
intention  to  defraud  T.  B«  of,  &c.  against  the  form  of  the 
Second      statute,  &c.  and  against  the  peace,  &c.  And  the  jurors,  &c.  do 
StCTin?^    further  present,  that  the  said  J.  B.  afterwai^s,  to  wit,  on  th^ 
said,  &c.  with  force  and  arms,  at,  8cc.  aforesaid,  a  certain 
false,  forged  aftd  counterfeited  acquittance  and  receipt  for 
money,  to  wit,  for  the  sum  of  three  pounds  and  three  shil^ 
lings,  felonioualy  didoitter  and  publish  as  true,  which  said 
last  mentioned  false,  forged  and  counterfeited  acquittance  and 
receipt  is  in  these  words,  letters  and  figures  following,  that  is 
to  say,  [here  set  out  the  receipt  ag'oin^  with  intention  to  de- 
fraud the  said  T.  B.  of,  &c.  aforesaid,  he  the  said  J.  B.  at 
the  time  when  he  so  uttered  and  published  the  said  last  men- 
tioned false,  forged  and  counterfeit  acquittance  and  receipt 
well  knowing  the  same  acquittance  and  receipt  so   by  him 
uttered  and   published,  to  be  false,   forged  and   counter- 
feited, against  the  form  of  the  statute,  &c.  and  against  the 
peace,  ice. 
VoT  fortr-       That  on,  8cc.  there  was  and  ever  since  hath  been  and  now 
in^  a  re-  is  a  certain  society,  corporation  and  company  of  persons  dur- 
Siesun^     ing  all  the  time  aforesaid,  known  by  the  name  of  the  Society 
fire  office  of  the  Sun  Fire  Office,  in  London,  and  that  the  said  society 
societj.      during  all  the  time  aforesaid,  were  and  are  a  certain  company 
Of)  and  corporation^  of  persons  associated  together  in  co-part- 

coiTnt  for  '^crship,  for  the  purpose  of  insuring  houses,  and  other  build- 
forging  ings,  goods,  wares  and  merchandizes  from  loss  and  damage 
wi&  in-  by  fire,  upon  certain  terms  and  conditions  agreed  upon  be- 
fSIid  R  ^^^^  ^®  **"d  society  and  the  persons  making  such  insur«> 
S.  the  ii^  ances,  and  in  consideration  of  certain  sums  of  money  paid  by 
gent  to  persons  making  and  continuing  such  insurances  to  the  said 
the  socie-  society  as  premiums  or  rewards  for  such  insurances,  to  wit, 
^^'  at  Reading  in  the  said  county  of  Berks  ;  and  that  on,  &c. 

one  R.  B.  of  Reading  aforesaid,  grocer,  had  caused  the  house- 
hold goods  and  furniture  of  him  the  said  R.  B.  in  his  then 
and  now  dwelling-house,  situate  in  Reading  aforesaid,  to  be 
insured  by  die  sud  society  from  loss  or  damage  by  fire,  not 
exceeding  the  sum  of  one  hundred  pounds,  the  utensils  and 
stock  of  the  said  R.  B.  therein  and  m  the  warehouse  under 
the  same  roof  to  be  insured  by  the  saud  society  from  loss  at 
damage  by  fire,  not  exceeding  the  sum  of  seventeen  hundred 
and  seventy  pounds,  and  three  tenements  of  die  said  R.  B. 
adjoining,  in  Reading  aforesaid,  then  in  the  tenure  of  H.  C. 
[*1078]  and  others,  labourers,*  to  t>e  insured  by  the  said  society  from 
loss  or  damage   by  fire,  not  exceeding  the  sura  of  one  hun- 

(to)  On  2.  Geo.  II.  c.  25.  ex-  45  Geo.  III.  c.  89.  See  similtr 
tended  to  corporations  by  31  Geo.  precedents,  Cro.  C.  A.  274»  Star* 
I.  c«  21.  t.  78.  and  re-enacted  by     kie,  498. 
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dred  and  thirty  pounds,  upon  certain  terms  and  conditions 
then  agreed  upon  between  the  said  R.  B.  and  the  said  society, 
to  wit,  at,  &c.  aforesaid ;  and  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  R.  S.  late  of,  &c.  and 
for  six  months  and  more  before  that  time,  and  continually 
from  thence  until  the  day  of  the  taking  of  this  inquisition, 
was  an  agent  of  the  ^aid  society,  intrusted  by  the  said  society 
to  receive  for  the  use  of  the  aaid  society,  monies  paid  to  the 
ss^id  R.  S.  as  an  agent  of  the  said  society,  for  the  use  of  the 
said  society  as   and  for' premiums  and  rewards  for  such  in* 
surances  made  and  continued  by  the  said  society,  to  wit,  at, 
&c.  aforesaid.     And  the  jurors,  &c.  do  further  present,  that 
W.  H.  late  of  Reading  aforesaid,  gentleman,  on  the  said  se« 
cond  day  of  October,  in  the  twenty -first  year  aforesaid,  well 
knowing  the  premises  with  force  and  arms,  at  Reading  afore- 
said,  in  the  said  county  of  Berks,  did  falsely  make,  forge  and 
counterfeit  and  feloniously  did  cause  and  procure  to  be  falsely 
made,  forged  and  counterfeited,  and  feloniously  did  willingly 
act  and  assist  in  the  false  making,  forging  and  counterfeiting 
a  certain  receipt  for  money,  purporting  to  be  a  receipt  given 
to  the  said  R.  B.  for  the  sum  of  three  pounds  and  eighteen 
shillings,  received  from  the  said  R.  B.  for  the  use  of  the  said 
90ciety  by  the  said  R.  S.  as  the  agent  of  the  said  society,  as 
and  for  a  premium  and  reward  psud  by  the  said  R.  B.  to  the 
said  R.  S.  as  the  agent  of  the  said  society  for  the  use  of  the 
^aid  society,  for  the  continuance  of  the  said  insurance  made 
by  the  said  R.  B.  as  aforesaid,  for  one  year,  from,  &c.  imtil 
tne  twen^-ninth  day  of  September,  in  the  year  of  our  Lord 
one  thousand  seven  hundred  and  eighty-two,  which   said 
false,  forged  and  counterfeit  receipt  for  money,  so  falsely 
made,  forged  and  counterfeited  as  aforesaid,  is  m  the  words, 
letters,  figures  and  cyphers  following,  to  wit,  "  Pol.  N.  374. 
382.  at  3/.  18tf.  per  annum,  rect.  No.  47,230.     Received  of 
Mr.  R.  B.  the  sum  of  three  pounds  eighteen  shillings,  for  one 
year's  insurance  in  the  Sun  Fire  Office,  London,  from  Mi-      * 
chaelmas  last  to  Michaelmas  next,  by  us  the  members  of  the 
said  office,  the  second  day  of  October,  1781.  H.  P.  F.  P., 
witness,  R.  S.^'  and  which  said  false,  forged  and  counterfeit- 
ed receipt  for  money,  in  the  said  words,  tetters,  figures  and 
cyphers  at  the  time  of  falsely  making,  forging  and  counterfeit- 
ing the  same,  did  and  still  doth  import  and  signify,  that  the 
said  R.  S.had  on  the  said,  &c.  received  as  the  agent  of  the 
said  society  for  the  use  of  the  said  society,  the  sum  of  three 
pounds  and  eighteen  shillings  from  the  said  R.  B.,  as  a  pre- 
mium and  reward  for  the  continuance  of  the  said  insurance  so 
made  by  the  said  R.  B.  as  aforesaid,  for  one  year,  from  the   r#)Q7g-i 
said,*  &c.  until  the  said  twenty-ninth  day  of  September,  in  the  ^  ■' 

said  year  of  our  Lord  one  thousand  seven  hundred  and  eigh- 
ty-twos with  intent  to  defraud  the  said  R.  S*  against  the  form 
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Fof  Alter 
ing  a  re- 
ceipt 
given  by 


of  the  statute,  &c.  and  against  the  peace,  &c.  [Second  county 
for  uttering  and  jbublishtng  with  a  like  intent.  Third  count 
like  the  firsts  for  forging  with  intent  to  defraud  R,  B.  the  ptr^ 
son  from  whom  the  prisoner  received  the  money.  Fourth  count 
like  the  second^  laying  the  intent  as  in  the  third.] 

That  J.  H.  late  of^  &c.  on,  &c.  having  in   his  custody  and 
possession  a  certain  accountable  receipt  for  bank  notes  for 
payment  of  money  given  on,  &c.  J.  C.  who  then  was,  and  stiU 
one  of  the  is,  a  clerk  of  the  governor  and  company  of  the   bank  of 
^h^'^  f^  ^'^8^'^d  ^^^'>  *^^  ^^  behalf  of  the  said  governor  and  company, 
of  £ng-      ^^  ^  certain  corporation  called  the  London   Assurance,  for 
land  for. a  divers  bank  notes  then  received  by  him  the  said  J.  C.  from 
bank  note  the  said  corporation  called  the  London  Assurance,  for  the 
b^^Sm  on  ®**^  governor  and  company  (the  said  last  mentioned  bank 
behalf  of  notes  being  notes  for  payment  of  money,  to  wit,  for  the  pay- 
the  c^ver-  ment  of  the  sum  of  two  hundred  and  ten  poimds,)  which  said 
nor  apd      accountable  receipt  for  bank  notes,  for  payment  of  money  was 
fironFSe    ^^^  ^^  ^*  words,  letters,  figures  and  cypher  following,  that 
.corpora-     is  to  say,  "  1777,  June  16,  bank  notes,  C.  210/."  which  said 
tionof  the  last  mentioned  figures  and  cypher  210,  did  import,  sigpiiiy, 
London      ^^^^  express  two  hundred  and  ten  pounds,  he  the  said  J .  H.  on, 
ance.  (x)    ^c*  yriA  force  and  arms,  at,  &c.  aforesaid,  feloniously  did 
falsely  alter,  and  feloniously  did  cause  and  procure  to  be  false- 
ly altered,  and  feloniously  did  willingly  act  and  assist  in  the 
ialse  altering  the  principal  sum  of  the  said  accountable  receipt 
for  the  last  menticmed  bank  notes,  for  payment  of  money,  to 
wit,  the  said  sum  of  two  hundred  and  ten  pounds,  by  feloni- 
F'i^lOSOl    ^^^^y  ^^^  falsly  making,  forging,  counterfeiting  and*  prefix- 
^  -^    ing,  and  feloniously  causing  and  procuring  to  be  falsely  made, 

forged,  counterfeited  and  prefixed,  and  feloniously  and  wil- 
lingly acting  and  assisting  in  the  false  making,  forging,  coun- 
terfeiting and  prefixing  the  figure  3  to  the  said  figures  and 
cypher  210,  whereby  die  words,  letters,  figures  and  cypher 


(x)  This  was  the^  indictment 
against  Harrison,  the  first  four  counts 
of  which  are  inserted  in  Cro.  C.  A. 
280.  See  Starkie  500.  It  originally 
consisted  of  twenty-four  counts  :  the 
two  first  on  2  Geo.  II.  c.  25.  and  31 
Geo.  II.  c.  22.  B.  78.  charging  the 
prisoner  with  forging  a  receipt  for 
money ;  the  third  and  fourtn  are 
given  above — four  others  charged 
the  intent  to  the  gt)vemor  and  com- 
pany of  the  bank — ^foiu*  with  intent 
to  defraud  the  London  assurance, 
and  twelve  others  corresponding 
with  the  twelve  first,  only  omitting 
the  year  «  1777"  in  the  recital  of 
the  bilL    The  defendant  was    ac- 


quitted on  all  the  counts  charging 
him  on  2  Geo.  II.  c.  25.  with  the 
forgery  of  a  receipt  for  money  or 
goods,  on  the  ground  that  bank 
notes  are  neither;  and  convicted  on 
the  counts  on  7  Geo.  n.  c.  22.  The 
court  were  clearly  of  opinion  that 
the  instrument  was  an  accountable 
receipt  for  payment  of  money  un- 
der that  act,  but  as  that  statute  was 
not  then  extended  to  corporations, 
the  prisoner  received  a  pardon. 
This  was  however,  remedied  by  18 
Geo.  m.  c.  18.  and  the  45  Geo.  III« 
c.  89.  extends  to  this  case  among 
many  others  when  it  re-enacts  for- 
mer provisions. 
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^^1777,  June  16,  bank  notes  C.  210/."  together  with  the  fissure 
3  so  falsely  made,  forged,  counterfeited  and  prej^xed  as  afore- 
said, then  did,  and  still  do  import,  signify  and  express  that 
the  said  J.  C.  as  clerk  of  the  said  governor  and  company  of 
the  bank  of  E.  had,  on  the  said,  &c.  in  the  said,  Sec.  received 
of  the  said  corporation,  called  The  London  Assurance,  bank 
notes,  for  payment  of  money  to  the  amount  of  \he  sum  of 
three  thousand  two  hundred  and  ten  pounds,  with  intention 
to  defraud  the  said  corporation  called  The  London  Assur- 
ance, against  the  form  of  the  statute,  &c.  and  against  the 
peace,  &c.     And  the  jurors,  &c.  do  further  present,  That  the  second 
said  J.  H.  afterwards,  to  wit,  on  the  said,  &c.  with  force  and  count  for 
arms,  at,  &c.  aforesaid,  feloniously  did  utter  and  publish  as  utterinff, 
true,  a  certain  other  false,  altered,  forged  and  counterfeited,  ^P-  V^  • 
accountable  receipt  for  bank  notes,  for  payment  of  money,  ^g,^/ 
which  said  last  mentioned  false,  altered  and  forged  account- 
able receipt  for  bank  notes,  for  payment  of  money  was,  and 
is,  in  the  words,  letters,  figures  and  cypher  following,  to  wit, 
<^  1777,  June  16,  bank  notes,  C.  32101.     and  which  said  last 
mentioned  false,  altered  and  forged  accountable  receipt  in 
t)ie  said  words,  letters,  figures  and  cypher  last  mentioned, 
then  did,  and  still  doth,  import,  signify  and  express  that  the 
said  J.  C.  as  clerk  of  the  said  governor  and  company  of  the 
bank  of  £.  had,  on  the  said,  &c.  received  from  the  said  cor* 
poration,  called  the  London  Assurance,  divers  bank  notes  for 
the  payment  of  money  to  the  amount  of  the  sum  of  three 
thousand  two  hundred  and  ten  pounds,  with  intention  to  de- 
fraud the  said  corporation  called  the  London  Assurance,  (he 
the  said  J.  H.  at  the  time  he  so  as  aforesaid  uttered  and  pub- 
lished as  true,  the  said  last  mentioned,  false,  altered,  forged 
and  counterfeited  accountable  receipt  for  bank  notes,  for 
payment  of  money,  well  knowing  the  same  to  be  false,  alter- 
ed, forged  and  counterfeited,)  against  the  form  of  the  statute, 
&c»  and  against  the  peace,  &€. 


FALSE  PERSONATING. 

prel/minary  notes. 

The*  Offence  of  false  personating,  which  is  punishable  [*1081] 
under  several  statutes,  is  nearly  allied  to  forgery.  At  com-  offence, 
mon  law,  it  was,  at  all  events,  indictable  only  as  a  cheat,  and 
punishable  as  a  misdemeanour.  Indeed,  most  of  the  cases 
in  which  it  has  been  holden  to  be  indictable,  have  been  those, 
in  which  conspiracy  formed  the  principal  ingredient.  Thus, 
where  it  was  holden  criminal  for  two  persons  to  marry  under 

Crim,  Laxv.  vol*  hi.  3  s 
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feigned  names,  for  the  purpose  of  raising  a  specious  tide  to 
an  estate,  the  conspiracy  between'them  was  the  git  of  the 
charge,  1  Leach,  37.  So  that  at  the  present  day,  the  simple 
offence  of  personating  another  with  mtient  to  defraud,  rests 
chiefly  on  legislative  provision. 

The  personating  of  bail,  which  seems  an  oiFence  against 
public  justice,  has  been  provided  against  by  21  Jac.  1 .  c.  26.  s. 
2.  and  4  and  5  W.  and  M .  c.  4.  s.  4.  The  first  of  these  sta- 
tutes makes  it  felony  without  benefit  of  clergy  ^^  to  acknow* 
ledge  or  procure  to  be  acknowledged,  any  fine,  recovery, 
deed  enrolled,  statute,  recognizance,  bail,  or  judgment,  m 
the  name  or  names  of  any  person  or  persons,  not  privy  or 
consenting  to  the  same,"  with  a  proviso,  that  the  act  shall 
not  extend  to  any  judgment  acknowledged  by  any  attorney 
of  record,  for  any  person,  against  whom  any  such  Judgment 
shall  be  given.  But  this  act  extended  only  to  bail  taken  in 
the  courts  themselves,  4  Bla.  Com.  128.  so  that  if  the  bail 
acknowledged  in  another's  name,  was  not  filed,  the  offence 
was  a  misdemeanour  only.  And,  therefore,  the  4  and  5  W. 
and  M.  c.  4.  which  authorizes  bail  to  be  taken  by  commis- 
sioners in  the  county,  and  by  any  judge  on  his  circiut,  makes 
it  a  single  felony  for  any  one,  before  a  person  empowered  by 
virtue  of  that  act  to  take  bail  ^^  to  representor  personate  any 
othbr  person,  whereby  the  person  so  represented  and  person* 
ated,  may  be  liable  to  the  payment  of  any  sum  of  money,  for 
debt  or  damages  to  be  recovered  in  the  same  suit  or  action, 
wherein  such  person  is  represented  and  personated,  as  if  he 
had  really  acknowledgod  or  entered  into  the  same.''  And 
the  27  Geo.  III.  c.  43.  extends  the  same  provision  to  the 
taking  special  bail  in  Chester.  Still,  however,  the  mere  per- 
sonatmg  bail  before  a  judge,  in  Chambers,  whjch  is  not  filed 
r*'1082l  of  record,  appears*  to  be  a  misdemeanour  only,  1  Hale,  696. 2 
^  Sid.  90.     And  if  bail  be  put  in  under  feigned  names,  there 

being  no  such  persons  to  be  defrauded,  it  is  no  felony,  tfiough 
the  defendants  may  be  sentenced  to  the  pillory,  or  such 
lighter  punishment  as  the  court  may  think  proper  to  inflict, 
1  Stra.  384. 

The  case  of  personating  the  proprietors  of  the  stock  of  the 
bank  or  other  public  companies,  isprovided  for  by  the  seve- 
ral statutes  which  protect  its  transfer  from  forgery.  Of  this 
kind  are  8  Geo.  I.  c.  22.  s.  1.  31  Geo.  II.  c.  22.  s.  77.  and 
4  Geo.  III.  c.  25.  s.  15.  which  we  have  noticed  already,  [ante 
1023, 4.]  For  the  terms  of  these  statutes  it  will  appear  that 
it  is  not  necessary  to  constitute  the  offence  that  the  fraud 
should  be  completed.  Thus  by  31  Geo.  II.  c.  22.  s.  T7. 
which  we  have  seen  extends  not  only  to  companies  already 
^  established,  but  to  all  the  legislature  might  in  future  sanction. 
It  is  made  felony  without  benefit  of  clergy,  ^^  falsely  and  de- 
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ceitfuUy  to  personate  any  true  and  real  proprietors  of  the  said 
shares,  in  stock  annuities  and  dividends,  or  any  of  them, 
or  any  part  thereof,  and  thereby  transferring  or  endeavoiu*- 
ingto  transfer  the  stock,  or  receiving,  or  endeavouring  to  re- 
ceive the  money  of  such  true  and  lawful  proprietor,  as  if  such 
offender  were  die  true  and  lawful  owner  thereof."  As  to 
what,  under  this  act,  shall  be  considered  as  an  endeavouring 
to  receive  the  money  of  a  proprietor  of  stock,  it  has  been 
holden  that  if  a  defendant  personate  a  proprietor  of  stock, 
and  having  in  his  name  procured  a  dividend  warrant,  his  of- 
fence is  complete,  though  he  never  made  any  further  attempt 
to  obtain  the  money  on  the  instrument  so  obtained,  but  was 
apprehended  in  another  part  of  the  bank,  before  he  had  taken 
any  further  steps  to  execute  his  design,  1  Leach,  434. 

We  have  seen  the  regulations  made  respecting  the  forgeiy 
of  documents  relative  to  seamen,  for  the  purpose  of  obtain- 
ing their  prize  money  or  wages,  ante  1030.  And  by  31  Geo. 
II.  c.  10.  s.  24.  it  is  enacted,  that  ^^  whosoever  willingly  and 
knowingly  shall  personate  or  falsely  assume  the  name  or^ 
character  of,  or  procure  any  other  to  personate  or  falsely  to ' 
assume  the  name  or  character  of  any  officer,  seaman,  or  other 
person  entitled,  or  supposed  to  be  entitled  to  any  wages,  pay, 
or  other  allowances  of  money,  or  prize  money  for  service 
done  on  board  of  any  ship  or  vessel  of  his  majesty,  his  heirs, 
or  successors  ;  or  tKe  executor  or  administrator,  wife,  rela^ 
tion,  or  creditor,  of  any  such  officer  or  seaman,  or  other  per^ 
son,  in  order  to  receive  any  wages,  pay,  w  other  allowances 
of  money,  or  prize  money,  due  or  supposed  to  be  due  or  pay- 
able;, for,  or  on  account  of,  the  services  of  any  such  officer  or 
seaman,  or  other  person  as  aforesaid,  he  shall  be  guilty  of 
felony  without  benefit  of  clergy.  And  by  3  Geo.  III.  c.  16. 
8.  6.*  ^^  Whosoever  willingly  and  knowingly  shall  personate  [#1083] 
or  falsely  assume  the  name  or  character  of,  or  procure*  any 
other  to  personate  or  falsely  assume  the  name  or  character 
of  any  person  entitled,  or  supposed  to  be  entitled  as  an  out 
pensioner  to  any  out  pension  or  allowance  of  money  from  the 
commissioners  or  governors  of  Greenwich  Hospital,  in  order 
to  receive  the  money  due,  or  supposed  to  be  due  on  such 
out-pension,"  shall  be  guilty  of  lelony,  without  benefit  of 
clergy.  But  it  has  been  bolden,  that  to  constitute  an  offence 
withm  these  acts,  the  personation  must  be  as  of  some  seaman 
actually  on  board  the  vessel,  to  which  the  imposter  professes 
to  belong,  or  of  some  person  who  is  shown  to  be  in  existence, 
and  to  have  some  colorable  claim  to  receive  the  money,  and 
not  a  representation  of  a  person  altogether  fictitious,  2  East, 

P.  c,  loor. 
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For  felo-  That  on,  &c.  our  said  lord  the  king,  by  his  writ  of  capiaSf 
niously  issued  out  of  the  court  of  our  said  lord  die  king  of  the  com- 
P^"^*^*'  mon  bench  at  W.  bearing  date  the  same  dav  and  year»  <li- 
thfrper-  rected  to  the  sheriff  N.  did  command  the  saia  sheriff  Aat  he 
son  and  should  take  J.  R.  late  of,  tac.  yeoman,  and  J.  D.  if  they 
becominip  should  be  found  in  his  bailiwick,  and  them  ssiely  keep,  so 
namebe-^  that  he  might  have  their  bodies  before  the  justices  ol  our 
fore  a  said  lord  the  king  at  W.  in  three  weeks  from  the  day  of  St. 
cpnunis-  Michael,  to  answer  to  D.  D.  of  a  plea  that  he  render  to  him 
aioner  ap-  gf^  pounds,  which  he  owed  to,  and  uniustly  detained  from 
^'^  hii,  which  same  writ  afterwa.;!.,  andiefb^  the  deHver^ 
in  the  thereof  to  the  said  sheriff  of  the  said  county  of  N.  to  be  ex- 
countiyui  ecuted  on,  &c.  at,  &c.  was  duly  marked  and  indorsed  for 

ririnff"in"  ^*^^»  ^®** ^*  *^*^  ®^ '*  ^cco^din^  to  the  form  of  the  sta- 

K.  B.  (y)  tute  in  such  case  made  and  provided,  and  afterwards  and 
before  the  return  of  the  same,'to  wit,  on,  &c.  at,  &c.  was  deliv- 
r*|084]  credto  A.  S.  esquire,*'  then  sheriff  of  the  county  aforesaid,  in 
due  form  of  law  to  be  executed,  which  said  A.  S.  sheriff  of 
the  county  aforesaid,  by  virtue  of  the  writ  aforesaid,  after- 
wards and  before  the  return  of  the  said  writ,  to  wit,  on  the 
said,  &c.  did  make  a  certain  warrant  of  him  the  said  sheriff, 
under  his  seal  directed  to  S.  C.  and  R.  R.  his  bailiffs  of  the 
hundred  of  fin  the  county  aforesaid  by  which  he  com* 

manded  them  ioind;^  and  severally,  that  they  should  take  the 
said  J.  R.  in  die  writ  above  named,  to  answer  the  said  D.  D. 
of  a  plea,  that  he  render  to  him  fifty  pounds,  which  he  owed 
to,  and  unjustly  detained  frt)m  him  as  aforesaid,  and  that 
the  said  S.  C«  in  the  warrant  aforesaid  named,  afterwards  and 
be£E>re  the  return  of  the  said  writ,  to  wit,  on,  &c.  by  virtue 
of  the  writ  and  warrant  aforesaid,  at,  &c.  siforesidd,  did  take 
and  arrest  the  said  J-  R*  in  the  said  writ  and  warrant  above 
named,  according  to  the  command  of  the  writ  and  warrant 
aforesaid,  and  him  the  said  J.  R.  then  and  there  had  in  his 
custody  by  virtue  of  the  said  writ  and  warrant  aforesaid,  and 


(y)  See  a  similar  precedent,  Cro. 
C.  C.  89.  Starkie,  505.  This  indict- 
■lent  is  founded  on4  W.  &  M.  c.  4.  s. 
4.  which  enacts,  '<That^if  anf  person 
shall  (before  any  person  empowered 
by  virtue  of  that  act  to  take  bail  or 
bails)  represent  or  personate  any 
other  persoii»  whereby  the  person 
so  represented  and  personated  may 
be  liable  to  the  payment  of  any  sum 


or  sums  of  money  for  debt  or  da- 
mages to  be  recovered  in  the  same 
suit  or  action,  wherein  such  person 
is  represented  and  personated,  as  if 
he  had  really  acknowledged  and  en* 
tered  into  the  same:,  "shall  be 
esteemed  a  felon,"  &c.  and  see  37 
Geo.  m.  c.  43.  respecting  special 
bail  at  Chester,  1018. 
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that  J.  M«  late  of,  &c.  contriving  and  intending  to  prejudice 
and  bring  one  C.  G.  to  great  expences,   and  unlawfully  to 
subject  him  the  said  C.  G.  to  the  payment  of  a  great  sum  of 
money,  afterwards,  to  wit,  on  the  said,  &c.  at,  &c.  aforesaid, 
in  his  own  proper  person  came  before  J.  F.  gentleman,  and 
then  and  there,  with  force  and  arms,  feloniously  did  repre- 
sent and  personate  the  person  of  the  said  C.  G.  of,  &c.  yeo- 
man, and  in  the  name  and  by  the  addition  of  him  ^e  said  C. 
G.  did  become  bail  for  the  said  J.  R.  in  a  certain  recogniz- 
ance taken  before  the  said  J.  F.  in  the  action  aforesaid,  (he 
the  said  J.  F.  then  and  there  having  full  and  lawful  power 
and  authority,  by  virtue  of  a  commission  under  the  seal  of  the 
said  court  of  the  common  bench,  to  take  a  recognisance  in 
that  behalf,  in  the  said  county  of  N.  according  to  the  form  of 
the  statute  in  such  case  made   and  provided,  by  which  said 
recognizance  he  the  said  J.  M.  (by  feloniously  representing 
and  personating  the  person  of  uie  said  C.  G^  in  the  name 
and  by  the  addition  of  him  the  said  C.  G.  as  aforesaid,  before 
the  said  J.  F.  then  and  there  feloniously  and  unlawfully  did 
acknowledge  to  owe  to  the  ssud  D.  D.  the  sum  of  fifty  pounds, 
to  be  levied  upon  the  goods  and  chattels,  fands  and  tene- 
nements  of  him  the  said   C.  G.   upon  condition  that  if  the 
said  J.  R.   should  be  condemned  m  the  said  action  he  the 
said  J.  R.  should  pay  the  condemnation  money,  or  render 
himself  into  the  Fleet  for  the  same,  or  if  he  failed  so  to  do, 
he  the  said  C.  G.  (meaning  the  said  C.  G.  of         ,  in  the 
county  of  N.  aforesaid,  yeoman,  so  represented  and  person- 
ated by  the  said  J.  M.  to  aforesaid)  did  imdertake  to  do  it  for 
him,  (meaning  the  said  J.  R.)  whereby  he  the  said  C.  G.  so 
represented  and  personated  as  aforessud,  might  have  been 
liable  to*  the  payment  of  the  said  sum  of  fifty  pounds  to  be  re-  [*1085l 
covered  in  the  same  action,  as  if  he  had  really  himself  ac- 
knowledged and  entered  into  the  said  recognizance,  against 
the  form  of  the  statute,  &c.  and  against  the  peace,  &c. 

That  M.  G.  late  of,  &c.  on,  &c.  was  possessed  of,  and  en-  For  per* 
titled  unto  a  certain  transferable  share,  to  wit,  of  and  in  a  ca-  aonatinc^ 
pital  stock  of  annuities  established  by  certain  acts  of  parlia-  ^?  t'^of 
ment,  that  is  to  say,  by  an  act  of  pariiament  made  m  the  loo^  J^n. 
twenty-fifth  year  of  the  reign  of  his  late  majesty  king  George  soUdated 
the  Second,  entitled,  &c.  [here  set  forth  the  titles  ofthefolUyw*  ^*?^  *"' 
tng  acts  of  parliament,  25  Geo.  II.  c.  27.    28  Geo.  II.  c.  15,  JJJJdtouig. 
29  Geo.  II.  c«  11.    31  Geo.  II.  c.  22.    32  Geo.  II.  c.  22.   33  ferring 
Geo.  II.  c.  12.    1  Geo.  III.  c.  7.    6  Geo.  III.  c.  31.    7  Geo.  the  tame. 
III.  c.  24.  8  Geo.  III.  c.  31.  10  Geo.  III.  c.  36.  16  Geo.  III.  (') 
c.  14.  18  Geo.  III.  c.  22.    19  Geo.  III.  c.  18.    21  Geo.  IH.c. 


(z)  See   a  similar  precedent,  4     dictment,  1  Leach*   434^  ''. 
Wentw.  55.  and  abstract  of  an  in- 
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14.  and  all  other  bank  annuity  actSy  down  to  the  time  of  the  of" 
fence^]  the  proprietors  of  which  said  annuities  so  established 
as  aforessud,  then^  to  wit,  on,  &c.  had  in  respect  of  the  said 
annuities,    transferable    shares    in  the    said    capital    stock 
bf  the    said    annuities,    in  proportion   to  their  respective 
annuities,  to  wit,    &c.    aforesaid,   and    that    he    the    ^aid 
M.  G.  on  the  said,  &c.  was  the  true  and  real  proprietor  of  a 
share  in  the  said  annuities,  and  in  respect  thereof,  then  and 
there  had  the  said  transfering  shave  above  mentioned,  of  and 
in  the  said  capital  stock  of  the  said  annuities.     And  the  ju- 
rors, iS:c.  further  present,  that   H.  B.  late  of,  &c.  well  know- 
ing the  premises,  but  wickedly  devising  and  intending  the 
governor  and  company  of  the  bank  of  £.  to  defraud,  after- 
wards, to  wit,  on,  &c.  with  force  and  arms,  at,  &c.  aforesaid, 
falsely,  deceitfully  and  feloniously  did  personate  the  said  M. 
G.  the  true  and  real  proprietor  of  the  said  one  hundred  pounds 
share  of  and  in  the  said  capital  stock  of  the  said  annuides, 
and  thereby  did  then  and  there  feloniously  transfer  the  said 
one  hundred  pounds  share  of  the  said  M.  G.  of  and  in  the 
said  capital  stock  of  the  said  annuities,  unto  one  R.  B.  as  if 
he  the  said  R.  B.  then  was  the  true  and  lawful  owner  of  the 
said  one  hundred  pounds  share  of  and  in  the  said  capital 
stock  of  the  said  annuities,  against  the  form  of  the  statute, 
&c.  and  against  the  peace,  &c.    And  the  jurors,  &c.  do  fur- 
ther present,  that  the  said  M.  G.  on,  &c.  was  possessed  of 
and  entitled  to  a  share,  to  wit,  one  hundred  pounds  share  of  and 
in  certain  transferable  annuities,  established  by  certain  other 
acts  of  parliament,  made  in  the  twenn^-fifth  year,  &c.  [set 
r*1086]  forth  all  the  acts  of  parliament^  as  in  the  first  county  and*  mat 
the  said  M.  G.  on  the  said,  8cc.  was  the  true  and  real  pro- 
prietor of  the  said  one  hundred  pounds  share,  of  and  in  the 
said  last  mentioned  annuities.     And  the  jurors,  &c.  do  fur- 
ther present,  that  the  said  H.  B.  well  knowing  the  premises, 
but  wickedly  devising  and  intending  the  governor  and  com- 
pany of  the  bank  of  E.  to  deceive  and  defraud,  to   wit,  on 
the  said.  Sec.  with  force  and  arms,  at,  &c.  aforesaid,  falsely, 
deceitfully  and  feloniously  did  personate  the  said  M.  G.  the 
true  and  real  proprietor  of  the  said  one  hundred  pounds  share 
of  and  in  the  said  last  mentioned  annuities,  and  thereby  did 
then  and  there  feloniously  transfer  the  said  one  hundred 
pounds  share  of  the  said  M.  G.  of  and  in  the  said  last  men- 
tioned annuities,  unto  one  R.  B.  as  if  he  the  said  R.  B.  dien 
was  the  true  and  real  proprietor  of  the   said  one  hundred 
pounds  share,  of  and  in  the  said  annuities,  against  the  form 
Second      of  the  statutes,  &c.  and  against  the  peace,  &c.  And  the  ju- 
count.        rors,  &c.  further  present,  that  the   said  M.  G.  on  the  said, 
&c.  was  possessed  of,  and  entitled  to  a  certain  other  share,  to 
wit,  one  hundred  pounds  share  of  and  in  certain  annuities  in 
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respect  of  which  Ae  proprietor  of  the  said  last  mentioned  an- 
nuities then  had  transferable  shares,  of  and  in  the  said  capi- 
tal stock  of  annuities  established  by  certain  other  acts  of  par- 
liament, that  is  to  say,  by,  &c.  [set  forth,  all  the  acts  as  above] 
in  proportion  to  their  respective  annuities,  and  that  he  the 
said  M.  G.  kc.  [as  in  last  county]  against  the  form  of  the  sta- 
tute, &c.  and  against  the  peace,  &c. 


INDICTMENTS  FOR  KILLING,  WOUNDING  AND 

POISONING  ANIMALS. 

That  A.  H.  late  of,  Ssc.  being  an  ill  designing  and  diaor-  For  a  ca- 
derly  person,  and  of  a  wicked  and  malicious  mind,  after  the  first  P^*^  ^^^ 
day  of  June,*  in  the  year  of  our  lord  one  thousand  seven  hun-  ^o|*j  c. 
dred  and  twenty- three,  to  wit,  on,  &c.  with  force  and  arms,  23.  in  ma- 
at,  &c.  one  black  gelding  of  the  price  of  fourteen  pounds,  of  liciously 
the  goods  and  chattels  of  one  J.  J.  in  a  certain  field  belong-  '^^^^^^  * 
ing  to  him  the  said  J.  J.  then  and  there  beings  feloniously,  ^^       * 
unlawfully,  wilfully  and  maliciously  then  and  there  did  kill  [#1087] 
and  destroy,  to  the  great  damage  of  him  the  said  J.  J.  against 
the  form  of  the  statute,  &c.  and  against  the  peace,  &c. 

That  P.  C.  late  of,  &c.  being  an  ill-designing  and  disorder-  For  a  ca- 
ly  person,  and  of  a  wicked  and  malicious  mind  and  disposi-  ^!!^„  9*^ 
tion,  after  the  first  day  of  June,  in  the  year  of  our  lord  one  Geo.  I.  c. 
thousand  seven  hundred  and  twenty-three,  to  wit,  &c.  with  22.  for  ma- 
force  and  arms,  at,  &c.  aforesaid,  one  cow  of  the  price  of  se- 
ven pounds,  of  the  goods  and  chattels  of  C.  J.  in  a  certain 

(a)   See  other  precedents  post  son  wound  an  animal  belonging-  to 
1087»  8.  2  Bla.  Rep.  721.  Cro.  C.  C.  another  from  the  sudden  impulse  of 
d3.4.  Starkie,  553,  4.    A  precedent  passion  towards  it,  it  has  been  held 
for  IdUing  a  mare ;  first  count  for  that  he  is  not  within  the  act,  1  Leach 
lulling,  Second  count  for  maiming  527.  and  in  notes.    But  it  is  not  ne- 
third  count  for  IciUing  a  gelding.  6  cessary  to  give  evidence  of  express 
Wentw.  372.    This  offence  is  found*  malice  against  the  owner  which  will 
ed  on  9  Geo.  I.  c.  22.  commonly  cal-  be  presumed  until  the  contrary  ap^ 
led  the  Black  Act,  which  we  have  al-  pears  2  East,  P.  C.  1074.    And  in 
ready  had  occasion  to  notice  so  fre-  Dawson's  case,  who  was  indicted  for 
quently.    The  clause  which  relates  poisoning  horses  in  orderto  prevent 
to  it  makes  it  felony  without  bene-  them  from  running  the   race,  de- 
fit  of  clergy  to  unlawfolly  and  ma-  fendant  having  betted  against  tliem 
liciously  «  kill,  maim,  or  wound,  any  it  was  holden  that  this  intent  was 
cattle.'*    Within  the  term  cattle  in  sufficient  to  bring  the  case  within 
this  act  horses  are  included,  and  the  act,  and  the  defendant  was  con- 
need  not  in  the  indictment  be  spe-  victedM.  S.  S.    See  the  indictment 
cially  averred  to  be  catUe,  2  Bla.  post.    If  however,  it  appears  on  the 
Bep.  721.    But  to  bring  the  case  evidence  that  the  defendant  was  a 
within  the  statute,  the  offender  must  servant  to  the  prosecutor,  and,  in  ir- 
be  actuated  by  malice  against  the  ritation  because  his  master  would 
owner  of  the  animal  killed  or  maim-  not  let  him  have  another  horse  to 
ed,  and  not  merely  against  the  ani-  drive  in  a  team,  he  committed  the 
mal  itself.    And  therefore  if  a  per-  injury  on  the  horse  which  he  desir- 
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licioudy  barton  belonging  to  him  the  said  C.  J.  then  and  there  beingv 
maimiBc^  a  feloniously,  unlawfully,  wilfully  and  maliciously,  then  and 
^v*  W  there  did  maim  and  wound,  to  the  great  damage  of  the  said 
C.  J.  against  the  form  of  the  statute,  &c.  and  against  the 
peace,  &c. 

That  A.  B.  late  of,  &c.  on,  &c.  at,  &c.  aforesaid,  in  a  cer- 
^®  ^     tain  open*  piece  or  parcel  of  ground,  there  called  the  Marshy 
ingageld-  ^^^  ^  certain  sharp  instrument  called  a  bill-hook,  made  of 
iron  and  steel,  of  the  value  of  two  shillings,  which  he  the  said 
J.  B.  in  his  right  hand  then  and  there  had  and  held,  feloni- 
ously, unlawfully,  wilfully  and  maliciously  did  strike  a  cer> 
tain  black  gelding,  then  being  of  the  price  of  twenty  pounds, 
in  and  upon  the  left  shoulder  of  the  said  gelding,  (the  same 
then  and  there  being  the  property  of  some  person  or  persons^ 
to  the  jurors  aforesaid  as  yet  unknown)  giving  to  the  said 
gdUiing,  then  and  there,  by  such  striking  as  aforesaid,  in  and 
upon  tbe  said  left  shoulder  of  the  said  welding,  one  deep 
wound  of  die  breadth  of  five  inches,  and  of  the  depth  of  four 
incfhes,  and  thereby  did  then  and  there  feloniously,  unlawful- 
ly, wilfully  and  maliciously  maim  and  wound  the  said  geld- 
ing, against  the  form  of  the  statute,  &c.  and  against  the 
peace,  &c. 
On  the  That  D.  D.  late  of,  &cc.  being  an  ill  designing  and  disorder- 

forpolMn-  !7  P^J^on,  and  of  a  wicked  and  malicious  mind,  after  the 
ingamare.  "^^^  day  of  Jime,  in  the  year  of  our  lord  one  thousand  seven 
(</)  hundred  and  twenty-three,  to  wit,  on,  &c.  aforesaid,  with 

force  and  arms,  at,  &c.  aforesaid,  one  mare  of  great  value,  to 
wit,  of  die  value  of  20/.  of  the  goods  and  chattels  of  one  W. 
A.  there  and  then  being,  feloniously,  unlawfully,  wilfully  and 
maliciously  then  and  there  did  kill  and  destrc^,  by  having  be- 
fore then,  (that  is  to  say)  on,  &c.  aforesaid,  indie  8aid,&c. 


ed  to  have  exchanged,  he  will  not 
be  deemed  within  the  act.  1  Leach, 
539.  Nor  will  a  man  who  maims 
■beep,  to  prevent  their  tre^MUHing 
on  an  incloaure  id  ibid,  in  notia.  To 
bring  the  case  within  this  act  it  is 
not  necessary  that  the  cattle  should 
die  in  consequence  of  the  maiming; 
nor  is  it  even  essential  that  the  in- 
jury done  to  them  should  be  perma- 
nent id.  ibid,  in  notis.  It  has  been 
holden  that  aiders  and  abettors  are, 
under  this  act  excluded  from  clergy 
as  well  as  principals  in  the  first  &* 

rCy  though  they  are  not  specifical- 
^  nsmed.  But  as  the  contrary 
opinion  is  strenuously  muntained  by 
Mr.  Justice  Foster,  whose  know* 
ledge  of  criniinal  law  renders  his 


opinion  of  great  weight,  the  point 
is  at  least  doubtful.  See  the  case 
of  Midwinter  and  Sims,  with  Mr.  i. 
Foster's  amment  Fost  415  to  430. 
1  Leach,  66.  7  in  notia. — indietmeia. 
The  venue  may  be  laid  in  any  coun- 
ty, 2  Bia.  Rep.  733.  It  is  not  neces- 
ssry  to  aver  that  the  animals  are  cof- 
tleixk  order  to  bring  them  within  the 
statute,  id.  ibid. 

(5)  See  a  rimilar  precedent  Cro. 
C.  C.  83.  Starkie,  554. 

(c)  See  similar  precedents  Cro. 
C.  C.  84.  Cro.  C.  A*  36  Staricie,  554. 

{gi  This  was  the  indictment 
against  Dawson  lor  placing  poison  in 
horse  tiouglis,  on  wntch  he  was  con- 
victed and  excttted,  ante  1087. 
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wiUulIy^  maliciously  and  unlawfully  put  and  infused  into,  and 
mixed  with  certain  water  then  and  there  being  in  a  certs^^n 
trough,  in,  &c.  aforesaid,  used  for  the  purpose  of  wate^iiig 
horses,  and  at  which  ^d  trough  the  said  mare  of  the  s^id  Wi 
A*  was  usually  watered,  a  certain  quantity  of  de^dJiy  ppiscpif  tp 
yritj  whiie  arsenic,  and  of  which  said  water^  whi^^ii^  the.  qj^ 
poison  had  beeu  so  put  and  infused,  and  mi^ei)  as  afpr^s^:^ 
the  said  mare  of  the  said  W.  A*  afterwards,  tq  wit,  on.  th^ &ai4) 
&c.  at,  &c.  aforesaid^  did  drink,  and  by  reason  of  ai\d  49.  ^oqt^-. 
quence  thereof,  the  same  mare  then  and  there  became^^d  w^^ 
poisoned,  and  afterwards,  to  wit,  qq,  $c€.  last  aforesaid*  4^  b^ 
reason  and  occasion  of  her  having  been  so  poisoned  as  aforesaid, 
die,  to  wit,  at,  &c.  aforesaid,  to  die  great  loss  and  damage  of  the 
said  W.  A.  against  the  form  of  die  statute,  &c.  and  against 
the  peace,  &c.  And  the  jurors,  8cc.  do  further  present  that  the  Second 
said  D.  D.  being  such  ill  designing  and  disorderly  person,  *^®*"*V 
and  of  such  wicked  and  malicious  mind  as  aforesaid,  after 
the  said  first  day  of  June,  in  the  year  of  our  Lord  1723,  afore- 
said, to  wit,  on  the  said,  &c.  at,  &c.  aforesaid,  one  mare  of 
great*  value,  to  wit,  of  the  value  of  twenty  pounds  of  the  [*1089] 
goods  and  chattels  of  the  said  W.  A.  there  then  being,  felo- 
niously, unlawfully,  wilfully,  and  maliciously  then  and  there 
did  kill  and  destrov,  by  having  before  then,  to  wit,  on,  &c. 
last  aforesaid,  in  trie  said,  &c.  wilfully,  maliciously  and  un- 
lawfully put  and  infused  into,  and  mixed  with  certain  water, 
whereof  the  said  mare  of  the  said  W.  A.  was  accustomed  to 
drink,  a  certain  quantity  of  deadly  poison,  to  wit,  white  ar- 
senic, and  of  which  said  water,  wherein  the  said  poison  had 
been  so  put  and  infused,  and  mixed  as  aforesaid,  the  said 
mare  of  the  said  W.  A.  afterwards  to  wit,  on  the  said,  &c.  at, 
&c.  aforesaid,  did  drink,  ind  hf  reason  and  in  consequence 
thereof,  the  same  mare  then  and  there  became  and  was  poi- 
soned, and  afterwards,  to  wit,  on,  &c.  last  aforesaid,  by  rea- 
son and  on  occasion  of  her  having  been  so  poisoned  as  afore- 
said, did  die,  to  wit,  at,  &c.  aforesaid,  to  uie  great  loss  and 
damage  of  the  said  W.  A.  against  the  form  of  the  statute, 
&c.  and  against  the  peace,  &c.  And  the  jurors,  &c.  do  fur-  Tlxird 
ther  present,  that  the  said  D.  D.  being  such  ill  designing  aud  ^^'^^' 
disorderly  person,  and  of  such  wicked  and  malicious  mind 
as  aforesaid,  after  the  said,  &c.  to  wit,  on  the  said,  &c.  at, 
&c.  aforesaid,  one  other  mare  of  the  value  of  twenty  pounds 
of  the  cattle  goods  and  chattels,  and  property  of  the  said  W. 
A.  there  then  being,  feloniously,  unlawfully,  wilfully  and  ma- 
liciously then  and  there  did  kill  and  destroy,  to  wit,  by  then 
and  there  causing  and  procuring  the  same  mare  to  take  and 
swallow  a  certain  quantity  of  certain  deadly  poison,  to  wit, 
arsenic,  of  which  the  said  last  mentioned  mare  then  and 
here  died,  to  the  great  damage  of  the  said  W.  A.  against 
Crim,  Law.  vol.  hi.  3  t 
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Fourth  fonn  of  the  statute,  &c.  and  against  the  peace,  &c.  And  die 
^^"^^"^  jurors,  &c.  do  further  present,  that  the  said  D.  D.  being  such 
ill  designing  and  disorderly  person,  and  of  such  wicked  and 
malicious  mind  as  aforesaid,  after  the  said,  &c.  aforesaid,  to 
wit,  on  the  said,  &c.  widi  force  and  arms,  at,  &c.  aforesaid, 
one  other  mare  of  the  value  of  twenty  pounds  of  the  cattle, 
goods,  chattels  and  property  of  the  said  W.  A.  there  then 
being,  feloniously,  unlawfuUy,  wilfully  and  maliciously  then 
and  there  did  kill  and  destn^,  that  is  to  say,  by  poison,  to 
the  great  damage  of  him  the  said  W.  A.  against  the  form  of 
the  statute,  &c.  and  against  the  peace,  &c. 


5ir 


CHAPTER  XVI. 


INDICTMENTS  FOR  OFFENCES  TO  HABITA- 
TIONS AND  REAL  PROPERTY. 

BURGLARY,  (e) 

PRELIHINANT   NOTES. 

Pj'lOQO] 

The*  word  burglary  is  a  compound  of  the  Saxon  terms  J^^  ^^' 
burgh  a  house,  and  hron  theft ;  and  originally  signified  no  ^'^^^ 
more  than  the  robbery  of  a  dwelling.  But  it  is  now  defined 
to  be  the  breaking  and  entering  the  house  of  another  in  the 
night  time  with  intent  to  commit  a  felonv,  whether  the  felo- 
ny be  actually  committed  or  not.  Jac.  Die.  Burglary,  3  Inst. 
63.  The  circumstances  essential  to  be  considered,  are— -in 
what  place  it  must  be  done— at  what  time— by  what  means— 
and  with  what  intention  ;  and  these  points  we  will  separate- 
ly consider. 

I.  In  what  place  burglary  may  be  committed.    It  must,  in  ^|j?^^ 
general,  be  committed  in  a  mansion  house  j  though  the  an-  S^j^m^ 
cient  books  speak  of  it  also  in  relation  to  the  walls  of  a  town,  fe  com- 
and  it  has  always  been  holden,  that  it  may  take  place  in  a  ndtted. 
church   or  chapel.    The  latter  is  placed  by  Lord  Coke,  on 
the  ground  that  a  consecrated  place  is  the  mansion  house  of 
God^  3.  Inst.  64.  but  this  idea  is  opposed  by  Hawkins,  and 
seems  to  rest  on  very  unsubstantial  loundations.  Hawk.,  b.  1. 

_■  _  _ ___■ ■■____  -• 

(«)  As  to  this  offence  in  general,  ry.  2  East,  P.  C.  481  to  523.  4  Bla- 

see  3  Inst.  63  to  66,  1  Hale  547  to  Com.  323  to  228.  Burn,  J.  Burglwr. 

ses.  Hawk.  b.  1.  c.  38.  Com.  Dig.  Dick.  J.  Burglary.  Jac.  Die.  Buigu. 

Jostices  P.  2.  &c.  Bac  Abr.  Burgia-  ry. 
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[*109l]  c.  38.  s.  17.  The  principal  question*  is,  however,  at  the  pre- 
sent day,  what  is  to  be  deemed  a  dtvelUng  house.  And, 
from  all  the  cases  it  appears,  that  it  must  be  a  place  of  actual 
residence.  Thus  a^house  under  repair,  in  which  no  one  lives, 
though  the  owner's  property  is  deposited  there,  is  not  a  place 
in  which  burglary  can  be  committed ;  for  it  cannot  be  deem* 
edhisdwellinghouse,  until  he  has  taken  possession  with  in- 
tent to  inhabit  it,  1  Leach,  185.  Nor  will  it  make  any  dif- 
ference if  one  of  the  workmen  engaged  in  the  repairs,  sleep 
there,  in  order  to  protect  it,  1  Leach,  186,  notis.  N'or, 
though  the  house  is  ready  for  the  reception  of  the  owner, 
and  he  has  sent  his  proper^  into  it  preparatory  to  his  own 
removal,  will  it  become  tot  this  purpose,  his  mansion,  3 
Leach,  771.  So,  if  the  landlord  of  a  house  purchase  the  fur- 
niture of  his  out  going  tenant,  and  procure  a  servant  to  sleep 
there,  in  order  to  guard  it,,  but  without  any  intention  of 
making  it  his  own  residence,  a  breaking  into  the  house  will 
not  amount  to  burglary,  2  Leach,  876.  But  if  the  agent  of 
a  public  company  reside  at  a  warehouse  belonging  to  his  em- 
ployers, this  crime  may  be  committed  by  breaking  it,  and  he 
may  be  Uid  as  the  owner,  2  Leach,  931.  And  it  seems  that 
if  a  man  die  in  his  house,  and  his  executors  put  servants  in 
it,  and  keep  them  there  at  board  wages,  burglary  may  be 
committed  in  breaking  it,  and  it  may  be  laid  to  be  the  execu* 
tors'  property,  2  East  P.  C.  499. 

It  seems  quite  settled  that  the  proprietor  of  the  house  need 
not  be  actually  within  it  at  the  time  the  offence  is  committed, 

{provided  it  is  one  of  his  regular  places  of  abode.     For  if  he 
eaves  it  animo  revertendi^  though  no  person  resides  in  his 
absence,  it  will  still  be  his  mansion.    As  if  a  man  has  a  house 
^  in  town,  and  another  in  the  country,  and  goes  to  the  latter  in 

the  summer,  the  nocturnal  breaking  into  either  with  a  felo- 
nious design,  will  be  burelarious.  Post.  77.  But  if  the  occa- 
pierof  a  house  removes  from  it  with  his  whole  family,  and 
takes  away  so  much  of  his  goods  as  to  leave  nothing  fit  for 
the  accommodation  of  inmates,  and  has  no  settled  idea  of  re- 
turning to  it,  but  rather  intends  to  let  it,  the  offence  will  be 
merely  larceny,  Post.  76.  And  the  mere  casual  use  of  a  te- 
nement will  not  suffice ;  and,  therefore,  the  circumstance  of 
a  servant  sleeping  in  a  bam,  or  porter  in  a  warehouse,  for 
Jmrticular  and  temporary  purposes,  will  not  so  operate  as  to 
make  a  violent  entry  in  th^  night,  in  (M*der  to  steal,  a  burg^- 
ry,  1  Hale,  557^  8. 

^^  Eveiy  house  for  the  dwelling  and  habitation  of  man,'^ 
obseWes  lord  Coke^  ^'  is  taken  to  be  a  mansion  hoUse,  where* 
in  burglary  may  be  committed,'^  3  Inst.  64.  So  even  a  loft, 
o^er  a  stable  used  for  tiie  abodie  of  a  coachman,  which  he 
rents  for  his  own  use  and  that  of  his  family^  is  a  place  which 
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may  be  burglariously  broken,*  1  Leach,  305.     So  also  bur-  [#1092] 
glaiy  may  be  committed  in  a  lodging  room,  1  Leach,  89.  or 
in  a  garret  used  for  a  workshop,  and  rented  together  with  ati 
apartment  for  sleeping,  and  if  the  landlord  does  not  sleep 
under  the  same  roof,  the  place  may  be  made  as  the  mansion 
of  the  lodger,  1  Leach,  237.    So  to  this  puxpose  chambers  in 
a  college  or  inn  of  court,  where  each  individual  has  a  dis» 
tinct  property,  are  considered  as  separate  mansions,  though 
under  the  same  roof,  and  having  a  common  entrance,  1  Hale, 
556.      This  offence  may  also  take  place  by  breaking  open  a 
shop  built  close  to  a  dwelling  house,  although  no  one  sleeps 
in  it,  and  it  has  no  internal  communication  with  the  princi- 
pal mansion,  1  Leach,  357.     But  where  a  centre  building  is 
allotted  to  a  variety  of  trades,  and  there  are  two  wings  an- 
nexed to  it,  both  of  which  are  used  as  dwelling  houses,  and 
occupied  by  different  persons,  the  case  will  be  odierwise,  and 
it  will  be  holden  not'a  dwelling  house  for  the  purpose  ;  being 
evidently  a  distinct  tenement,  and  occupied  jomtly,  while  the  • 
adjoining  houses  are  the  respcQtive  abodes  of  individuals,  2 
Leach,  913.     With  respect  to  out  houses,  it  is  generally  Isud 
down  by  the  older  writers,  that  bams,  stables,  cow  houses, 
are  included  in  the  term  domus  manaionalts^  if  they  are  parcel 
of  the  messuage,  though  neither  contiguous  to  it,  nor  under  . 
the  same  roof,  3  Inst.  54.  1  Hale,  558.     And  accordingly  it 
was  holden  diat  burglary  might  take  place  in  respect  of  a 
building  eight  or  nine  jrards  distant  from  a  dwelling  house,  and 
with  only  a  paling  between  them,  1   Hale,  558.    But  it  was 
even  then  laid  down,  that  if  the  out  house  was  at  considera- 
ble distance,  as  if  it  stood  a  bow  shot  from  it,  so  as  not  to  be 
reasonably  esteemed  parcel  of  the  principal  dwelling,  nor 
within  Ae  curtilage,  it  will  not  answer  to  this  description,  1 
Hale,  144.     And  in  more  recent  times,  it  has  been  decided 
that  an  out  house  several  feet  from  the  mansion,  and  uncon- 
nected by  any  common  inclosure  is  not  a  place  in  which  bur- 
glary can  be  committed,  1  Leach,  144.     Neither  is  it  an   of- 
fence of  this  degree  to  break  open  a  tent  or  booth  erected  in 
a  market  or  fair,  though  a  person  should  choose  to  lodge  in 
so  slight  a  tenement,  for  the  law  regards   thus  highly,  none 
but  permanent  and  substantial  habitations,  3  Inst.  64. 

2dly.  At  what  time  the  offence  .must  be  committed.  It  is 
essential  to  the  offence  that  it  should  be  committed  in  the 
night,  and  the  only  question  is  what  time  will  be  so  con- 
sidered for  this  purpose.  Anciently  the  day  was  account- 
ed to  begin  from  sun-rising,  and  to  end  at  sun-setting ;  but 
it  is  now  agreed  that  if  there  be  sufficient  remsuns  of  day- 
light left  to  discern  the  features  of  a  man's  face,  no  breaking 
can  be  burglarious,  3  Inst.  63.  1  Hale,  550:  2  Leach,  7 lb. 
This  however,  does  not  extend  to  moon-light ;  for,  as  ob- 
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[*109d]  served*  by  Mr.  Justice  Blackstone,  ^'  the  malignity  of  the 
offence  does  not  so  properly  arise  from  its  being  done  in  the 
dark,  as  in  the  dead  of  nig^t,  when  all  the  creation,  except 
beasts  of  prey,  are  at  rest ;  when  sleep  has  disarmed  the 
owner,  and  rendered  hisxastle  defenceless,^'  4  Bla.  Com.  224. 
Both  the  breaking  and  entry  must  be  nocturnal ;  for  if  the 
breaking  were  in  the  night  and  the  entry  in  the  day  or  vice 
versa^  we  offence  would  not  amount  to  burg^lary,  1  Hale, 
551. :  but  if  the  breaking  is  on  one  night,  and  the  entry  on 
another,  they  together  amount  to  burglary,  and  it  may  be 
supposed  that  both  took  place  when  the  entry  was  effected, 
1  Hale,  551. 

ddly.  What  acts  are  necessary  to  constitute  burglary.  There 
must  must  be  both  a  breaking  and  an  entry  ;  for  the  older  as 
well  as  modem  writers  universally  agree,  that  both  are  re- 
quisite, 1  Hale,  551.  3  Inst.  64. :  we  have,  therefore,  to  en- 
quire, what  in  law  is  deemed  a  breaking,  and  what  an 
entiy. 

Tne  breaking  must  be  actual,  and  not  arising  from  a  mere 
legal  construction,  1  Hale,  551. ;  so  that  an  entry  by  an  open 
door  or  window  is  not  burglarious,  though  it  would  make  the 
party  a  trespasser,  if  unaccompanied  by  a  felomous  design, 
3  Inst.  64.  The  force,  however,  does  not  imply  a  demolition 
of  any  part  of  the  walls,  or  even  manual  violence  ;  for  if  the 
thief  descends  through  a  chimney,  which  cannot  be  fiirdier 
inclosed,  this  will  amount  to  burglary,  1  Hale,  552.  4Bla. 
Com.  226.  And  if  by  threats  the  offender  compels  a  person 
to  open  his  door,  or  induces  him  to  do  so  to  repel  the  violence 
attempted  on  his  premises,  it  will  amount  to  a  burglarious 
breaking,  1  Hale,  553.  So  if  admittance  is  obtained  by 
fraud,  as  if  thieves  with  a  pretended  hue  and  cry  require  a 
constable  to  go  with  them  to  search  a  man's  house,  or  al- 
ledge  there  are  traitors  there,  after  entering  bind  the  con- 
stable and  the  owner,  and  rob  the  house,  this  is  burriary,  1 
Hale,  552,  3.  2  Leach,  1064.  notes.  So  where  the  defendant 
met  a  servant  belonging  to  a  house  who  kept  the  key,  and  by 
false  pretences  enticed  him  to  let  her  in,  on  which  she  robbed 
the  premises,  the  judges  came  to  a  similar  decision,  2  East, 
P.  C.  485.  And  it  seems  to  be  now  settled,  that  if  a  sei> 
vant  within  a  house  conspires  with  another  person  to  let  him 
in,  in  order  to  rob  his  master,  both  parties  are  guilty  of*  bur- 
glary, 2  Stra.  881.  4  Bla.  Com.  22/. 

It  is  immaterial  by  what  kind  of  violence  the  breaking  is 
effected.  The  openmg  a  casement,  breaking  a  window,  pick- 
ing the  lock  of  tne  door  with  a  false  key,  putting  back  ^ 
lock  of  the  door,  bolt,  or  fastening,  unlatchmg  a  door  which 
il  only  latched,  bending  aside  nails,  or  otherwise  unloosing 
fastenmgs,  are  all  means  to  a  burglarious  entry,  1  Hale,  552. 
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So  to  push  open  massive  doors  which  shut  by  their  own 
weight,  is  burglarious,  though  there  is  no  actual  fastening,"^  [*1094] 
2  East,  P.  C.  487.  And  it  is  to  be  observed,  that  even  when 
the  first  entry  is  a  mere  trespass,  being  as  per  jamua  apertOy 
if  the  thief  afterwards  breaks  open  any  inner  room,  he  will  be 
guilty  of  burglary,  1  Hale,  553. :  and  this  may  be  done  by  a 
servant  who  sleeps  in  an  adjacent  room,  unlatching  his  mas- 
ter's door,  and  entering  his  apartment,  with  intent  to  kill 
him,  1  Hale,. 554.  But  Lord  Hale  doubts  whether  a  guest 
at  an  inn  is  guilty  of  burglary  by  rising  in  the  night,  opening 
his  own  door,  andLstealing  goods  from  other  rooms,  1  Hale, 
554. :  and  it  seems  certain  that  breaking  open  a  chest  or 
trunk,  is  not  in  itself  burglarious.  Post.  108,  9. :  and,  accord- 
ing to  the  better  opinion,  the  same  principle  applies  to  cup- 
boards, presses  and  other  fixtures,  which  though  attached 
to  the  treehold,  are  intended  only  the  better  to  supply  the 
place  of  moveable  depositaries.  Post.  109. 

It  was  anciently  doubted  ^whether  the  breaking  might  not 
be  subsequent  to  the  entry ;  as  if  the  prisoner  being  in  the 
house  without  violence  should  break  it,  in  order  to  escape 
with  his  boo^,  1  Hale,  554.  But  this  difficulty  is  removed 
by  12  Ann,  c.  7.  which  after  reciting  that  doubts  have  been 
entertained  on  the  subject,  declares  and  enacts,  *^  that  if  any 
person  shall  enter  into  the  mansion  or  dwelling-house  of  an- 
other, by  day  or  bv  night,  widiout  breaking  the  same,  with  an 
intent  to  commit  lelony  ;  or  being  in  such  hou^e  shall  com- 
mit any  felony  ;  and  shall  in  the  night  time  break  the  same 
house  to  get  out  of  the  same;  such  person  is  and  shall  be  ad- 
judged to  be  guilty  of  burglary^  and  shall  be  ousted  of  the 
benefit  of  clergy  in  the  same  manner  as  if  such  person  had 
broken  and  entered  the  same  house  in  the  night  time  with  an 
intent  to  commit  felony  there." 

An  entry  is  requisite  as  well  as  ^breaiing :  for  if  a  house 
be  broken  open,  and  the  owner,  through  the  fear  occasioned 
by  the  circumstance,  throw  out  his  money,  the  burglary  will 
not  be  completed,  1  Hale,  5 $5, ;  but  the  introduction  of  a 

fart  of  the  body  will  suffice.  Post.  108.  Thus  if  the  prisoner 
reaks  open  a  shop  window,  and  with  his  hand  takes  out 
goods,  the  offence  is  complete.  Post.  107.  Even  the  intro- 
duction of  a  hook  with  intent  to  steal,  may  amount  to  bur- 
glary, 3  Inst.  64.  And  where  several  having  broken  open  a 
house,  and  attempting  to  enter  are  opposed  by  the  owner,  and 
in  making  a  pass  at  him  the  hand  of  one  of  the  party  is  with- 
in the  threshold,  he  will  be  guilty  of  burglary,  1  Hale,  553. 
If,  however,  an  instrument  has  been  thrust  into  the  window, 
not  for  the  purpose  of  taking  out  property,  but  only  calcu- 
lated to  form  the  aperture,  this  will  not  be  regarded  as  an  en- 
try, 1   Leach,  406.     It  seems  doubtful  whether  shooting 
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through  a  window  is  sufficient  h^  the  entry  of  the  shot  dis- 
[#1095]  charged  ;  but  it  seems  the  better*  opinion  that  is  ;  as,  in  dua 
case,  a  felony  by  killing  is  as  much  attempted,  as  in  the  in- 
troduction of  an  instrument,  a  felony  by  stealing,  1  Hale^ 
555,  Hawk.  b.  I.e.  38.  s.  7, 

4thly.  What  intention  is  necessary  to  constitute  hurfflary. 
No  breaking  and  entering,  though  both  nocturnal  and  violent, 
will  be  esteemed  burglary  unless  the  party  intended,  at  die 
time,  to  commit  a  felony,  2  Leach,  71 T.  For  if  the  intent 
were  only  to  commit  a  trespass,  though  it  is  possible  death 
might  ensue,  it  i»  not  burglsury  ;  as  the  fel<:>nious  intendcm  at 
the  dme  of  the  breaking  is  necessary  to  ccmsdtute  the  of- 
fence, d  Inst.  65.  1  Hale,  561.  Thus  if  a  servant  entrust* 
ed  by  his  master  to  sell  goods,  receives  money  to  his  use, 
conceals  it  in  the  house  instead  of  paying  it  over,  and,  after 
his  dismissal  breaks  the  house  and  steals  it,  the  entry  is  not 
burglarious,  because  there  was  no  felony  in  the  original 
taking,  1  Show.  53.  And  even  where  prisoner^  were  proved 
to  have  broken  open  a  house  in  the  night  dme  to  recover 
teas  seized  for  wanting  a  le^l  permit,  for  the  use  of  the  per- 
son from  whom  they  were  taken,  an  indictment  for  burglary 
with  intent  to  steal,  was  holden  not  to  be  supported,  2  East, 
P.  C.  510.  But  had  diey  been  charged  with  breaking  the 
house  for  the  purpose  of  feloniously  rescuing  goods  seized 
under  19  Geo.  II.  c.  34.  it  seems  that  they  migbt  have  been 
convicted  ;  for  the  intent  to  commit  an  offence  made  felony 
by  statute,  seems  on  the  same  level  with  the  design  to  pei> 
petrate  an  offence  at  common  law ;  because  all  the  properties 
of  a  felony  at  common  law  are  given  to  an  offence  wnen  creat* 
ed  by  statute.  Hawk.  b.  1.  c.  38.  s.  38.  4Bla.  Com.  228. 
Indict-  Peculiar  exactness  as  to  time  is  required  in  an  indictment 

ment.  f^^  burglaiy.  It  is  not  only  necessary  to  State  a  day  and 
year,  but  also  an  hour  about  which  the  offence  was  commit- 
ted ;  in  order  that  it  may  appear  to  the  court  to  be  at  a  dme 
when  there  could  be  no  day-light  remaining,  Waddington's 
case.  Bum  J.  Burglary,  ante  1  vol.  219.  If  diis  be  wanting^ 
the  defendant  can  only  be  convicted  of  a  simple  larceny.  Id. 
ibid.  But  it  is  not  necessary  diat  the  evidence  should  cor- 
respond with  the  allegation  either  as  to  the  day  or  hour,  so 
that  it  shows  the  offence  to  have  been  committed  in  the  dme 
of  darkness,  2  Hale,  179.  ante  1  vol.  219.  Both  breaking  and 
entering  must  be  chai^d  to  have  taken  place  in  the  night,  or 
there  is  no  charge  of  burglary,  1  Hale,  549. 

The  offence  must,  in  genend,  be  laid  to  be  committed  in  a 
dwelling-house ;  and,  therefore,  if  it  be  stated  as  in  a  house 
merely,  the  proceedings  will  be  defecdve,  1  Hale,  550.  But 
where  a  church  is  broken,  it  seems  more  proper  instead  of 
terming  it  the  mansion  house  of  God,  according  to  die  fancir 
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fulmterpretationofLord*Coke,  to  describe  it  as  the  ()arish  L  ^^^J 
church  of  the  parish  to  which  it  belongs,  according  to  the 
truth,  which  will  suffice,  1  Hale,  556.  ante  949.  and  ante  1 
vol.  214.  When,  however,  the  place  belongs  to  a  private  in> 
dividual,  though  it  is  an  out  house  which  adjoins  the  man- 
sion, it  must  either  be  Isud  in  the  dwelling-house  generally, 
or  in  a  stable,  &c.  part  of  the  dwelling-house,  either  of  which 
methods  may  be  adopted,  1  Leach,  144.2  East  P.  C.  512,  3. 

The  name  of  the  owner  of  the  house  must  next  be  stated 
with  such  certainty  to  a  common  intent,  as  is,  in  general,  ne- 
cessary, in  the  description  of  the  party  who  has  sustained 
the  injury,  see  1  vol.  215,  6,  7.  It  becomes  therefore,  neces- 
sary to  inquire  who  is,  for  this  purpose,  to  be  regarded  as  the 
owner ;  for  an  error  on  this  subject,  will  vitiate  the  pro- 
ceedings. 

And,  from  a  variety  of  cases  it  appears,  that  this  point  is 
not  governed  by  the  mere  occupancy  or  possession.  If  ser- 
vants or  agents  reside  in  that  capacity^  in  the  place  broken, 
it  cannot  be  laid  as  theirs.  Even  in  a  case  where  a  farmer 
was  the  proprietor  of  a  range  of  buildings,  and  suffered  his 
servant  to  reside  in  a  cottage,  while  he  occupied  the  principal 
mansion,  though  the  former  received  less  wages,  on  the 
ground  of  his  being  permitted  to  reside  in  the  cottage,  it  was 
holden  that  the  property  ought  to  be  laid  in  the  master,  be- 
cause the  circumstances  did  not  amount  to  a  letting,  but  only 
a  permission  of  residence,  2  Leach,  1018.  16  East,  39.  Lit. 
tlep.  139.  So  if  the  servant  of  a  banker  is  suffered  to  sleep 
in  a  room  over  the  shop,  though  his  salary  is  diminished  on 
that  account,  and  he  has  a  separate  outer  door  leading  to  his 
apartment,  the  house  must  be  laid  to  be  the  house  of  the 
master,  even  though  he  never  sleep  there,  because  there  was 
no  actual  demise  to  the  servant,  2  Leach,  1015.  2  Taunt.  339. 
On  the  same  principle,  if  the  chamber  of  a  guest  at  an  inn 
is  forced  open,  and  his  goods  stolen,  the  burglary  must  be 
laid  in  the  dwelling  house  of  the  landlord,  2  East,  P.  C.  502. 
So  where  part  of  a  family  reside  in  a  dwelling  house,  it  must 
be  laid  as  the  mansion  of  the  principal.  For  even  when  a 
married  woman  lives  separate  from  her  husband,  and  the 
wife  alone  has  taken  a  lease  of  the  premises,  they  must  be 
described  as  his  dwelling ;  though,  of  course,  it  would  be 
otherwise  in  a  case  where  the  law  would  adjudge  it  to  be  the 
sole  property  of  the  woman,  and  she  enjoys  exclusive  po- 
session,  Kel.  43.  11  East,  301.  In  case  of  persons  employed 
by  the  crown  or  public  companies,  the  same  rule  prevails. 
If  burglary  is  committed  in  the  invalid  office  at  Chelsea — ^in 
Somerset  house — in  Whitehall — in  any  of  the  public  offices 
or  royal  palaces^— the  mansion  must  be  laid  as  the  king's, 
1   Leach,  324.  and  in  notis.      The  same  principle  applies 
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to  corporations ;  for  if  a  burglary  be  laid  to  be  in  the  dwel- 
[*109y]  ling*  house  of  one  of  the  officers  belonging  to  the  Afncan 
company,  it  will  be  bad,  although  a  corporation  cannot  be 
resident^  1  Leach,  324.  in  notis.  But  it  has  been  holden  that 
if  the  agent  of  a  trading  company  resides  in  the  house  of  his 
employers  in  town,  it  may  properly  be  laid  as  his  dwelling, 
2  Leach,  930.  So  a  city  hall  may  be  described  as  the  resi- 
dence of  the  clerk  to  the  company  to  whom  it  belongs,  id.  ibid. 
in  notis.  The  ground  for  diese  two  last  decisions  is  stated 
to  be  that  the  punishment  of  burglary  was  intended  to  pro- 
tect the  actual  occupant  from  the  terror  of  disturbance  during 
the  hours  of  darkness  and  repose,  but  it  would  be  absurd  to 
suppose  that  that  terror  whicn  is  of  the  essence  of  the  crime, 
could,  from  a  breaking  and  entry  in  one  place,  produce  an  ef- 
fect in  another,  2  Leach,  931. 

In  many  cases,  a  difficulty  arises  from  the  circumstance 
of  the  same  edifice  being  inhabited  by  distinct  families.  In 
some  cases,  it  is  clear  that  the  portions  form  distinct  dwell- 
ings. Thus  chambers  in  inns  of  court  are  all  considered  in 
law  as  separate  habitations,  and  have  incident  to  them  the 
privileges  of  individual  dwellings.  1  Hale,  556.  .  And  if, 
by  an  actual  severance,  all  internal  communication  is  cut  ofl^ 
the  partitions  become  distinct  houses  ;  so  that  if  one  house 
is  divided  to  accommodate  the  families  of  two  partners, 
though  the  rent  and  taxes  of  the  whole  are  paid  out  of  one  com- 
mon fund,  each  part  will  be  regarded  as  a  mansion.  1  Leach, 
537.  and  see  Salk.  532.  It  seems  also  formerly  to  have  been 
thought,  that  a  lodger  taking  an  apartment  for  a  certain  time 
had  such  an  interest  in  it,  that  in  case  it  were  broken  it  mig^t 
be  laid  as  his  dwelling,  1  Hale,  556,  Hawk.  b.  1,  c.  38.  s.  13, 
4.  But  now  it  seems  to  be  setded  that  if  the  proprietor  re- 
sides in  the  house,  the  property  must  be  laid  in  him.  Kel.  84. 
4  Bla.  Com.  225.  Unless  indeed  there  be  a  severance  be- 
tween the  apartments  he  lets  and  those  in  which  he  resides^ 
and  distinct  entrances  to  both  of  diem.  If,  on  the  other  hand, 
die  landlord  does  not  live  in  the  house,  but  either  lets  a  part 
or  the  whole  of  it  to  lodgers,  each  room  occupied  by  an  indi- 
vidual is  regarded  as  his  mansion.  1  Leach,  89,  237.  437. 
Nor  will  it  alter  the  case  if  he  has  retained  a  part  of  the  pre- 
mises for  his  own  use,'so  long  as  he  does  not  make  it  his 
abode.  1  Leach,  89.  If,  however,  a  part  of  the  house  be 
severed  by  lease,  the  property  must  be  laid  not  in  die  lessor 
but  the  lessee  ;  and  if^no  one  sleeps  in  it  after  the  severance, 
it  will  not  be  the  subject  of  burglary.  1  Hale,  557^  8.  Kel. 
83,4. 

The  proper  person  being  thus  ascertained,  it  must  be  accu- 
rately stated  in  the  proceedings.  For  any  material  variance  in 
the  evidence  from  the  statement,  will  be  fatal.     1  Leach,  ^^% 
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2  Leach,  774^  Thus  where  a  person  was  indicted  for  burglary 
in  the  house  of  Sarah*  Lunns^  and  her  name  appeared  to  be  [#i098] 
London^  he  was  acquitted  of  the  capital  part  ot  the  charge.  1 
JLeach,  253.  in  notis;  and  though  it  is  said  to  be  doubtful 
whether  the  leaving  a  blank  for  the  surname  would  not  be 
vicious,  1  Hale,  558.  Moore,  466.  there  can  be  little  doubt 
that  at  the  present  day  such  an  omission  would  be  material. 

The  words,  "  broke  and  entered"  must  both  be  inserted ;  as 
we  have  seen  that  both  of  them  are  essential  to  constitute  the 
offence.     1  Hale,  550.     The  word  burglariously  is  necessary,- 
4  Co.  39,  40.  and  ^^  feloniously^^  is  also  requisite  as  in  other 
felonies. 

The  charge  is  not  complete  without  an  averment  of  a  felo- 
nious intention,  or  the  actual  commission  of  a  substantive 
felony.  1  Hale,  559.  2  Leach,  717.  We  have  seen  an  intent 
to  commit  a  trespass  is  not  sufficient,  even  though  a  felony 
might  be  its  probable  consequence,  1  Hale,  561.  3  Inst.  65. 
And  the  intent  must  be  correctly  stated  ;  for  if  it  be  charg- 
ed that  the  defendant  intended  to  commit  one  species  of  fe- 
lony, and  it  is  proved  that  he  designed  another,  the  indict- 
ment will  be  VICIOUS.  1  Hale,  561.  Thus  if  an  actual  lar- 
ceny is  averred,  and  it  is  proved  that  the  theft  was  not  com- 
plete the  defendants  must  be  acquitted.  2  Leach,  708.  Nor 
can  a  previous  stealing  in  the  same  house  be  connected  with 
a  subsequent  breaking  so  as  to  support  this  charge,  id.  ibid» 
.On  the  other  hand,  if  a  felony  has  been  actually  committed, 
an  averment  of  the  intent  to  commit  it  will  suffice.  1  Hale, 
560.  Where  any  doubt  exists  as  to  what  specific  felony  was 
designed,  the  intention  should  be  laid  differently  in  distinct 
counts,  in  order  to  correspond  with  the  evidence;  and 
though  it  was  once  objected  that  this  course  would  perplex 
the  prisoner  in  his  defence,  it  has  expressly  been  holden  pro- 
per. 2  East,  P.  C.  515.  When  the  indictment  states  a  bur- 
glarious entry  and  an  actual  felony  afterwards,  it  contains 
two  charges  which  may  be  severed  by  the  verdict — ^the  bur- 
glary and  the  felony ;  and  if  the  former  should  not  be  proved, 
the  defendant  might  yet  be  found  guiltv  of  the  latter.  1  Hale, 
559.  But  on  such  an  indictment,  if  uie  stealing  itself  were 
left  unproved,  and  the  burglarious  entry  wi^  intent  to 
steal  were  shewn,  the  defendant  must  be  entirely  acquit- 
ted ;  because  the  actual  felony  being  done  away  no  other 
intent,  independent  from  it,  appears  on  the  record.  2 
Leach,  708.  Lord  Hale,  therefore,  advises  that  the  indict- 
ment should  charge  a  burglarious  entry  with  intent  to 
steal;    and   then  an   actual  burglarious   stealing  (f)  as  if 

(/)  See  the  foim  post. 
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no  intent  had  been  previously  alleged ;  on  which  if  die 
theft  be  unsupported,  the  defendant  may  be  still  be  convict- 
eid  on  his  evil  intention.  1  Hale,  560.  and  see  form  Cro.  C.  C* 

[*1099]  fth*  Ed.  233,  8th  Ed.  87.  post  1100.  2  East,  P.  C.  513  to 
520.  He  thinks  also,  that  tne  same  indictment  may  charge  a 
burglarious  entry  with  intent  to  steal — ^an  actual  stealing — and 
a  capital  felony  within  5  and  6  Edw.  VI.  c.  9.  for  stealing  in 
a  dwelling  house  to  the  value  of  forty  shillings,  the  owner 
or  some  of  his  family  being  therein,  whetner  waking  or 
sleeping.  1  Hale,  560.  So  that  the  defendant  may  be  con* 
victed  of  burglary  with  actual  stealing-— of  burglary  with 
intent  to  steal— of  capital  felony  under  the  statute— -or  of  a 
simple  larceny,  according  to  the  evidence.  Such  an  indict- 
ment does  not  need  a  conclusion  contrary  to  the  statute  ;  as 
the  three  capital  offences  are  not  created,  but  only  deprived 
of  clergy  by  legislative  provision.  If  the  defendant  be  ac- 
quitted of  die  burglary,  on  the  ground  that  it  was  not  com- 
Elete,  an  indictment  for  a  misdemeanour  in  attempting  it  may 
e  preferred  against  him.     1  Leach,  406. 

Plea.  P/ea.-— If  the  defendants  are  indicted  for  burglary  and  an 

actual  stealing,  and,  on  the  trial,  a  mere  attempt  to  steal  is 
proved  in  evidence,  on  which  ground  they  are  acquitted, 
they  may  be  indicted  again,  and  the  plea  of  autrefois  acquit 
will  not  avail  them.  2  Leach,  T16.  For  though  the  break- 
ing and  entering  the  house  is  essential  alike  to  both  species 
of  this  offence,  they  are  not  sufficient  to  fix  the  guilt  on  the 
prisoner  ;  so  that,  in  their  essence,  the  charges  are  endrely 
distinct ;  die  evidence  which  supports  one  will  not  sustain  the 
other ;  and  therefore  an  acquit^  of  one  will  not  bar  a  prose- 
cution, for  the  other.  For  the  general  principle  applicable  to 
Ais  case  is,  that  unless  the  first  indictment  can  be  supported 
by  proof  of  the  facts  contained  in  the  second,  the  plea  will  be 
of  no  avail.  2  Leach,  720. 

Verdict.         Verdict. — ^We  have  seen  that,  where  a  larceny,  either  sim- 

Ele  or  made  capital  by  statute,  is  charged  together  with  a 
urglary,  the  defendant  may  be  convicted  of  the  less  aggra- 
vated offence  and  acquitted  of  the  higher.  And,  if  convict- 
ed of  stealing  in  a  dwelling  house  to  the  value  of  forty  shil- 
lings, he  will  be  excluded  ttom.  clergy,  though  that  offence  is 
not  st?.ted  distinctly  and  separately  in  any  count  of  the  pro- 
ceedings against  him.  1  Leach,  88.  In  tnis  case,  the  proper 
way  to  take  the  verdict  is,  *^  not  guilty  of  the  breaking  and 
Mteringthe  dwelling  house  in  the  night,  but  guilty  of  stewing, 
&c.  (the  articles  in  question)  from  the  dwelling  house."  1 
Leach,  88.  2  East,  P.  C.  518,  though  it  seems  that  an  entry 
"  not  guiltjr  of  die  burglary,  but  guiltjr  of  stealing  above 
the  value  of  forty  shillings  in  the  dwellmg  house,"  is  suffi- 
cient to  warrant  sentence  of  death  on  the  convict.  2 
l£ast,  P«   C.  518.      It  has  been  decided,    however,   that 
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-where  several  are  joined  in  the  same  indictment  for  burgla- 
Ty  and  felony  they  cannot,  on  the  same  evidence,  be  found 
guilty  in  different*  degrees,  since  that  circumstance  would  [*1100] 
shew  that  they  ought  never  to  have  been  joined  in  the  same 
proceedings.  2  Harg.  St.  Tr.  526.     1  Sid.  171. 

Punishment. — Burglary  was  a  felony  by  the  common  law,  Punish- 
3  Inst.  63.  Clergy  was  taken  away  from  those  who  were  ™*°^* 
guilty  of  it  by  1  Edw.  VI.  c.  12.  s.  10.  when  anv  person  waaf 
withm  the  house  and  put  in  fear.  By  the  18  Eliz.  c.  6.  all 
persons  guilty  of  burglary,  generally  lound  guilty,  outlawed, 
or  confessing  were  excluded  from  clergy.  And  the  3  W. 
and  M.  c.  9.  s.  2.  extended  this  regulation  to  parties  standing 
mute,  challenging  premptorily  more  than  twenty  and  refus- 
ing to  answer  directly,  as  well  as  all  accessaries  before  the  fact. 
The  5  Ann,  c.  31.  s.  5;  excluded  from  clergy  all  accessaries 
after  who  should  knowingly  receive  the  principal  felon.  So 
that  at  the  present  day,  all  principals  and  accessaries  in  bur- 
glary are  liable  to  capital  punishment,  by  whatever  mode  they 
may  be  convicted. 

Rewards. — By  5  Ann,  c.  31.  s.  1.  forty  pounds  are  given  to  Rewards, 
die  party  a[pprehending  a  burglar  and  prosecuting  him  to  con- 
vicuon.     And  in  addition  to  this  the  10  W.  III.  c.  23.  gives 
him  a  certificate  or  Tyburn  Ticket,  exempting  him  from  all 
parochial  offices. 


INDICTMENTS  FOR  BURGLARY. 

[Commencement  as  ante,  second  vol.  1,  2,  3.1    That  A.  Forbur- 
B.  late  of,  &c.  on,  &c.  {h)  about  the  hour  of  one  m  the  night  prW»  ^T- 
of  the  same  day,  (i)  with  force  and  arms,  at  the  parish  of  {k\  2St*to^'^" 
aforesaid,  in  the  county*  aforesaid,  the  dwelling  house  (/)  of  gteal  as 

.  ^  well  as  an 

actual 

{g)  See  a  sinular  precedent  Bum  but   a  variance  in   the  day  is  not  ^/!^f^ 

J.  Burglary,  Cpo.  C.  C.  7  Ed.  233.  material,  ante  1095.  ante  1  vol.  219.  L   1"^^ J 

8  Ed.  87.   Starkie,  414.  and  other  {%)  It  is  necessary  to  state  an  hour, 

forms  1  Leach,  37,  88. 2  Leach,  708.  but  not  to  prove  it  with  exactness. 

This  is  the  form  recommended  by  ante  1095.  Bum  J.  Burglary,  ante 

Lord  Hale,  in  order  to  convict  the  1  vol.  219.    It  is  usual  to  state  the 

defendant  in  case  it  should  appear  hour  to  have  been  in  the  nif^ht  of 

that  the  felony  was  not  complete  of  th6  preceding  day,  though  the  of- 

a  burglary  with  intent  to  steal,  and  fence  were  committed    after  mid- 

in  case  the  aggravation  of  burglary  night. 

should  be  disproved,  of  the  simple  {kfS  The  name  of  the  parish  is  ma- 
felony,  1  Hale,  560.  ante  1098,  9.  tenal,  and  a  variance  would  be  fatal. 

(A)  It  is  advisable  to  lay  tiie  of-  (/)  The  term   dwelHne  must  be 

fence   to  have  been  committed  on  added ;  hoiue  alone  would  be  insuf- 

the    day  preceding  the  night  on  ficient,  1  Hale,  550.  ante  1095.  as  to 

which  itie  offence  w&s  committed,  the  description, 
though  it  took  place  after  midnight. 
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A.  I.  (m)  there  situate,  feloniously  (n)  and  burglariously  {o) 
did  break  (/>)  and  enter,  {a)  with  intent  the  goods  and  chat- 
tels of  the  said  A.  I.  (r)  m  the  said  dwelling  house  then  and 
there  being,  then  and  there  feloniously  and  burglariously  to 
steal,  take  and  carry  away,  (s)  and  then  and  there  with  lorce 
and  arms,  one  silver  tankard  of  the  value  of  51.  [here  set  out 
the  articles  stolen  as  in  larceny^']  of  the  goods  and  chattaels  of 
the  said  A.  I  in  the  same  dwellmg  house  then  and  there  be- 
ing found,  then  and  there  feloniously  and  burglariously  did 
steal,  take  and  carry  away,  against  the  peace  of  our  said  lord 
^     the  king,  his  crown  and  dignity,  (t) 

^S^  w?4'      ^^^^  J-  ^-  ^^^^  ^^'  ^^'  *^^  J-  ^-  ^^^^  ^*^»  &c.  on,  &c.  about 
mtentto     ^^  hour  of  six  in  the  night  of  the  same  day,  with  force   and 
•teal  (tt)     arms,  at,  &c  aforesaid,  the  dwelling  house  of  M.  N.  spinster, 
and  A.  N.  spinster,  there  situate,  feloniously  and  burglarious- 
ly did  break  and  enter,  with  intent  the  goods  and  chattels  of 
the  said  M.N.  and  A.  N.  in  the  said  dwelling  house  then 
and  there  being  found,  then  and  there  feloniously  and  bur- 
glariously to  steal,  take  and  carry  away,  against  the  peace,  he. 
That  M,  W.  late  of,  &c.  on,  &c.  about  the  hour  of  one^  in 
the  night  of  the  same  day,  with  force  and  arms  at,  &c.  afore- 
said, a  certain  chapel  there  situate,  called  Magdalen  College 
Chapel,  (y)  feloniously  and  burglariously  did  break  and  en- 
enter,  and  one  pair  of  silver  candlesticks  guilt  with  gold,  of 
the  value  of  seven  pounds,  one  pair  of  metal  candlesticks  gilt 
plate  from  with  gold,  of  the  value  of  three  pounds,  and  one  communion 
i^e  chapel  silver  dish  gilt  with  gold,  of  the  value  of  fifteen  .pounds,  of 
to  ift^df-  ^^  goods  and  chattels  of  the  president  and  scholars  of  St. 
lencol-       Mary  Magdalen  College,  in  the  University  of  Oxford,  in 
le^  Ox-    the  said  chapel  then  and  there  being  found,  feloniously  and 
ford,  (ar)    burglariously  did   steal,   take  and  carry  away,  against  the 
peace,  &€^     And  the  jurors,  &c.   do  further  present,  that  T. 
[*1102]    p.  late  of,  &c,  and  W.  M.  late*  of,  &c.  before  the  commit- 
ting of  the  said  felony  and   burglary  in  manner  and  form 
aforesaid,  to  wit,  on  the  said,  &c.  with  force  and  arms,  at, 
&c.  aforesaid,  did  feloniously  and  maliciously  incite,  move, 
procure,  aid  and  abet,  counsel,  hire  and  command  the   said 


Agunst 
the  prin- 
-cipal  and 
;accesa- 
riefl  be- 
fore the 
fact,  for 
stealing 


(m)  As  to  the  description  of  the 
owner  see  ante  1096. 

(n  o)  These  words  are  material 
4  Co.  39.  40.  ante  1098. 

(p  q)  These  words  are  essential 
1  Hale,  505.  ante  1098. 

(r)  The  ownership  of  the  goods 
must  be  correctly  stated  as  In  lar- 
ceny, ante  948, 9. 

(«)  As  to  the  statement  of  the  in- 
tent see  i^te  1098. 

(^)  The  indictment  need  not  con- 


clude cfmtra  formamy  because  the  of- 
fence existed  at  common  law  though 
clei^  is  taken  away  by  statute*  ante 
1099. 

(tf)  This  was  the  Second  iiidiet- 
ment  in  the  case  of  Vandercomb* 
and  Abbott,  and  that  on  which  they 
were  conWcted,  2  Leach,  712. 

{x)  This  precedent  is  taken  firooi 
Cro.C.C.Sr.  Cro.C.A.  177. 

(jf)  It  may  be  laid  so  without 
ing  dwelUng'4t9uae,  ante  1096. 
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M.  W.  to  do  and  commit  the  said  felony  and  burglary^  in 
manner  and  form  aforesaid,  against  the  form,  &c.  and  against 
the  peace,  &c.     And  the  jurors,  &c.  do  further  present,  that  Second 
the  said  M.  W.  on  the  said,  &c.  with  force  and  arms,  at,  &c.  co^'^^^*"' 
aforesaid,  one  pair  of  silver  candlesticks  gilt  with  gold,  of  We. 
the  value  of  seven  pounds,  one  pair  of  metal  candlesticks 
gilt  with  gold,  of  the  value  of  three  pounds,  and   one  com- 
munion  silver  dish  gilt  with  gold,  of  the  value   of  fifteen 
pounds,  of  the  goods  and  chattels  of  the  said  president  and 
scholars  of  St.  Mary  Magdalen  college  aforesaid,  in  the  same 
chapel  of  the  same  college  then  and  there  being  found,  then 
and  there  feloniously  and  sacrilegiously  did  steal,  take  and 
carry  away,  against  the  form,  &c.  and  against  the  peace,  &c. 
[Third  count  stating'  the  iurglary  as  before^  but  omitting  the 
parish  J  and  stating  it  to  be  in  Magdalen  college  in  the  city  of 
Oxford.     Fourth  count  for  the  burglary^  stating  the  place  "  at 
Magdalen  college  in  the  university  of  Oxford^  in  the  county 
aforesaid^  in  a  certain  chapel  there  situate^  called  Magdalen 
college  chafieiy] 

Somerset.  That  A.  B.  late  of,  &c.  on,  &c.  about  the  hour  For  bui>- 
of  twelve  in  the  night  of  the  same  day,' with  force  and  arms,  fflajywith 
at,  &c.  aforesaid,  the  dwelling  house  of  one  CD.  there  si-  gtea?^  and 
tuate,  feloniously  and  burglariously  did   break  and  enter,  an  actual 
with  intent  the  goods  and  chattels  of  the  said  CD.   in  the  stealing  to 
said  dwelling  house  then  and  there  being,  then  and  there  fe-  ^^4^*^;^,^ 
loniously  and  burglariously  to  steal,  take  and   carry  away,  dwelling 
and  then  and  there  with  force  and  arms,  one  silver  watch  of  house,  (x) 
the  value  of  forty  shillings,  of  the  goods   and  chattels  of  the 
said  C  D.  in  the  same  dwelling  house  then   and  there  being 
found,  then  and  there  feloniously  and  burglariously  did  stesd 
take  and  carry  away,  against  the  peace  of  our  said  lord  the 
king,  his  crown  and  dignity. 

That  A.  B.  late  of,  &c.  on,  &c.  about  the  hour  of  three  in  the  On  12 
night  of  the  same  day,  at,  &c.  aforesaid,  being  in  the  dwelling  Ann,  c  7. 
house  of  C  D.esq.  there  situate,  one  silk  purse  of  the  value  of  ^°''***^&^* 
six  pence  and  forty  pounds  in  monies  numbered,  of  the  goods,  breaking 
chattels  and  monies  of  the  said  CD.  esq.  in  the  said  dwelling  out  of  a 
house  then  and  there  being,  with  force  and  arms  feloniously  ^pu»e.  (y) 
did  steal,  take  and  carry  away  ;*  and  that  the  said  A.  B.  being   L  ^  ^^  J 
so  as  aforesaid,  in  the  said  dwelling-house,  and  having  com- 
mitted the  felony  aforesaid,   in  manner  and  form  aforesaid, 
he  the  said  A.  B.  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  about  the' hour  of  three  in  the  night  of  the 

(x)  This  is  the  form  recommend-  ed  under  it,  1  Hale,  560.  and  general 

ed  by   Lord  Hale,  to  include  bur-  note  ante  1098. 

glary,  stefdine  to  the^alue  of  409.  (y)  From  Cro.  C.  C.  8  Ed.  87. 

and  simple   mrceny,  on    either  of  Cro.  C.  A.  27.  see  ante  1094. 
which  the  prisoner  may  ht  convict- 
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same  day  with  force  and  arms,  at,  &c.  aforesaid,  the  samft 
dwelling-house  of  the  said  CD.  then  and  there  feloniously 
and  burglariously  did  break  to  get  out  of  the  same,  and  then 
and  there  feloniously  did  break  and  get  out  of  llie  same, 
against  the  form  of  the  statute,  &c.  and  against  the  peace, 
&c.  [Add  a  count  upon  the  same  statute^  for  stealing  in  a  dweiU 
ing^house^  above  the  value  of  AOs,  ante  990, 1.] 
Indict-  That  A.  B.  late  of,  &c.  on,  &c.  at,  &c.  aJForesaid,  about  the 

^^^\  f®'   hour  of  twelve  in  the  night  of  the  same  day,  with  force  and 
aUe|in/'a  Ai*ii^Sf  ^^   ^c.   aforesaid,  the  dwelling-house  of  one  C.  D. 
breaking    there   situate,  feloniously  and  burglariously  did  break  and 
in  within-  enter,  with  intent  the   goods  and  chattels  of  the  said  C.  D. 
actual^,    in  the  said  dwelling-house  then  and  there  being,  theo  and 
lony  com-  there  feloniously  and  burglariously  to  steal,  take  and  carry 
mitted,       away  ;  and  then  and  there  with  force  and  arms,  one  diamond 
^^  ^.        necklace  of  the  value  of  forty  pounds,  of  the  goods  and  chattels 
out  against  ^^  ^^  ^^^  ^'  D.  in  the  same  dwelling-house  then  and  there 
the  statute  being  found,  then  and  there  feloniously  and  burglariously  did 
12  Ann.  c.  steal,  take  and  carry  away ;  and  so  then  and  there  being  in 
^'  C')        the  said  dwelling-house,  and  havii^g  committed  the  said  fe- 
lony as  aforesaid,  did  then  and  there,  against  the  fonn  of  the 
statute  in  such  case  made  and  provided,  feloniously  and  bur- 
glariously  break  the  said  dwelling-house,  to  get  out  of  the 
same,  and  then  and  there  feloniously  and  burglariously  did 
break  and  get  out  of  the  same,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace,  &c. 


INDICTMENTS  FOR  ARSON.(a) 

PRELIMINARY    NOTES. 

Offence.  The*  offence  of  arson,  the  name  of  which  is  derived  from 
[*1104]  the  Latin  ardeoy  is  deemed  at  common  law,  to  be  the  volun- 
tanr  and  malicious  burning  of  the  house  or  bam  of  another, 
3  mst.  06.  1  Leach,  245.  To  constitute  this  felony,  there- 
fere,  there  must  be  abiuning — it  must  be  wilful  and  dictated 
by  malice — ^the  place  consumed  must  be  a  house  or  bam — 
and  must  be  in  another's  possession.   We  will  consider  these 

(x)  See  another  form,  2  Starkie,  Arson.  2  East*  P.  C.  1013  to  1035. 

415.  Bum.  J.  Arson.  WUliama  J.  Dick. 

(a)  As  to  this  offence,  &c.  in  g^-  J.  Arson.    As  to  tbe  demolkion  oC 

nera^  see  3  Inst.  66,  7.  1  Hale,  566  houses  under  the  riot  act,  see  ante 

to  574.  Hawk.  b.  1.  c.  39.  Com.  Dig.  5a5»  6,7.  aad  4  Burr.  2073. 
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points  in  the  order  in  which  they  arise,  stating  at  the  same 
time,  the  alterations  made  by  statute. 

I.  There  must  be  an  actual  burnings  3  Inst.  66.  For  if  fire 
be  thrown  into  a  house  in  order  to  consume  it,  and  no  part  of 
it  is  injured,  the  oflPence  is  no  felony,  1  Hale,  568.  and  on  this 
ground  it  was  held,  diat  if  a  person  set  fire  to  paper,  in  order 
to  bum  down  a  miU,  which  is  not  affected  by  the  flames,  he 
cannot  be  convicted  of  arson,  1  Leach,  49.  But  it  is  not  ne» 
cessary  that  the  entire  building  should  be  set  on  fire,  or  that 
any  part  of  it  should  be  entirely  consumed ;  for  if  once  a 
part  of  it  is  on  fire,  though  it  should  go  out  without  any  ef« 
fort  made  to  extinguish  it,  the  crime  will  be  complete,  3  Inst» 
66.  And  the  attempt  to  commit  arson  is  a  misdemeanour  at 
common  law,  and  as  such,  may  be  punished  with  severe  pe« 
nalues,  1  Wils.  139. 

II.  It  must  be  wilful  and  malicious^  1  Hale,  569.  The  ac- 
cidental burning,  therefore,  of  another's  property,  though  it 
occur  in  doing  an  unlawful  act,  as  shooting  at  poultry  or 
game,  is  not  arson,  1  Hale,  569.  The  term  malice^  however, 
in  this  case  as  in  many  others,  does  not  merely  imply  a  de* 
sign  to  injure  the  party  who  is  eventually  the  sufferer, 
but  an  evil  and  mischievous  intention,  however  general,  pro- 
ducing damage  to  individuals.  For  it  is  laid  down,  that 
if  a  man  has  a  design  to  bum  one  house,  and  by  accident 
the  flames  destroy  another,  instead  of  that  against  which  his 
contrivance*  was  directed,  he  will  be  guilty  of  maliciously  r#ii05i 
burning  the  latter,  1  Hale,  569.  The  maxim  maUtia  supplet  ^  ^ 
ettatem  applies  to  this  as  well  as  to  other  cases ;  for  lord 

Hale  ^ves  an  instance  of  a  youth  of  tender  age  being  con- 
victed before  himself,  and  executed  for  this  offence,  on  cir- 
cumstances afibrding  strong  evidence  of  a  mischievous  dis- 
cretifm,  1  Hale,  569,  570.  Although  the  burning  houses 
through  carelessness,  is  not,  at  common  law,  regarded  as  cri* 
jninal,  the  6  Ann,  c.  31.  subjects  any  servant  negligently  sel^ 
ting  fire  to  a  house  or  outhouse,  on  conviction  before  tiro 
justices,  to  forfeit  one  hundred  pounds,  and  be  imprisoaed 
for  eighteen  months  in  the  house  of  correction. 

III.  What  shall  be  deemed  the  subject  of  arson.  According 
to  lord  Coke,  the  definition  of  arson  includes  not  only  the 
mansion  itself,  but  ^  the  outset  also,  as  bam,  stable,  cow- 
house, sheep-house,  diury-house,  mill-house  and  the  like  par- 
cel of  the  mansion  house,"  3  Inst.  67.  A  bam  full  oi  com 
was  also  at  common  law  the  subject  of  arson,  3  Inst  67.  And 
hy  43  Eliz.  c.  13.  s.  2.  "  it  is  felony  without  benefit  of  clcr^ 
^,  wilfully  and  of  malice  to  bum,  or  cause  to  be  burned,  or 
ftid,  procure,  or  consent  to  the  burning  of  any  bara,or*^^ici  of 
^orn  or  gratn^  within  Cumberland,  Northumberland,  West- 

Crim.  Law,  vol.  hi.  3  % 
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moi-land  or  Durham."  Hie  22  and  23  Car.  II.  c.  T.  enacts, 
that  ^^  Where  any  person  shall,  in  the  night  time^  maliciously, 
.unlawfully  and  wilhngly  bum  or  cause  to  be  burned  or  de- 
stroyed, any  rick  or  stacks  of  com,  hay,  or  grain,  bams,  cht 
other  houses,  or  buildings,  or  kilns  of  any  person  whatso- 
ever," the  offence  shall  be  felony  ;  but  corruption  of  blood  b 
saved,  s.  3.  and  deaA  may  be  commuted  by  transportation  for 
seven  years,  at  the  option  of  the  party  convicted,  s.  4. 
Among  the  provisions  of  9  Geo.  I.  c.  22.  it  is  made  a  capital 
offence  to  set  fire  to  any  house,  bam,  or  out-house,  or  to  any 
hovel,  cock,  mow,  or  stack  of  corn,  straw,  hay  or  wood  ;  and 
the  rescue  of  any  one  in  lawful  custody  on  such  a  charge,  or 
procuring  by  gift  or  promise  of  reward,  any  one  to  join  in 
such  illegal  acts,  are,  as  in  the  other  cases  within  that  statute, 
made  offences  of  the  same  degree.  This  act,  however,  is 
said  to  have  been  introductory  of  no  new  law  ;  to  leave  the 
common  law  as  it  was  before,  and  only  to  remove  doubts 
which  had  been  entertained  respecting  the  exclusion  of  the 
principal  from  clergy,  see  1  Leach,  219.  and  in  notis.  It 
does  not  remove  the  necessity  for  malice  and  design ;  for 
though  the  words  wilful  and  malicious  are  not  expressly  used, 
they  enter  as  much  as  ever  into  the  essence  of  the  offence, 
2  Bla.  Rep.  843.  Under  this  act,  as  at  common  law,  a  build- 
ing must  be  so  connected  with  the  mansion  in  evidence,  as  to 
be  shown  to  belong  to  it,  3  East,  460.  The  setdng  fire  to  a 
[*1106]  parcel  of  Com  is  not  felony ;  it  must  be  a  '*  cock,  mow,*  or 
stack."  And,  if  otherwise  charged  in  a  commitment,  the 
defendant  will  be  bailed  on  habeas  corpus,  1  Leach,  484.  It 
has  been  holden  that  a  mill  cannot  be  considered  as  an  out- 
house within  its  meaning,  3  East,  457.  1  Leach,  49.  But  by 
9  Geo.  III.  c.  28.  it  is  expressly  made  capital,  wilfully  or  ma- 
liciously to  bum  or  set  fire  to  any  description  of  mill.  A 
stable  with  a  room  over  it,  connected  with  the  principal  man* 
uon  by  fences,  is  an  outhouse,  and  may  be  so  described, 
tlvough  for  some  purposes  it  is  a  part  of  the  dwelling,  2  East, 
P.  C.  1021.  And  a  common  gaol  is  within  the  9  Geo.  I.  c 
22.  especially  if  a  house  adjoins,  for  the  residence  of  the 
keeper,  1  Leach,  69. 

iV.  At  common  law  the  house  must  also  be  that  of  another. 
And  this  refers  not  to  legal  tide  or  entire  interest,  but  to  the 
lawf  \il  possession,  which  confers  a  property  while  it  exists. 
Thus  it  has  been  holden  that  arson  cannot  oe  committed  by 
setting  fire  to  premises  which  a  man  enjoys  under  a  lease  for 

{rears,  Cro.  Car.  376.  or  as  tenant  under  an  agreement  for  a 
ease,  1  Leach,  220.  or  even  as  tenant  from  year  to  jear,  1 
Leach,  240.  And  it  has  been  holden  that  a  tenant  in  pos- 
session of  a  copyhold  messuage  is  not  guilty  of  arson  in 
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burning  it,  though  it  has  been  surrendered  to  the  of  the  mort*> 
^gee  ;  nor  does  the  circumstance  of  the  premises  being  in- 
sured make  any  difference,  1  Leach,  218.     But  "where  the  de- 
fendant is  only  entitled  to  dower,  out  of  the  dwelling-house, 
which  is  let  to  other  persons,  if  she  bums  it  through  malice, 
she  will  be  guilty  of  arson,  Fost.  113.    And  a  pauper  suffer- 
ed by  the  overseers  of  a  parish  to  reside  in  a  house  for  which 
he  pays  no  rent,  may  be  guilty  of  this  offence  in  burning  it, 
notwithstanding  his  possession,  1  Leach,  246.  in  notis.    Mr. 
Justice  Foster,  indeed,  was  of  opinion,  that  a  person  having 
but  a  temporary  interest  in  premises,  would  commit  felony  in 
setting  them  on  fire,  Fost.  116.  though  we  have  seen  that  this 
doctrine  is  contradicted  by  subsequent  decisions.    To  set  fire 
to  a  man's  own  hQuse,  so  as  to  create  danger  to  others,  was, 
however,  always  a  misdemeanour,  punishable  with  fine,  im- 
prisonment and  pillory,  Cro.  Car.  377.     At  leng^,  in  conse- 
quence of  the  general  adoption  of  insurances  against  fire,  and 
die  temptation  offered  to  persons,  to  bum  their  own  houses, 
in  order  to  defraud  the  insurers,  the  43  Geo*  III.  c.  58.  made 
it  felony  without  benefit  of  clergy,  ^^  wilfully,  maliciously  and 
unlawfully  to  set  fire  to  anv  house,  bam,  granary,  hop-oast, 
malt-house,  stable,  coach-nouse,  out-house,  mill,  warehouse 
or  shop,  whether  they  shall  then  be  in  the  possession  of  the  per- 
son or  persons  so  setting  fire  to  the  same,  or  in  the  possession 
of  any  other  person  or  persons,  or  body  corporate,  with  intent 
thereby  to  injure  or  defraud  his  majesty  or  any  of  his  majesty's 
subjects,*^  or  any  body  coiporate,  or  to  counsel,  aid,  or  abet  [*1107] 
another  in  such  offence.''  And  on  52  Ged.  III.  c.  130.  makes 
it  capital,    '^  wilfully  or  maliciously  to  bum,  or  set  Are  to 
any  buildings,  erections,  or  engines,  used  or  emploved^in  the 
carrying  on  or  conducting  of  any  trade  or  manu/actoiy,  or 
any  branch  or  department  of  any  trade  or  msnufa^Jtoiy  of 
goods,  wares,  or  merchandize   of  any  kind  ^r  description 
whatsoever,  or  in  which  any  goods,  wares,  or  wierchandiM 
shall  be  warehoused  or  deposited."    Besid^a  these  provi- 
sions, the  12  Geo.  III.   c.  24.  enacts,   ^  That  if  any  person 
shall,  either  within  this  realm,  or  in  any  oi  the  islands,  coun- 
tries, forts,  or  places  hereunto  belonging,  wilfully  and  ma- 
liciously set  on  fire,  or  bum,  or  otherwise  destroy,  or  cause 
to  be  set  on  fire,  or  burnt,  or  otherwise  destroyed,  or  aid, 
procure,  abet,  or  assist  in  the  setting  on  fire,  or  burning,  or 
otherwise  destroying  of  aojr  of  his  majesty's   ships  or  ves- 
sels of  war,  whether  the  said  ships  or  vessels  of  war  be  on 
ioat,  or  building,  or  begun  to  be  built  in  any  of  his  majestjr^s 
dock  yards  m-  building  or  repairing  by  contract  in  any  pri-     . 
vatc  yards  for  the  use  of  his  majesty,  or  any  of  his  majesty's 
arsenals,  magazines,  dock  yards,  rope  yards,  victuaUmg  of- 
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fices,  or  any  of  the  buildings  erected  tberein,  or  belonging 
thereto  ;  or  any  timber  or  materials  there  placed  for  building, 
repairing,  or  fitting  out  of  ships  or  ressels  ;  or  any  of  his 
majesty's  military,  naval,  or  victualling  stores,  or  other  am- 
munition of  war,  or  any  place  or  places  where  any  such  mi-^ 
litary,  naval,  dr  victualling  stores,  or  other  ammuniticm  of 
war  is,  are,  or  shall  be  kept,  placed,  or  deposited,*'  he  shall 
be  guilty  of  felony  without  benefit  of  clergy.  And  by  s.  2. 
of  die  same  act  the  venue  may  be  laid  in  any  county  wtlfain 
the  realm. 
^WUct-  Indictment. — HThe  venue  under  9  Geo.  I.  c.  22.  may  be  laid 

^"^^^        in  any  county,  s.  14.    At  common  law,  and  in  cases  within 
otfier  acts,  thie  venue  is  generally  local. 

At  common  law,  the  terms  voluntary  {or  xviffulfy)  and  mih 
Bcioushf  are  requisite.  And,  although  the  9  G)eo.  I.  c.  22. 
does  not  contain  these  words  in  the  clause  applicable  to  bom* 
ing,  it  is  neceesary  that  they  should  be  inserted,  2  East.  P. 
C.  1021.  There  is  no  occasion  to  call  the  place  a  iiwe&ng 
kouse^  as  in  case  of  burglaiv ;  the  term  house  alone  will  suf- 
fice, 1  Hale  567.  And  although  the  premises  set  on  fire 
form  part  of  the  mansion,  being  within  the  curtilage,  it  will 
be  no  variance  to  charge  them  as  an  outhouse  in  general  terms, 
2  East,  P.  C.  1033.  Neither  is  it  necessary  to  describe  the 
kind  of  building  intended,  but  it  is  suflEicient  to  state  it  ac- 
cording to  the  language  used  in  the  act  on  which  the  indict- 
ment IS  founfied.  Id.  ibid.  And,  if  the  proceedings  being 
frMned  according  to  the  words  of  S2  and  23  Car.  II.  c.  7. 
[*1108]  aver*  the  fact  to  have  been  committed  in  the  night  time,  and 
it  is  proved  to  have  been  done  in  the  day,  this  allegatioa 
may  be  rejected  as  immaterial,  and  the  proceedings  held  good 
under  9  Geo.  I.  c.  22.  which  does  away  all  distinctions  as  to 
the  dme  in  which  the  offence  is  committed,  2  East,  P.  C. 
1021.  A^  although  it  is  necessary  in  all  cases  to  charge 
malice,  it  is  laid  down,  that  if  the  prisoner  intended  to  bmrn 
one  house,  a^d  actually  destroyed  another,  the  indictment 
may  state  generally  that  the  actual  burning  was  malicious,  1 
Hale,  569. 

The  name  of  the  owi^er  of  the  house  must  be  stated  as  in 
case  of  burglary,  2  East,  P.  C.  1034.  though  if  he  cannot  be 
ascertained,  it  might  be  alleji^  as  the  house  of  a  person  un- 
known, from  analogy  to  the  cases  of  laoxeny  and  murder,  ante 
733.  and  948, 9.  it  is  therefore  necessary  to  determine  the 
party  to  whom  the  premises  belong.  This,  however,  is  not 
so  difficult  an  investigation  as  in  the  case  of  a  burglarious  en- 
try,  for  it  may  be  inferred  from  the  cases  deciding,  that  a 
party  cannot,  at  common  law,  be  guilty  of  arson,  by  setting 
fire  to  houses  in  which  he  has  an  interest,  n^iat  poasessioB 
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is  sufficient  in  the  jMutjr  charged  as  the  owner.  When  any 
doubt  is  entertained  on  this  part  of  the  subject,  the  difficulty 
may  be  obviated  by  the  insertion  of  several  counts  to  cor- 
respond with  the  evidence. 

Evidence, — It  was  holden  by  six  judges  against  five,  that  Evidehce. 
on  trial  of  an  indictment  on  43  Geo.  III.  c.  58.  laying  Ae 
intention  to  defraud  the  insurers,,  an  unstamped  policy  of  in- 
surance cannot  be  given  in  evidence,  2  Leach,  1007.     Sed 
vide  ante  1036,  where  this  subiect  is  investigated  at  large. 

Punishment,  Arson  was  a  felony  at  common  law,  3  Inst.  Punislv 
66.  The  8  Hen.  VI.  c.  6.  made  it  nigh  treason  under  some  ment. 
peculiar  circumstances  of  public  hostility,  but  that  statute 
was  repealed  by  1  £dw.  VI.  c.  13.  When  the  1  Edw.  VI. 
c*  12.  8.  10.  took  away  clergy  from  several  other  offisnces,  it 
was  entirely  silent  oq  the  subject  of  arson.  And  altliough 
by  23  Hen.  VIII.  c.  1.  and  25  Hen.  VIII.  c.  3.  clergy  has 
been  taken  away  from  it,  the  last  mentioned  statute  of  Ed- 
ward restored  it,  when  it  directed  that  all  cases  of  felony  not 
specially  provided  for  within  it,  should  still  receive  that  bene- 
fit as  at  the  commencement  of  the  reign  of  Henry  the  Eighth- 
Some  writers,  however,  have  thought  that  the  statutes  thus 
repealed  were  revived  by  5  and  6  Edw.  VI.  c.  10.  the  word- 
ing of  which  seems  to  be  ambiguous.  11  Co.  29.  At  lengdi 
die  4  and  5  P.  and  M.  c.  4,  ousted  accessaries  before  the  fact 
of  clergy  in  the  case  of  arson,  among  several  other  ofiences. 
After  this  it  was  holden  that  principals  in  wilful  burning  were 
deprived  of  clergy ;  but  mucn  dowt  was  entertained  whether 
on  the*  ground  of  the  supposed  revival  of  the  statutes  of  pioOS^ 
Henry  the  Eighth,  or  an  implication  from  the  4  aud  5  P.  and 
M.  by  which  accessaries  before  the  fact  were  excluded.  See 
Fost.  333  to  336.  These  doubts  gave  occasion  to  the  clause 
in  9  Geo.  I.  c.  22.  already  stated ;  and  which  as  it  takes  away 
clergy  in  general,  renders  all  further  discussion  of  the  sub- 
ject needless.  We  have  also  seen  how  that  provision  has 
been  extended  by  43  Geo.  III.  c.  58.  and  52  Geo.  III.  c.  130. 
which  make  the  setting  fire  to  all  the  premises  which  they 
enumerate,  capital. 


That  J.  M.  late  of,  &c.  not  having  the  fear  of  God  before  Forsettinr 
his  eyes  but  being  moved  and  seduced  by  the  instigation  of  fire  to  a 
the  devil,  (c)  on,  &c.  with  force  and  arms,  at,  &c.  aibresaid,  dwelling, 
a  certain  house  (d)  of  one  W.  C.  (e)  there  situate,  fejoniously,  ^^*"*®'  ^*^ 


(b)  See    other    precedent8»   4  dweUixig-hoiue»  1  Hale«  567. 
Wentw.  20.  Stftrkie.  417.  (e)  As  to  the  detcriptioa  of 

(c)  These  words  are  not  materia],  owner  see  sate  1108. 
(<f)  It  is  not  necessary  to  say  ^ 


the 
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wiUulljr  and  maliciously  did  set  fire  to,  imd  the  same  house 
dien  and  there,  by  such  firing  as  aforesaid,  feloniously,  wil- 
fully and  maliciously  did  bum  and  consume,  against  die 
peace,  &c.  [Secoftd  count  on  9  Geo.  /.  c.  22.  as  in  the  next  pre- 
cedeni.] 
On  9  Geo.      That  W.  G.  late  of,  &c.  not  having,  &c.  but  being  moved 
1  fo/wil-  *"*^  seduced,  &c.  after  the  first  day  of  June  in  the  year  of  our 
fully  burn-  lord  one  thousand  seven  hundred  and  twenty ^thnse,  to  wit, 
ing  the       on,  &c.  about  the  hour  of  two  in  the  night  of  the  same  day, 
house  of    ^^  force  ^nd  arms,  at,  &c.  aforesaid,  a  certain  house  of  one 
^^  ^^      G.  S.  there  situate,  feloniously,  voluntarily  and  maliciously 
did  set  fire  to,  and  the  same  house  then  and  there  by  such 
firing  as  aforesaid,  feloniously,  voluntarily  and  maliciously 
(^)  did  then  bum  and  consume  against  the  form  of  the  statute, 
&c.  and  against  the  peace,  &c. 
On  9  Geo.      That  A.  B.  late  ot,  Sccon,  &c.  at,  &c.  aforesaid,  A  certain 
I.  c.  22. for  stack  of  hajr  (i)  of  and  belonging  to  one  J.  P.  feloniously, un- 
fire^to^a     lawfully,  wilfully  and  maliciously  did  set  fire  to,  (k)  against 
stack  of     the  form  of  the  statute,  &c.  and  against  the  peace,  &c. 
hay.  (A)         That*  W.  C.  late  of,  &c.  being  an  evil  disposed  person,  and 
[^1110]   notregarding  the  laws  of  this  realm,  nor  tearing  the  pains 
On  9  Geo.  and  penalties  therein  contained,  on,  &c.  about  die  hour  of 
I.  c.  22.  for  twelve  in  the  night  of  the  same  day,  with  force  and  arms,  at, 
fireto^a     ^^*  aforesaid,  a  certain  building  there  situate,  and  being  call- 
place  of     ed  the  Hole  (the  same  then  and  there  being  the  prison  ol  die 
confine-     borough  of  K.  in  the  county  aforesaid)  dien  and  there  unlaw* 
ment  in  a  fj^Hy^  wickedly,  wilftilly,  maliciously  and  injuriously  did  set 
oroug^  .    g^^  ^^  ^^^  ^^  same  building  called  the  Hole  did  by  such 
First         firing  then  and  there  bum,  consume  andMestroy,  to  ttie  evil 
count  sut-  example,  &c.  against  the  form  of  the  statute,  fcc.  and  against 
bmldinr     ^^  peace,  &c.     And  the  Jurors,  &c.  do  further  present,  that 
to  be  a      the  said  W.  C.  on  die  said,  6cc.  about  the  hour  of  twelve  in 
prison.       the  night  of  the  same  day,  with  force  and  arms,  at,  &c.  afore* 
Second      ^j^^  ^  certain  building  there  situate  and  being  called  the  Hole, 
eoraitting  ^^^  ^^^  there  unlawfully,  wickedlv,  wilfully,  maliciously 
what  re-     and  injuriously  did  set  fire  to^  4Euid  tne  same  building  called 
^tes  to  its  the  Hole,  then  and  there  tinlawfully,  wickedly  and  injuriously, 
tioiTaf '     ^^^  ^y  ^^^^  firing,  8cc.  bum,  consume  and  destroy,  to  the 


tion  as 
a  prison. 


(/)  See  a  similar  precedent,  Cro.  1  Leach,  4S4. 

O.  C.  92.  (Jb)  This  is  sofiicieiit  under  the 

(jr)  These  words  must  be  insert-  act  without  alleging^  that  the  pro- 

ed  here,  although  the  statute  does  perty  is  burned  or  consumed, 

not  contain  ihem.  {j)  See  another  precedent,  2  8t« 

(A)  See  a  similar  fonOi  Starkie,  432.  and  1  Leach,  69.  where  apiiaoa 

421.  was  holden  to  be  a  house  within  the 

(t)  If  deseribed  as  a  oarcel  ofhay,  statute. 
the  indictment  would  be  defective. 
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cyAl  exaaiple,  &c.  in  contempt,  8cc.  against  tbe  form  of  the 
statute,  &c.  against  the  peace,  &c. 

That  A.  B.  late  of,  &c.  being  an  evil  disposed  person,  and  on  9  Geo. 
not  regarding  the  laws  and  statutes  of  this  realm,  nor  the  I.  c.  23. 
pains  md  penalties  therein  contuned,  after  the  first  day  of  f<>' j^on- 
June  in  the  jrear  of  our  lord  one  thousand  seven  hundred  and  ^^ing^^ 
twenty-three,  to  wit,  on,  8cc.  with  force  and  arms,  at,  &c.  person  by 
aforesaid,  did  feloniously  and  maliciously  procure  C.  D.  by  promise 
promise  of  money,  to  wit,  of  the  sum  of  twenty  shillings  to  to  "JoUi  ui 
join  him  the  said  A.  B.  unlawfully,  feloniously  and  malici*  setting 
oushr,   in  setting  fire  to  a  certain  stack  of  miy  belonging  fire  to  a 
to  fi.  F.  in  the  farm  yard  of  him  the  said  E.  F.  situate,  lying  fj*^^  ^ 
and  being  in  the  said,  &c.  against  the  form  of  the  statute,  &c.     ^' 
in  contempt  of,  &c.  to  the  evil  example,  &c,  and  against  the 
peace,  &c« 

That  J«  S.  late  of,  &c.  together  with  divers  other  ill-dispos*  For  fel- 
^  persMis,  whose  names  are  to  the  said  jurors  at  present  un-  ony  on  9 
known,  heretofore,  td  wit,  on,  &c.  witii  force  and  arms,  at,  &c.  ^^n  f^' 
did  feloniously,  wilfully  and  unlawfully  set  fire  to  and  bum  a  ^tting 
certain  cottom  mill,  warehouse  and  shop,  situate  at,  &c.  fire  to  a 
aforesaid,  and  then  beings  in  the  possession  of  one  T.  W.  cotton 
and  one  J.  D.,  with  intent  thereby  to  injure  the  said  T.         ^""^ 
W.  and  J.  D.,  they  the  said  T.  W.  and  J.  D.  at  the  time  of 
the  committing  the  felony  as  aforesaid,  being  liege  subjects 
of  our  said  lord  the  king,  against  the  form  of  die  statute,  &c. 
and*  against  the  peace,  &c.    And  the*jurors,  &c.  do  further  [#1111] 
present,  that  the  said  J.  S.  &c.  and  tiie  other  ill  disposed  per* 
sons,  whose  names  are  to  the   said  jurors,  unknown,  atter- 
wards,  to  wit,  on  the  same  day  and  year  aforesaid,  with  force 
and  arms,  at,  &c.  aforesaid,  did  feloniously,  wilfully,  mali- 
ciously and  unlawfully  set  fire  to  and  bum  a  certain  mill,  to 
wit,  a  cotton  mill,  situate  at,  &c.  aforesaid,  and  then  being 
in  tile  possession  of  the  said  T.  W.  Third  count  charges  the 
prisoner  with  setting  fire  to  a  certain  warehouse,  &c.   Fourth 
coiint  with  setting  fire  to  a  certain  shop,  &c. 

That  A.  B.  late  of,  &c.  unlawfully  and  maliciously  devising  po,  ^  m^ 
and  intending  to  set  on  fire  and  bum  a  c^tain  house  belong*  demean- 
ing  to  him  the  said  A.  B.  situate  in  the  parish  aforesaid,  m  ^'^  *^ 
the  county  aforesud,  on,  &c.  with  force  and  arms,  at,  &c.  u^^^t^ 
aforesiud,  unlawfully,  wickedly  and  maliciously  did  set  fire  to  tinjr  fire  to 
a  certain  part  of  tiie  wooden  floor,  of  and  belonging  to  the  said  '^  aoor  in 
house,  which  said  wooden  floor,  was  then  and  there  placed  r^^^^ 
on  the  ground  floor  of  the  said  house,  which  said  house  was  own  house 

(m)  8ee  thia   precedent^  Starkie,     the  act ;  but  tfaia«oint  was  dedded 
4220.    It  waa  objected  that  a  cotton     agminat  the  defendant, 
mill  waa  not  within  the  meanin^^  of 


538  iNinctMjeirrs  roR 

eonti.  canliguou&  and  near  to  certain  dwelling  houses  of  and  W- 
S^en  to  ^^'^'^K  ^  divers  of  the  liege  subjects  of  our  said  lord  the 
the  public  l^ng,  situate  in  the  parish  aforesaid,  in  the  coun^  afwesaid, 
alarm  apd  witfi  a  wicked  intention,  by  means  of  such  setting  fire  to  the 
^an^eir,  j^^i^  p^j^  q{  ^^  said  woooen  floor  of  and  belonpng  to  the 
^^^  said  house  of  the  said  A.  fi.  then  and  there  unlawft^y,  wil- 

fully and  maliciously  to  set  on  fire  and  bum  the  said  house  of 
the  said  A.  B.  to  the  great  damaffe,  danger,  terror  and  affright- 
ment  of  all  the  liege  subjects  of  our  said  lord  At  king,  near 
the  house  of  the  said  A.  B.  then  and  there  iidiabiting  and 
dwelling,  in  contempt  of  our  said  lord  die  king  and  his  laws, 
to  the  evil  example,  &c.  and  against  the  peace,  fcc.  [Second 
count  for  an  attempt  to  bum  feneraUy^  a»  third  count  oj  the 
next  precedent  J] 
Third  And  the  jurors,  &c.  do  further  present  that  the  said  E.  W. 

c^nt  for   QQ  ^  3^^  Scc.^widi  force  and  arms,  at,  lie.  aforesaid,   un» 
bigtoTset  lawfully,  wickedly  and  maliciously  did  attempt  then  and 
fire  to       there  to  set  set  fire  to, bum  and  consume  certain  rooms, towit, 
^^^         three  rooms  of  and  belonging  to  the  dwelling  house  of  the 
TOonL        ^^  ^'  ^'  situate  in  a  certain  street  called  Great  Bath  Street, 
in  the  parish  aforesaid  in  the  county  aforesaid,  and  which 
said  last  mentioned  rooms  then  and  the|^  were  in  the  occu^ 
nation  of  her  die  said  £.  W.  the  said  last  mentioned  dweD- 
mg  house^  diere  being  contiguous  and  adjoining  to  certain 
other  dwelling  houses  of  and  belonging  to  divers  of  the  liege 
subjects  of  our  said  lord  the  Jcing,  to  the  great  danger,  fcc»< 
[♦1112]  [aa  before] 

For  a  mis-  That  £.  W.  late  of.  Sec.  on,  8tc.  with  force  and  arms,  at, 
demean-  ^^^  aforesaid,  unlawfully,  wilfully  and  maliciously  did  set 
^^^^Q  fire  to  part  of  the  wsunscot  of  and  belonging  to  a  certun  room, 
law  ^en  being  in  the*  occuimdon  of  her  the  said  £.  W.  and  then 

sgunst  a  being  parcel  of  the  dwelling  house  of  £•  D.  situate  in  a  street 
1%^^*°>^  called  Great  Bath  Street,  in  the  parish  aforesaid,  in  the  coun- 
S^^^  tf  aforesaid,  and  which  said  dwelling  house  there,  was  con* 
part  of  tiguous  and  adjoining  to  certain  other  dwelling  houses,  of 
the  wains-  ^n^  belonging  to  divers  of  the  liege  subjects  of  our  said  lord 
^^  one  ^^  Vmfi^  wito  a  wicked  intention,  bjr  means  thereof  then  and 
rooms  there,  unlawfiilly,  wilfully  and  maliciously  to  bum  and  con* 
with  in-     sume  the  said  room,  and  two  other  rooms,  then  and  there  be- 


tent  to  i^g  |„  iji^  occupation'of  her  the  said  E.  W,  and  which  said 
looms  die  ^^  mentioned  rooms,  then  were  also  narcel  of  die  said 
occupied,  dwelling  house  of  him  the  said  £•  D.  to  the  great  danu^  <^ 
(0  the  said  £.  D.  to  the  great  danger,  terror  and  affiightment  of 


(n)   See  o>dier  precedents,  4         (•)  See  a  amilar  piceedent,  4 
Wentw«58.  31.  sod  see  aato  1106^     Wentw.  59. 
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alt  the  liege  subjects  of  our  said  lond  the  king,  near  the  Hd4 
dwelling  house  of  the  said  £.  D.  then  and  there  inhabiting 
and  dwelling,  in  contempt,  &c.  and  against  the  peace,  &c. 
And  the  jurors,  fcc.  further  present,  that  the  said  £.  W.  on  Second    . 
the  said,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  unlaw  ^^^^^^ 
fully,  wilfully,  wickedly  and  maliciously,  did  set  fire  to  a  cer*  fo^  Sf 
tain  quantity  of  gunpowder,  to  wit,  on&  ounce  of  gunpow-  gunpow- 
der, then  lately  before  put  by  her  the  said  E.  W.  into  a  ccr-  3cp«d. 
tain  wooden  trunk,  among  divers  combustible  materials  the^  ^iS  in^' 
being  in  the  said  trunk,    and  which   said  trunk  |hea  w»s  trunk  in  % 
placed  in  a  certain  room,  there  called  the  dining  rooQif  then  room  oo- 
and  there  being  in  the  occupation  of  her  the  said  E.  W.,  and  Sfe  de^  ^^ 
which  said  room,  called  a  dining  room,  then  was  parcel  of  fendsat. 
the  said  dwelling  house  of  him  the  said   £.  D.   situate  in  % 
certain  street  called  Great  Bath  Street  in  the  parish  afore- 
said, in  die  county  aforesaid,  and  which  said  dwelling  house, 
then  was  contiguous  and  adjoining  to  certain  other  dwelling 
houses,  thereof,  and  belonging-  to  divers  of  the  liege  subjects 
of  our  said  lord  the  king,  with  a  wicked  intention  by  means 
thereof,  then  and  there  unlawfully,  wilfully  and  msdiciously 
to  set  on  fire  and  burn  the  swl  room  called  the  dining  room, 
so  then  being  in  the  occupation  of  her  the  said  E.  W.,  to  the 
gre^t  damage,  &c.  [as  before, 1 

That }.  S.  late  oi,  &c.  being  a  person  of  ii  wicked  disposi-  Agsimt  s 
tion  and  unlawfully  and  maliciously  devising,  contriving  and  ^^,^^^e^' 
intending,  to  feloniously  set  fire  to  and  bum  and  consume  a  meanour 
certain  house   of  one  J.   R.  there  situate,  of  which   said  in  tt- 
house  he  the  said  J.  Sl  was  then,  to  wit,  on  the  day  and  tempting 
year  hereafter  mentioned,  possessed,   for  a  term  of  years  ^^^^ 
then  and  yet  to  come  and   unexpired,  on,  &c.  with  force  house.  (^) 
and  arms,  at,  &c.  aforesaid,  a  certain  lighted  w&x  candle 
which  he  the  said  J.  S.  had  then  lately  before  set  fire  to  and 
lighted,*  did  unlawfully,  wickedly  and  maliciously,  fi}c  and  [*1113] 
put  in  a  certain  closet,  under  and  adjoining  certain  wooden  . 
stairs  called  the  kitchen  stairs,  in  the  aforesaid  house  of  the 
said  J.  R.  which  said  house  then  was  and  now  is  situate  and 
being  in  a  certain  neighbourhood  and  street  there,  called  New 
Bond-street,  and  conuguous  and  adjoining  to  certain  dwell- 
ing bouses  dierc,  of  and  belonging  to  divers  of  the  liep;e  sub- 
of  our  said  lord  the  king,  and  that  he  the  said  J.  S.  did  then 
and  there  unlawfully,  wickedly  and  maliciously,  put  and 
place  about,  unto  and  against  the  said  lighted  candle  so  djfid 
and  put  by  him  the  said  J.  S.  in  the  said  closet  as  aforesaid^ 
divers  matches  and  small  pieces  of  wood  and  other  combus* 


{p)  See  a  aimilar  precedent,  Starkie,  637. 

Crirn.  Larv,  vol.  hi.  3  y 
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[*1U4] 


tible  materials,  widi  a  wicked  and  malicious  intentioii,  by 
means  thereof  then  and  there  feloniously  to  set  fire  to  the 
aforesaid  house  of  the  aforesaid  J,.  R.,  and  to  bum  and  con- 
sume the  same,  to  the  great  damage  of  the  said  J.  R.  to  die 
great  damage,  terror  and  afirightment  of  all  the  liege  sub- 
jects of  our  said  lord  the  king  near  the  siud  house  then  and 
there  inhabiting  and  dwelling,  and  against  the  peace.  Sec. 
And  the  jurors,  &c.  do  further  present,  diat  the  said  J.  S.  be- 
ing such  person  as  aforesaid,  afterwards,  to  wit,  on,  &c.  widi 
force  and  arms,  at,  &c.  aforesaid,  a  certain  wax  candle  which 
he  the  said  J.  S.  had  then  lately  before  set  fire  to  and  lighted, 
did  unlawfully,  wickedly  and  maliciously  fix  and  put  up  in  a 
certain  closet  under  and  adjoining  to  certain  wooden  stairs 
called  the  kitchen  stairs,  in  the  dwelling  house  of  him  the 
Baid  J.  S.  there  situate,  which  said  dwelling  house  then  was 
and  now  sis  situate  and  being  in  a  certain  neighbourhood  and 
street,  there  called  New  Bond-Street,  and  contiguous  and  ad- 
joining to  certain  dwelling  houses  then  and  there  belonpng 
to  divers  of  the  liege  subjects  of  our  said  lord  the  king,  and 
that  the  said  J.  S.  did  dien  and  there  unlawfully,  wickedly 
and  maliciously  put  and  place  about,  unto  and  against  Ae  said 
last  mentioned  lighted  candle  so  fixed  and  put  by  him  the 
said  J.  S.  in  the  said  last  mentioned  closet  as  aforesaid,  di- 
vers matches  and  snudl  pieces  of  wood  and  other  combusti- 
ble materials,  with  a  wicked  and  malicious  intention,  by 
means  thereof  then  and  there  feloniously  to  set  fire  to  the 
aforesaid  dwelling  house  of  him  the  said  J.  S.  and  to  bun 
and  consume  the  same,  to  the  great  danger,  terror  and  af- 
fiightment  of  all  the  liege  subjects  of  our  said  lord  the  king, 
near  the  said  dwelling  house  of  him  the  said  J.  S.  then  and 
there  inhabiting  and  dwelling,  and  against  die  peace,  he. 
Certain  matches  and  small  pieces  of  w<KKi  then  and  there  be- 
ing in  a  certain  other  house  of  the  said  J.  R.  there  situate,  to 
wit,  under  certain  wooden  stairs  in  the  same  house,  did  un- 
lawfully, wickedly  and  maliciously  set  fire  to  the  said  last 
mentioned  house  then  and  now  being,  and  situate,  &c.  in  a 
certain  neighbourhood  and  street,  there  caUed  New  Bond- 


Fourth 
count 


tention,  by  means  thereof  then  and  there  feloniouaH^  to  set 
fire  to  the  aforesaid  last  mentioned  house  of  the  said  J.  R. 
and  to  the  damage,  terror  and  afirightment  of  all  the  liege 
subjects  of  our  lord  the  kin^,  near  the  said  last  mentioa* 
ed  house  then  and  there  inhabiting  and  dwelling,  against  the 
peace,  &c.  Certain  matches  and  small  pieces  of  wood  then 
and  there  being  in  tl^e  dwelling  house  of  him  the  said  dwel- 


s 
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liD^  house  of  him  tho  simcL  J.  S.  to  wit,  under  certain  wooden 
stiurs  in  the  said  dwelling  house,  did  unlawfully,  wickedly 
and  maliciously  set  fire  to  the  said  last  mentioned  dwelling 
house,  theiv  and  now  being  situate,  8cc.  [as  in  the  last.]  A  ^^^ 
certain  other  house  of  the  said  J.  R.  there  situate,  and  also  ^^^'^^* 
situate  and  being  in  a  certain  neighbourhood  and  street  there, 
called  New  Bond-street,  and  contiguous  and  adjoining  to  cer- 
tain dwelling  houses  there,  of  and  belonging  to  divers  of  the 
liege  subjects  of  our  said  lord  the  king,  did  unlawfully,  wick- 
edly and  maliciously  attempt  then  and  there  feloniously  to 
set  fire  ^o,  and  bum  and  consume,  to  the  great  damage,  &c. 
as  before.]  A  certain  other  dwelling  house  of  him  me  suid  SizOi 
\  S.  there  situate,  and  also  situate  and  being  in  a  certain  ^^'^t. 
neighbouriioodaikd  street  there,  there  called  New  Bond-street, 
anil  contiguous  and  adjoining- to  certain  dwelling  houses 
there,  of  and  belonging  to  divers  lieffe  subjects  of  oiu*  said 
lord  die  king,  did  unlawfully,  wickedly  and  maliciously  at- 
tempt then  and  there  feloniously  to  set  fire  to  and  bum  and 
consume,  to  the  great  danger,  terror  and  affrightment  of  .all 
the  liege  subjects  of  our  said  lord  the  king,  near  the  last  men- 
tioned dwelling  house  of  him  the  said  J.  S.  then  and  there 
inhabiting  and  dwelling,  against  the  peace,  8cc^ 

That  £.  G.  late  of;  &c.  on,  &c.  with  force  and  arau,  at,  Forfelo- 
&c.  aforesaid,  feloniously,  wiUully,  maliciously  and  unlawful-  V^  ^ 
ly  did  set  fire  to  a  certain  house  Jthere  situate,  and  then  being  ^^^'  ^' 
in  the  possession  of  him  the  said  E.  G.  with  intent  thereby  fo^  aetdng 
to  injure  and  defraud  ^  the  London  Insurance  of  houses  or  &eto  a 
goods  from  fire,"  against  the  form  of  the  statute,  &c.  and  ^<i>«ln 
agaunst  the  peace,  S^c.  Second  count  the  same  as  thejirst^^  only  ^on^' 
stating  the  intent  to  be  to  injure  and  defraud  the  corporation  of  own  pot- 
the  London  Assurpnce  of  houses  and  goods  fromfire^  against  •«s*«i. 
the  form^  &fc.  and  against  the  peace^  £sfc.     Thtrd  count  the  w 
same^  only  stating  the  intent  to  be  to  injure  and  defraud  M.  W.^ 
M.  R.  and  C.  H.  T.  then  Being  subjects  of  his  majesty.  Fourth 
count  the  same^  stating  the  intent  to  be  to  injure  one  W.  R.  then 
being  one  of  his  majesty^ s  subjects.]  r#i  1151 

Tliat*  J.  H.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  bn  13    • 
ficc.   aforesaid,  twenty  tons  weight  of  hemp,  of  the  value  of  Gecm. 
one  hundred  pounds  ;  ten  cable  ropes,  each  thereof  being  in  ^|^^ 
length  one  hundred  fiithoms,  and  in  circumference  three  tettl^ 
inches,  and  of  ihe  value  of  eighty  pounds:   and  six  tons  fire  to 


weight  of  cordage  of  the  value  of  two  hundred  pounds,  the  ^^•. 
said  hemp,  c^e  ropes   and  corda^,  then  and  there  being  ^'^^ 
naval  stores  of  our  said  lord  the  kmg,  and  then  placed  and  house. 


^^^^^^^^^^^^_^^^^^^^^^^^^_^___^_^_^^^^^_^^^__^^^^^^^  dockyard 
•^  "    "  ■  of  bis  ma- 

(dr)  See  ■bbilarpMcedents,  Cro.         (r)    This  was  the  indictment  jesty.  (r) 
C.  C.  92.  2  SVffkie,  420.  ap»st  Hill.  markie>.421. 
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deposited  itx  a  certain  building  in  the  dock  yard  of  our  said 
lord  the  king  there  situate,  called  the  rope  house,  feloniously, 
t^ilfully  and  maliciously,  did  set  on  fire  and  burn,  against  the 
form  of  the  statute,  &c.  and  against  the  peace,  Gcc.  And  the 
jurors,  &c.  do  further  present,  that  the  said  J.  H.  on  the  swd, 
&c.  with  force  and  arms,  at»  &c.  aforesaid,  a  certain  boilding 
erected  in  the  dock  yard  of  our  said  lord  the  king  there  sitn* 
ate,  called  the  rope  house,  feloniously,  wilfully  and  malicious- 
ly, did  set  on  fire, ,  and  cause  and  procure  to  be  set  on  fire, 
against  the  form  of  the  statute,  &c.  and  against  the  peace, 
£c.  And  the  jurors,  &c.  tlo  further  present,  that  the  said  J. 
H.  on  the  said,  &c.  with  force  and  arms,  at.  Sec.  aforeattid,  a 
certain  building  of  our  said  lord  the  king  there  situate,  in 
which  great  quantities  of  naval  stores,  that  is  to  say,  twenty 
tons'  weight  of  hemp',  ten  cable  ropes,  and  six  tons'  weig^of 
cordage,  of  our  said  lord  the  king,  were  then  placed  and  de- 
posited, feloniously,  wilfully  and  maliciously,  did  set  on  fire, 
and  cause  and  procure  to  be  set  on  fire,  against  the  form  of 
the  statute,  &c.  and  against  the  peace,  &c. 


[*1116] 
On  9  Geo. 
I.  c.  22. 
for  felony 
in  break- 
ing doWn 
the  head 
and 

mound  of 
afish 
pond, 
whereby 
thefisK 
were  lo^ 

(•) 


INDICTMENTS  FOR  MALICIOUS  MISCHIEF  TO 

REAL  PROPERTY. 

That  A.  B.  late  of,  &c.  being  an  evil  disposed  person,  after 
the  first*  day  of  June,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  twenty-three,  to  wit,  on,  &c.  with  force 
and  arms,  at,  &c.  aforesaid,  the  head  and  mound  of  a  certain 
fish  pond  in  a  certain  orchard  belonging  to  J.  D.  escjaire, 
there  situate  and  being,  unlawfully,  maliciously,  and  felom- 
ously  did  break  down,  whereby  the  fish  in  the  same  pond  ibtn 
and  there  being  were  lost  and  destroyed,  to  the  great  dam- 
age of  the  said  J.  D.  against  the  form  of  the  statute,  &c.  to 
the  evil  example,  Sec.  and  against  the  peace,  &c. 


(•)  See  umilar  precedents,  Cro. 
C.  C.  7  Ed.  214.  8  Ed.  82.  Starkie, 
551.  Tbis  indictment  is  founded  on 
iihe  clause  in  9  Geo.  I.  c.  22.  which 
eniM^ta,  t9iat  if  any  person  shall  un- 
lawfully and  maK^oos^  break  down 
the  head  or  mound  of  any  fish-pond, 
whereby  the  fish  shall  be  Idst  or  de- 
stroyed  ;  or  forcibly  resoae  any 
person  beii\^  lawfully  in  custody  for 
such  an  ofiVnce  ;  or  hy  gift  or  pro- 
mise of  monin*  or  other  reward, 
procure  any  of  the  king's  snbfects 


to  join  in  such  unlawful  act ;  he 
shall  be  guilty  of  ^ony  without  be- 
nefit of  clergy.  By  s.  14.  of  the 
same  statute,  the  renue  may  be  laid 
in  any  county,  at  the  option  of  the 
party  indicting.  Under  this  act» 
the  defendant  must  be  actuated  bv 
malice  against  the  owner ;  far  if 
the  intent  wis  to  steal  the  fish  the 
offence  will  not  be  capital,  3  Eaat, 

P.  c.  roer.  1072, 4.   iLeaeh,  sar, 

539.  but  see  Dawsoa'a   ease    aate 

1087,  8. 
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That  T.  S.  late  of,  &c.  after  the  first  day  of  June,  in  the 
year  of  our  Lord  one  thousand  seven  hundred  and  twenty* 
three,  to  wit,  on,  8<c.  with  force  and  arms,  at,  fcc.  aforesaid, 
unlawfully,  maliciously  and  feloniously,  did  cut  down  and 
destroy  two  elm  trees  in  a  certain  avenue  to  the  dwelling-* 
house  of  one  W.  S.  there  planted  and  then  growing  for  oma* 
ment  there  (he  the  said  W.  S.  then  being  the  owner  {u)  of 
the  said  trees)  to  the  great  damage  of  the  said  W.  S.  against 
the  form  of  the  statute,  8cc.  and  against  the  peace,  he. 

That  H.  S.  late  of,  8ic.  and  A.  W.  late  ot,  &c.  on,  &c.  widi 
force  and  arms,  at.  Sec.  aforesaid,  the  dwelling-house  (or 
shop)  of  one  J.  D.  there  situate',* then  and  there  feloniously 
and  by  force  did  break  and  enter  into,  with  intent  feloniously* 
wilfully  and  maliciously  to  cut  and  destroy  a  certain  quanti- 

Sof  woollen  serge  in  a  certain  loom  used  in  the  making 
ereof,  [or  **  to  cuty  destroy  and  break^  divers^  to  wf,  two 
looms  then  and  there  employed  in  the  making'  of  woollen 
g'oodsj^^l  belonging  to  him  the  said  J#  D.'in  the  same*  dwell* 
ing  house  then  and  there  being,  against  the  form  of  the  sta- 
tute, &c.  and  against  the  peace,  &c.  And  the  jurors,  Sec.  do 
further  present,  that  the  said  H.  S,  and  the  said  A.  W.  sifter- 
wards,  to  wit,  on  the  said,  Sec.  with  force  lind  arms,  at,  &c. 
aforesaid,  twenty  yards  of  woollen  serge  of  the  value  of  four 
pounds,  of  the  good»and  chattels  of  the  said  J.  D.  in  a  cer- 
tain loom  used  in  the  making  of  woollen  serge  belon^ine  to 
him  the  said  J.  D.  in  the  house  of  him  the  said  T.  D.  then 
and  there  being,  then  and  there  feloniously,  wilfully  and 
maliciously  did  cut  and  destroy,  (they  the   said  H.  S.  and 


(t)  See  similar  pirecedents  Cro. 
C.  C.  82.  Starkie,  551.  This  indict- 
ment  is  founded  on  the  clause  in  the 
9  Geo.  I.  c.  22.  which  makes  it  cap- 
ital "unlawfiillj  and  maliciously  to 
cut  down  or  otherwise  destroy  any 
trees  planted  in  any  avenue,  or 
growing  in  any  garden,  orchard,  or 
plantation,  for  onuunent^  shelter,  or 
profit"  See  6  Geo.  III.  c.  36.  and 
6  -Geo.  III.  c.  48.  respecting  the  de- 
stroying or  stealing  t^ees  without 
malice  $  ante  926.  larceny. 

a  The  name  of  the  owner  is  ma- 
1  Leach,  253. 
(v)  See  similar  precedents  Cro. 
C.  C.  7  ed.  692,  8  ed.  438.  SUrkie, 
561.  The  indictment  is  founded  on 
'S2.  Geo.  111.  c.  40.  s.  2.  which  en- 
acts, that  « If  any  person  shall  by 
day  or  by  ni^ht  break  into  any  houstt 
or  shop  witn  intent  to  cut  or  de- 


stroy any  serge  or  other  woollen 
gfoods  in  the  loom,  or  any  tools  em- 
ployed in  the  makjnjr  thereof;  or 
shall  wilfully  and  maliciously  cut  or 
destroy  any  such  serges  or  wooUen 
goods  in  the  loom,  or  on  the  rack 
or  shall  bum,  cut,  or  destroy  any 
rack  on  which  any  such  serges  or 
other  woollen  goods  are  hanged  in 
order  to  dry;  or  shall  wiliuUy  and  ma- 
liciously break  or  destroy  any  took 
used  in  making  any  such  serges  or 
woollen  goods,  not  having  the  con- 
sent of  the  owner'so  to  do,"  he  shall 
be  ffuilty  of  felony  without  benefit 
of  clergy.  As  to  sUk,  see  s.  3.  of  the 
same  act ;  linen  and  cotton  s.  3.  piste 
ghuu  38  Geo.  IH.  c.  17.  The  53. 
Geo.  III.  c.  130.  makes  the  destruc- 
tion of  buildings  ami  «agiRes  ibr 
trade  capital. 


On,  9  Geo. 

I.e.  22.  for 
felony  in 
malicious- 
ly cutting 
down 
treei 
nowifig 
for  orna- 
ment. (I) 
On  32  Geo 
m.  c.  40. 
s.  2.  for 
forcibly 
entering 
a  dwelling 
house 
with  in- 
tent to  cut 
serge  in 
the  loom 
or  looms, 
and  for 
cattiQg 
and  de- 
stroying 
the  same. 
(»)• 

[♦my] 

First 
count  for 
breaking, 
&c.  with 
intent  to 
cut,&c. 
Second 
count  for 
actual  cut- 
tine, 
omitting 
the  break- 
ing) &c. 
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A.  W.  then  not  having  or  either  of  them  .having  the  consent 
of  the  said  J.  D.  the  owner  aforesaid  so  to  do)  against  the 
form  of  the  statute,  &c.  and  against  the  peape^  See. 
For  fith^  That  E.  M.  kte  of,  &c.  A.  K.  late  o^'^.  W.  T.  late  of; 
ing  in  the  &c.  after  the  first  day  of  June  in  the  year  W  bur  Lord  sevens 
^^^  teen  hundred  and  sixtf-five,  to  wit,  on^^ct.  with  force  and 
5  Qeo!'^  arms,  at,  &c.  aforesaid,  unlawfully,  did  eqter  into  a  certain 
ni.  c.  14.  park  of  our  sovereign  lord  the  king  there  striate,  called  Cran« 
(')  bourne  park,  the  said  park  being  fenced  in  and   inclosed, 

wherein  a  certain  pond  of  water  then  and  there  was,  and  did 
then  and  there  steal,  take,  kiU  .and  destroy,  twen^4our  fish 
called  carp,  of  the  value  of i^enty-four  smiling,  of  the  goods 
and  chattels  of  our  said. i  sovereign  lord  the  kmg,  then  and 
there  being,  and^then  and  there  bred,  kept  and  preserved,  in 
such  pond  as  aforesaid,  without  the  consent  of  our  said  so- 
vereign lord  the  J^iiig,  then  and  there  being  the  owner  tliere* 
of,  against  die  form  of  the  statute,  &c.  and  also  against  the 
peace,  8cc.  And  the  jurors,  &c.  do  further  present,  that  the 
r*ill'8l  ^^  ^'  ^*  ^^'  ^^  ^^  said,*  &c.  with  force  and  arms, at,  &c. 
aforesaid,  unlawfully  did  enter  into  a  certain  paddock  facing 
fenced  in  and  inclosed,  wherein  a  certain  pond  of  water  then 
and  there  was,  and  did  then  and  there  steal  and  take  twenty- 
four  fish  called  carp,  of  the  value  of  twentj^4bur  shillings,  of 
die  goods  and  chattels  of  our  said  sovereign  lord  the  king, 
then  and  there  being,  and  then  and  diere  bred  and  kept 
in  such  pond  of  water  aforesaid,  without  the  consent  of  our 
said  lord  the  king,  then  and  there  being  the  owner  diere- 
of,  against  the  form  of  the  statute,  &c.  and  also  agunst  the 
peace,  &c. 
On  10  That  T.  W.  late  of,  .8cc.  being  an  ill  designing  and  disor- 

^o.  n.  e.  derly  person,  and  not  regarding  the  laws  and  statutes  of  this 


(x)  See  a  precedent  4  Wentir. 
356.  Mid  indictment  for  larceny  ante 
939.973.  The  5.  Geo.  m.  c.  14. 1. 
oa  which  this  indictment  la  framed 
enacts,  ^  that  if  any  person  shall  en- 
ter into  any  park  or  paddock  fenc- 
edin  sivd  inclosed  or  into^  anjr  gar- 
den, orchard,  «r  yard,  adjoimng  or 
betong^gto  any  dwellingJioiise,  in 
fft  tiuraugfa  which  park  or  paddock, 
garden,  orchard,  or  yard,  any  rirer 
or  stream  of  water  shall  ran  or  he, 
or  wherein  shall  be  any  river,  stream 
pond,  pool,  moaA,  stew,  or  od&er  wa- 
ter ana  by  any  ways  means,  or  device 
whatsoever,  shall  steal,  takti,  kill,  or 
desire^  any  fish  bred,  kept,  or  pre- 
served in  soy  inch  fiver»  fcc,  with* 


oat  the  consent  of  the  owner  or 
owners  thereof;  or  shall  be  aiding 
or  assisting  in  the  stesling,  taking 
killing  or  distroving  any  such  fish  as 
aforesaid ;  or  uialf  receive  or  boy 
any  snch  fish,  knowing  the  same  to 
be  stolen  or  taken  as  aforessod,"  be- 
ing convicted  by  veidict  or  confes- 
sion he  shall  be  transported  for  aev> 
en  years.  The  trial  ramtbeinthe 
'coontv  where  the  offei^ee  waa  coo^ 
matted,  and  the  prosecntioB  most 
be  conmenced  wimin  six  months  wt^ 
ter  the  crime.  The  cogniaance  of 
ihe  offence  is  ftiven  to  the  justices 
raol  delivery,  id.  ibid.  But  any  of- 
fender discovering  his  accompnces 
wiUbe  entitRiledtoapanioo^  a.  3, 
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realm,  nor  the  pains  and  penalties  therein  contained,  after  for  g^oing 
the  twenty-fourth  day  of  June,  which  was  in  the  year  of  our  JJJJ^j^ 
Lord  seventeen  hundred  and  thirty-seven,  to  wit,  on,  &c.  n^Qg^  into 
in  the  ward  of  B.  otherwise  B.  ward,  being  an  extra-parochial  a  royal  fo- 

Elace  in  the  forest  of  Needwood,  in  the  county  of  Stafford,  T®"*'^^ 
e  the  said  T.  W.  then  and  there  being  armed  with  fire-arms,  ^^^eer 
and  other  offensive  weapons,  unlawfully  did  come,  and  then  and  m- 
and  there  in  the  said  ward,  being  an  extra-parochial  place,  saulting 
within  the  forest  of  N.  in  ,the  Said  county  of  S.  aforesaid,  t^«  ^»«P" 
fthe  said  forest  then  and    long  before  and  still  beine  the  gjgtgnt. 
lorest  of  our  said  sovereign  lord  the  king,  and  also  a  forest  (y) 
wherein  fallow  deer,   on  the  said,  8cc.  and  for  the  space  of 
forty  years  and  more  then  last  past  have  been  usually  kept, 
and  still  are  usually,  kept,)  with  an  intent  then  and  there  un- 
lawfully to  kill  and  take  awa^  one  fallow  deer  of  our  said  lord 
the  king,  then  and  there  bemg  in  the  said  ward  without  the 
consent  of  our  said  lord  the  king  then  and  there  being  owner 
thereof,  or  of  the  most  noble  T.  W.  duke  of  Devonshire,  then 
being  ranger  of  the  said  forest,  or  of  the  right  honourable  G. 
lord  Vane,  then  keeper  of  the  said  ward  called  B.  ward  in  the 
said*  forest,  they  tne  said  duke,  and  G.  lord  Vane,  then  and  [#iii9] 
there  being  the  persons  chiefly  entrusted  with  the  custody  of 
the  said  deer  within  the  said  ward,  or  of  any  other  person  who 
then  was  chiefly  entrusted  with  the  keeping  of  the  said  ward, 
or  with  the  custody  of  the  said  deer  tnen  being  in  the  said 
ward»and  being  also  then  and  there  so  armed  as  aforesaid, 
didthen  and  there  unlawfully  beat  and  wound  the  said  £•  P. 
in  me  due  execution  of  his  said  office,  and  then  and  there  did 
other  injuries  to  the  said  £.  P.  to  the  great  damage  of  the 
said  E.  P.  in  contempt,  8cc.  to  the  evil  exagiple,  &c.  against 
the  form  of  the  statute,  &c.  and  against  the  peace,  &c.     And  second 
the  jurors,  &c.  diat  the  said  T.  W.  on,  &c.  aforesaid,  at,  &c.  coftnt  fbr 
aforesaid,  being  then  and  there  armed  with  fire  arms  and  the^amault 

.    ■  .      ,  ■  ■  ■     ■  I  ■  officer. 


(tf)  ThiB  indictment  is  from  6 
Wentw.  368.  It  \»  framed  on  the 
10  Geo.  n  c.  33.  s.  9.  which  directs 
the  offence  to  be  fmnished  with 
trannportation  for  seven  yesrs.  By 
the  9  Geo.  I.  c.  23.  it  wss  made  ^ 
capital  felony.  But  as  the  10  Geo. 
n.  repealed  the  more  severe  law, 
so  it  was  itself,  in  effect,  repealed* 
except  as  to  arms  and  disguises,  by 
16  €>eo.  m.  c.  30.  which  punishes 
the  attempt  to  take  or  destroy  deer 
with  a  p«ialty  of  twenty  pounds, 
the  actual  kdling,  woundixg*,  de- 
stroying, or  taking  thirty^Mundsfor 
eveiy&er  respectively,  and  makes 


the  second  .offence  a  single  felony 
punishable  with  transportation  for 
fourteen  years.  Since  this  last  pro- 
vision an  offender  was  indicted  on 
the  black  act,  for  the  capital  offence, 
but  it  was  holdenthat  the  subse- 
quent statute  inflicting  a  milder 
punishment  effectually  though  si- 
lently repealed  the  more  severe.  1 
Leach,  371.  Where,  however,  asin 
this  case,  the  offender  enters  the 
forest  armed,  and  assaults  the  keep- 
en  the  10  Geo.  II.  is  stUl  in  force, 
and  the  indiclment  should  be  lram« 
ed  as  in  the  precedent  given. 
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other  offensive  weapons,  with  force  and  arms,  unlawfully  did 
come  it\Xo  the  chase  of  N.  in  a  certsun  part  thereof,  called  Ae 
ward  of  B.  alias  B.  ward,  and  the  said  ward  last  mentioned, 
then  and  there  being  an  extra-parochial  place  within  the  said 
chase,  and  the  said  ctiase  then  and  there  being  the  chase  of 
our  said  lord  the  king,  and  a  place  wherein  deer  were  usual- 
ly kept,  with  an  intent  then  and  there  unlawfully  to  kill  and 
take  away  one  fallow  deer,  then  and  there  being  in  the  said 
last  mentioned  ward,  and  being  also  then  and  there  so  armed 
as  aforesaid,  did  then  and  there  with  force  and  arms,  unlaw- 
fully make  an  assault  and  affray  upon  the  said  £.  P.  then  and 
there  being  one  of  the  assistants  of  the  said  lord  V.  then  and 
there  being  the  keeper  of  the  said  last  mentioned  ward,  where 
deer  then  were  usually  kept,  then  and  there  being  in  ths  said 
last  mentioned  ward  in  the  due  execution  of  his  the  said  £. 
P.s  office,  and  in  the  peace  of  God  and  our  said  lord  the 
king,  and  the  said  T.  W.  being  also  then  and  there  so  armed 
as  aforesaid,  did  then  and  there  unlawfully  beat  and  wound 
the  said  £.  P.  in  the  due  execution  of  his  said  office,  and  then 
and  there  did  other  injuries  to  the  said  £.  P.  to  the  great 
damage  of  the  said  £.  P  in  contempt,  &c.  to  the  evil  ex- 
ample, &c.  and  against  the  form  of  the  statute,  &c.  and 
Third        against  the  peace,  &c.     And  the  jurors,  &c.  do  further  pre^ 
count.        sent^  that  the  saidT.  W.  on,  &c.  aforesaid,  at,  &.c.  aforesaid, 
being  then  and  there  armed  with  fire-arms,  unlawfully  did 
come  into  a  certain  other  ward  of  our  said  lord  the  king,  lying 
within  and  part  of  the  said  forest  of  our  said  lord  the  king, 
called  the  forest,  in  which  said  last  mentioned  ward  and 
forest  deer  were  then  usually  kept,  with  an  intent  then  and 
there  unlawfully  to  kill  and  take  away  one  fallow  deer,  dien 
and  there  being  "in  the  said  last  mentioned  ward  and  forest, 
and  did  then  and  there  unlawfully  beat  and  wound  the  said 
£.  P.  then  and  there  being  one  of  the  assistants  of  the  saud 
lord  V.  he  the  said  lord  V.  then  and  there  being  the  keeper  of 
r*1120]   the  said  last  mentioned  ward  where  deer  were  usually*  kept, 
and  then  and  there*  being  in  the  last  mentioned  ward,  in  the 
due  execution  of  his  the  said  £.  P.'s  office,  to  the  great  da- 
Fourth      mage,  &c.  and  against  the  peace.  See*     And  the  jurors,  &c. 
count.        that  the  said  T.  W.  on,  &c.  aforesaid,  at,  &c.  aforesaid,  with 
force  and  arms,  and  armed  with  fire-arms  and  other  offensive 
weapons,  unlawfully  did  come  into  the  said  forest  of  our  said 
lord  the  king,  called  the  forest  of  N.  in  the  said  county  of  S. 
the  same  then  and  there  being  an  extra-parochial  place  where 
deer  where  then  and  there  usually  kept,  with  an  mtent  then 
and  there  unlawfully  to  kill  and  take  away  one  fallow  deer, 
then  and  there  being  in  die  said  forest,  md  did  then  and  thex^ 
unlawfully  beat  and  wound  the  said  £.  P.  th^  and  there  be- 
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ing  one  of  the  assistants  of  the  said  lord  V.  he  the  said  lord 
V.  then  and  there  bei^gone  of  the  keepers  of  the  said  forest, 
where  deer  then  and  there  were  usually  kept,  and  then  and 
there  being  in  the  said  forest,  in  the  due  execution  of  his  the 
said  £.  P*'s  office,  to  the  great  damage,  fcc.  and  against  the 
peace,  &c. 


INDICTMENTS  FOR  FORCIBLE   ENTRIES  AND 

DETAINERS,  {z) 

PRELIMINARY   NOTES. 

Qi^bfce.—- These  oiFences  consist  in  the  violently  taking  or  The  of' 
keeping  possession  of  houses,  buildings,  or  lands,  with  me-  fence, 
naces,  force  and  arms,  without  the  authority  of  law.  4  Bla. 
Com.  148.     A  forcible  entry  id  when  a  person  enters  into 
lands  or  tenements,  manu  forti ;  as  if  he  brings  unusual 
weapons—or  threatens  violence — breaks  open  the  door— or* 
violently  ejectsthe  possessor,  Co.  Li^.  257.  Com.  Dig.  For- 
cible entry,  A  ^  8.  T.  R.  357.     It  is  no  excuse  that  he  enters 
to  make  a  distress,  or  to  enforce  a  lawful  claim.  Com.  Dig. 
Forcible  entry.  A.  2.  8  T.  R.  361.     Nor  does  it  alter  the  case, 
that  no  one  is  within  the  house,  or  thftt  possession  was  ulti« 
mately  obtained  by  entreaty,  id.  ibid.  If  one  person  of  the  com- 
pany uses  violence,  all  are  alike  guilty,  Co.  Lit.  2576.  A  forci- 
ble detainer  is  when  a  man  who  has  entered  peaceably,  main- 
tains his  possession  by  force ;   as  if  he  threatens  to  do  bodily 
harm  to*  any  one  wno  shall  attempt  to  enter,  uses  a  larger  [*I121] 
quantity  of  arms  that  is  usual  for  protection,  or  assembles  a 
crowd  of  people  to  repel  the  approach  of  others.  Com.  Dig. 
Justices,  B.  1.  It  may  be  committed  by  a  lessee  forcibly  main- 
taining possession  when  his  term  is  expired,  a  mortgagor  af- 
ter forfeiture  of  the  mortgage,  the  feojee  of  a  disseisor  after 
entry  or  claim  of  the  party  disseised,  and  a  tenant  when  he 
forcibly  resists  a  distress  for  rent  in  arrear.  Id.  ibid.     It  is 
punished  rather  as  a  breach  of  the  peace  than  an  offence 
against  the  property  of  an  individual.     At  all  events,  it  is 
evident  from  the  modem  ca^es,  that  an  actual  breach  of  the 
peace  and  a  violence  must  be  charged  in  the  indictment,  or 
the  court  will  quash  it  upon  motion,  or  the  defendant  may  de- 
mur. 3  Burr.  1701.  1706. 1731.  8  T.  R.  360.     For  no  indict- 
ment will  lie  for  a  mere  civil  injury,  however  obnoxious  the 


(z)  See  in  general.  Hawk.  b.  1.     Burn's  Justice,  Forcible  Entrjr. 
««  64.  Com.  Dig.  Forcible  Entry. 

Crim.  Law.  vol.  in.  3  a 
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trespass.  Id.  ibid.  It  is  clear  however  that  an  indictment  may 
be  supported  at  common  law  for  a  forcible  entry,  8  T.  R.  360. 
The  5  Rich.  2.  c*  7.  enacts  ^^  that  none  from  hencef<Hth  make 
any  entry  into  anv  lands  and  tenements  but  in  case  where 
entry  is  given  by  tne  law ;  and  in  such  ease  not  with  strong 
hand  nor  with  multitude  of  people,  but  only  in  peaceable  and 
easy  manner.  And  if  any  man  from  henceforth  do  to  the 
contrary,  and  thereof  be  duly  convict,  he  shall  be  punished 
by  imprisonment  of  his  body,  and  thereof  ransomed  at  the 
kmg's  will."  This  act,  however,  gave  no  new  or  speedy  re- 
medy. And,  therefore,  the  15  Rich.  II.  c.  2.  empowers  any 
justice  of  the  peace,  op  complaint  made  to  him,  to  take  suf- 
ficient power  of  the  county  and  go  to  the  place  where  the  force 
is  made,  and  if  he  there  find  a  party  holding  forcible  posses- 
sion, he  may  send  him  to  the  next  gaol  there  to  abide  convict 
by  the  record  of  the  justice  till  he  makes  fine  and  ransom  to 
the  king.  This  act  being  found  defective,  the  8  Hen.  VI.  c. 
9.  extends  it  to  a  forcible  detainer ;  gives  justices  pow<er  to 
enquire  of  a  forcible  entry  though  the  violence  is  over  before 
they  arrive ;  to  re-seize  die  lands  and  tenements,  and  restore 
possession  of  them  to  the  party  dected.  It  is,  however,  pro- 
vided that  those  who  keep  with  K>rce  premises  of  which  they 
or  their  ancestors  have  continued  in  possession  for  three 
jrears  or  upwards  are  not  within  the  statute.  And  further  to 
enforce  this  proviso,  the  31  Eliz.  c.  11.  declares  and  enacts, 
'^  that  no  restitution  upon  any  indictment  of  forcible  entry  or 
holding  with  force  be  made  to  any  person  if  the  person  so  indict- 
ed hath  had  the  occupation  or  been  in  quiet  possession  for  die 
space  of  three  whole  years  together  next  before  the  day  of  such 
indictment  so  found,  and  his  estate  therein  notended;  which  the 
party  indicted  may  allege  for  stay  of  restiti\tion,  and  restitu- 
[•1122]  tion  to  stay  till  that  be  tried*  if  the  other  will  deny  or  tra- 
verse the  same."  And  by  the  21  Jac.  1.  c.  25.  it  is  provided 
"that  such  judges,  justices  or  justice  of  the  peace  as  by  rea- 
son of  act  or  acts  of  parliament  then  in  force  were  authorised 
and  enabled  upon  enquiry  to  give  restitution  of  possessioa 
unto  tenants  of  any  estate  of  freehold,  of  Airlands  or  tene- 
ments which  shall  be  entered  uppn  by  force,  or  from  them 
withholden  by  force,  shall  by  reason  of  that  act  have  the  like 
and.  the  same  authority  and  ability  from  thenceforth  (upon 
indictment  of  such  forcible  entries  or  forcibly  withholding 
before  them  duly  found)  to  give  like  restitution  of  posses- 
sion unto  tenants  for  term  of  years,  tenants  by  copy  of  court- 
roll,  guardians  by  knight's  service,  tenants  by  elegit,  statute 
merchant,  and  staple  of  lands  or  tenements  by  them  so  hold* 
en,  which  shall  be  entered  upon  by  force,  or  holden  frofls 
them  by  force."  The  restitution  of  the  land,  is,  dierefore, 
the  principal  reason  for  indicting. 
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In^ctment^^ln  an  indictment  for  a  forcible  entry  die  place  Indiet- 
mnst  be  described  in  terms  sufficiently  certain.     And,  there-  ™*"*' 
fore,  if  it  merely  charges  that  the  defendant  forcibly  entered 
a  certain  tenement,  which  may  signify  any  thing,  which  may 
be  held  and  even  an  incorporeal  hereditament,  it  will  be'  de- 
fective. 1  Sess.  Cas.  357.  1  East,  441.  2  Stra.  891.     So,  to 
allege  that  the  defendant  entered  two  closes  of  meadow  or 
pasture,  a  house,  a  rood  of  land,  or  certain  lands  belonging  to 
a  house,  is  bad,  for  the  same  certainty  is  required  as  in  a  de- 
claration in  ejectment.     Hawk.  b.  1.  c.  64.  s.  37.     The  in- 
dictment must  also  shew  what  party  had  the  possession  of  the 
premises.     1  Sess.  Cas.  359.  and  on  the  8  Hen.  VI.  must 
state  that  the  place  was  the  freehold  of  the  party  grieved ; 
but  it  seems  to  be  sufficient  on  the  statutes  of  6ichard  the 
Second  to  shew  who  had  the  possession.  Hawk.  b.  1.  c.  64. 
B.  38.     On  the  8  Hen.  VI.  the  allegation  must  be  express, 
that  the  place  was  the  freehold  of  tiie  party  grieved,  at  the 
time  the  injury  arose,  id.  ibid.     And  as  under  this  act  it 
must  be  shewn  that  the  party  aggrieved  was  seised  of  a  free- 
hold, in  order  to  bring  the  case  within  it,  so  under  21- Jac.  1. 
c.  15.  the  indictment  must  allege  such  an  estate  in  him  as  that 
statute  requires  ;  and,  therefore,  to  set  forth,  in  general,  that 
he  was  possessed,  or  possessed,  for  a  certain  term,  without 
adding  that  it  was  for  years,  is  not  good,  for,  in  the  first  case, 
it  may  be  supposed  that  he  is  merely  a  tenant  at  will,  and,  in  the 
second,  that  he  is  possessed  of  a  term  for  life,  in  neither  of  which 
cases  will  the  statute  of  James  apply  &  Hawk,  b,  1.  c.  64.  s.  38. 
But  an  indictment  at  common  law,  stating  that  the  prosecutor 
was  possessed  will  suffice.  8  T.  R.  360.  The  indictment  need 
not  state  the  offence  to  have  been  committed  both  manuforti 
and*  vi  et  armis^  but  the  former  will  suffice,  as  it  includes  [*1123] 
the  latter.  Cro.  Eliz.  461.     It  is  the  words  ^^  with  a  strong 
hand^'  tiiat  distinguish  the  indictable  offence  from  the  civil 
trespass.     At  least  a  public  breach  of  the  peace  must  ap- 
appear.  8  T.  R.  361,  2.     If  tiie  word  ^  disseised''  is  insert-^ 
ed,  it  is  not  also  necessary  to  use  the  terms  expelkd  or  un- 
laufuUy^  for  the  last  is  superfluous,  and  the  first  is  implied  in 
the  word  disaeistd^  but  unless  the  word  disseised  be  used, 
the  indictment  at  common  law  should  contsun  the  word  ^  ex- 
pelled,'' 8  T.  R.  357.  Cro.  Jac.  32.     It  appears  also  to  be 
sufficient  to  allege  that  the  defendant  on  such  a  day  entered 
and  disseised  the  prosecutor,  without  adding  the  words  then 
and  there  to  the  disseisin,  Cro.  Jac.  41,  151.    An  indict- 
ment for  a  forcible  detainer  is  good  without  shewing  that  the 
defendant's  original  entry  was  peaceful,  Cro.  Jac.  19.    But 
it  seems  clear  that  an  entry  must  be  shewn  as  die  act  would 
not  apply  if  the  party  had  been  always  in  possession.  Hawk, 
b,  1.  c.  64.  s.  40.  It  seems  to  have  beenkftdoubtfiil  whether  an 
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Plea. 


Award  of 

Bestitu- 
tion. 


indictment,  stating  that  the  defendant  entered- and  disseised, 
without  sajring  whether  the  entry  was  peaceable  or  violent,  is 
good,  Cro.  EUz.  915.  though,  on  principle,  it  appears  to  be 
defective  as  charging  no  specific  qffence.  ^nd  it  is  clear 
that  repugnancy  in  stating  the  charge  will  vitiate  ;  as  if,  in  an 
indictment  on  8  Hen.  VL  .setting  forth  that  the  defendants 
peaceably  entered  and  then  and  there  with  force  and  arms 
disseised  the  prosecutor  ;  or  if  it  set  forth  a  disseisin  of  land 
then  and  still  being  the  freehold  of  the  party  grieved  ;  for  it 
appears  that  he  always  remained  in  possession,  in  which  case 
there  can  have  been  no  disseisin,  AUeyn.  50.  2  Rol.  Rep. 
311.  It  is  said  that  forcible  detainer  need  not  be  laid  as 
against  the  peace;  but  it  is  not  usual  to  omit  this  allegadoQ. 
Cro.  Jac.  32, 151. 

Pka» — A  person  indicted  of  a  forcible  entry  may  delay 
the  award  of  execution  by  traversing  the  force,  or  by  plea 
of  three  years'  possession.  1  Ld.  Raym.  440.  When  the 
proceedings  are  removed  into  the  king's  bench  by  certiorari, 
the  defendant  must  plead  instanter. 

Award  of  restitution.''^As  to  award  of  restitution,  see 
Hawk.  b.  I.e.  64.  s.  45  to  66.  -  If  the  defendant  be  unjusdy 
put  out  of  possession,  the  court  of  king's  bench  will  make 
re*restitution  of  the  lands,  Cro.  Jac.  151.  Alleyn  50. 


[•1124] 

For  a  for- 
cible en- 
try and 
detainer 
at  com- 
mon law> 


That*  A.  B.  late  of,  &c.  and  C.  D.  late  of,  8cc.  togedier 
with  divers  other  evil  disposed  persons,  and  disturbers  of 
the  peace  of  our  said  lord  the  kmg,  to  the  number  of  six 
and  more,  whose  names  to  the  jurors  aforesaid  are  as  yet 
unknown,  on,  &c*  with  force  and  arms,  and  zuith  a  strong- 
handj  {h)  unlawfully,  violendy,  forcibly,  and  injuriously  did 
enter  into,  &c.  [state  the  premises  according  to  the  Jacty]  (c) 
then  and  diere  being  in  the  peaceable  possession  of  one  £.  F. 
{d)  and  situate  and  being  in  the  parish  aforesaid,  in  the  countv 
aforesaid ;  and  that  the  said  A.  B.  and  C.  D.  together  witn 
the  said  other  evil  disposed  persons,  then  and  there  widi 
force  and  arms^  and  with  a  strong  hand^  unlawfully,  violently, 
forcibly  and  injuriously  did  expel,  amove,  and  put  out  the 
sidd  £.  F.  from  the  possession  of  the  said  premises  with  the 
appurtenances,  and  the  said  £.  F.  so  as  aforesaid  expelled, 
amoved,  and  put  out  from  the  possession  of  the  same  with 
force  and  arms,  and  with  a  strong  hand^  unlawfully,  violent* 


(a)  See  eimilar  precedents  Star- 
kie  422.  Cro.<3.  C.  199.  8  T.  R.  357. 

(&)  This  allegation  or  some  worda 
equivalent toit»  are  eiaential  8  T.  R. 


(c^  The  same  certain^  of  descrip- 
tion 18  requisite  as  in  a  declaratioo 
in  ejectment. 

^)  It  must  be  sho  vn  who  was  ac- 
Ij  in  poaseaaoQ  .1  Sesa,  Cas.  359. 
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ly,  forcibly  and  injuriously  have  kept  out  from  the  day  and 
year  aforesaid,  until  the  taking  of  this  inquisition,  and  still 
do  keep  out,  and  other  wrongs  to  the  said  E.  F.  then  and 
there  did,  to  the  great  damage  of  the  said  £.  F.  and  against 
thepeace,  &c. 

lliat  C.  P.  late  of,  &c.  T.  C.  late  of,  &c.  together  with  indict- 
divers  other  evil  disposed  persons,  and  disturbers  of  the  ment  at 
peace  of  our  said  lord  the  king,  to  the  number  of  ten  and  more,  f^°^<"^ 
whose  names  to  the  jurors  aforesaid  are  as  yet  unknown,  on,  forcible 
&c.  with  force  and  arms,  and  with  a  strong  hand,  at,  &c.  entry  and 
aforesaid,  into  one  shop,  one  warehouse,  and  one  stable,  be-  expulsion 
ing  parcel  of  the  dwelling  house  of  one  L.  H.  widow,  there  situ-  ^^oS*(>\ 
ate,  unlawfully,  violently,  forcibly  and  injuriously  did  enter, 
the  said  shop,  warehouse  and  stable,  then  and  there  being  in 
peaceable  possession  of  one  R.  F.  and   situate  and  being  in 
the  parish  aforesaid,  in  the  county  aforesaid,  and  him  the  said 
R.  F.  from  the  possession  of  the  same  premises  with  force 
and  arms,  and  with  a  strong  hand,  then  and  there  unlawfully, 
violently,*  forcibly  and  injuriously  did  expel,  put  out  ^i^d  r#||25l 
remove  from  the  possession  of  the  said  premises,   with  the 
appurtenances,  and  him  the  said  R.  F.  so  as  aforesaid  ex- 
pelled, put  out  and  removed  from  the  possession  of  the  said 
premises  on  the  day  and  year  above  mentioned,  and  contin- 
ually afterwards,  until  the   day  of  taking  this  inquisition, 
with  force  and  arms,  and  with  a  strong  hand,  at,  &c.  afore- 
said, did  unlawfully,  violently,  forcibly  and  injuriously  keep 
out,  and  still  do  keep  out,  and  other  wrongs  to  the  siud  R. 
F.  then  and  there  did,  to  the  great  damage  of  the  said  R.  P. 
and  a^inst  the  peace  of  our  said  lord  the  king,  his  crown 
and  dignity. 

Westmorland.    That  A.  I.  late  of,  &c.  on,  &c.  and  be-  For  Afor- 
foreandat  the  time  of  committing  of  the  offence  hereafter  cibleen- 
mentioned,  was  possessed  of  a  certain  messuage  with  the  ^'y*"**^*" 
appurtenances,  situate,  lying  and  being  in.  Sec.  atoresud,  for  the  ^t-^" 
a  certain  term  of  years,  then  and  still  to  come  and  unexpir-  utes.  (/) 
ed,  and  being  so  possessed  thereof,  one  A.  O.   late  of,  8cc. 
afterwards  to  wit,  on  the  said  8cc.  into  the  same  messuage, 
with  the  appurtenances   aforesaid,  in,  &c.  aforesaid,    with 
force  and  arms,  and  with  strong  hand  unlawfully  did  enter, 
and  the  said  A.  I.  from  the  peaceable  possession  of  the  said 
messuage  with  the  appurtenances  aforesaid,  then  and  there 
with  force  and  arms,  and  with  strong  hand  unlawfully  did 
expel  and  put  out,  and  the  said  A.  I.   from  the  possession 

(e)  See  precedants,  Cro.   C.  C.  Bum,  J.  Forcible  Entry.  4  Wentw.        • 

362.  S  T.  P.  357. 2  SUirkiie  422.  see  404.  Cro.  C.  C.  200.  Bum.  J.  Forci- 

general  note  ante  1102  to  1122.  blc  Entry.  Starkie,  425.  and  ^ne- 

(/}    See    siBiilar   precedents,  ral  note  ante  1120  to  1122. 
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thereof  80  as  aforesaid,  with  force  and  arms,  and  with  a 
strong  hand,  being  unlawfully  expelled  and  put  out,  the  said 
A.  O.  him  the  said  A.  I.   from  tne  aforesaid,  &c.  until  the 
day  of  the  taking  of  this  inquisition  from  the  possession   of 
the  said  messuage,  with  the  appurtenances  atoresaid,  with 
force  and  arms,  and  with  strong  hand  unlawfully  and  inju- 
riously then  and  there  did  keep  out,  and  doth  stiU  keep  out, 
to  the  great  damage  of  the  said  A.  I.  against  the  peace,  &c. 
and  against  the  form  of  the  statute  in  that  case   made  and 
provided. 
'^W*'^"      .Tha*  A.  B.  late  of,  &c.  and  C.  D.  late  of,  &c.   together 
tey  hitoa    ^^  divers  other  evil  disposed  persons,  and  disturbers  of  the 
freehold,!  peace  of  our  said  lord  the  king,  whose  names  to  the  juron 
«t  5.  and    aforesaid  are  as  yet  unknown,  on,  &c.   with  force  and  arms, 
15.  B.  2.     j^jj  J  ^j^  ^  strong  hand  did  enter  into,  &c.  [here  state  thepre* 
^^'  tnises  according-  to  the/act^']  then  and  there  being  the  freeoold 

of  E.  P.  and  then  being  in  the  tenure  and  occupation  of  one 
G.  H.  and  did  then  and  there  with  force  and  arms,  unlawful- 
f*llfi6]  ly  with  a  strong  hand,  and  without  judgment*  recovered 
disseise  the  said  £.  F.  and  expel  and  eject  the  said  G.  H. 
from  his  possession  of  the  same,  and  witn  force  and  arms  un- 
lawfully, and  with  a  strong  hand,  from   the  day  and  year 
aforesaid,  until  the  taking  of  the  inquisition,  have  kept  out 
and  still  do  keep  out  the  said  E.  F.  so  disseised  as  aforesaid, 
and  the  said  G.  H.  so  ejected  and  expelled  as  aforesaid  fnna 
the  said  premises,  with  the  appurtenances,  agiunst  the  fonn 
of  the  statute,  &c.  and  against  the  peace,  &c. 
At  com-         Worcestershire.  That  B.  late  of,  &c.  being  an  evil  disposed 
for  ei^r-  P^^ ^^1^9  ^^^  ^f  ^  furious  quarrelsome  and  turbulent  disposi^ 
ing  a  pu1>-  tion,  on,  ftcc.  that  is  to  say,  about  the  hour  of  eight  in  the  night 
lie  house,   of  the  same  day,  with  force  and  arms,  at.  Sec.  aforesaid,  un* 
■^"8^  *  lawfully  did  enter  into  the  dwelling  house  of  one    R.  N. 
therein,     there  situate,  (the  same  being  a  public  victualling  house,  and  in 
and  which  divers  liege  subjects  of  our  said  lord  tne  king  were 

•*^!3av  ^^^  ^^^  there  peaceably  met  and  assembled)  with  the  intent 
£^^0^  tion  to  disturb  the  peace  of  our  said  lord  the  king,  and  that 
the  owner  he  the  said  A.  B.  so  being  in  the  said  dwelling  nouae,  did 
thereof  <  then  and  there  unlawfully,  wilfully,  injuriously  and  obstinate- 
^*)  Iv  remain  there  for  along  space  of  time,  that  is  to  say,  for 

tne  space  of  one  hour  and  more,  without  the  licence  and 
against  the  will  of  the  said  R.  N.and  did  then  and  there  un* 
lawfully,  obstinately  and  injuriously  refuse  to  depart  and 


(^)  See  a  similar  precedent,  Trem.  Wentw.  4%  and  see  general  note 

P.  C.  193.  Starkie,  423.  6  Wentw.  ante  1120  to  1122. 
403.    Indictment  for  a  forcible  en-         (A)  See  a  similar  precedent  Cro. 

try  to  the  damage  of  a  person  seised  C.  \«  15. 2  St.  396.  and  seelante  ch. 

or  and  in  Hve  Undivided  p«rts  of  a  9.  for  indictments  for  riots  in  dwell- 

freeholdy   4   Wentw.    150.— lor  a  ing  hoasest»  Ice. 
tecibk  entfy  agiiBit  tvelre,   6 
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go  away  from  and  out  of  the  said  dwelling  house,  upon  the 
reasonable  request  of  the  said  R.  N.  then  and  there  made  to 
him  for  that  purpose  ;  and  that  the  said  A.  B.  did  then  and 
there  unlawiuUy,  vehemently  and  turbulently  menace  and 
threaten  great  bodily  hurt  to  the  said  R.  N.  men  and  there 
being  in  the  said  dwelling  house,  and  did  then  and  there 
make  a  great  noise  m  disturbance  of  the  peace  of  our  said 
lord  the  king,  and  greatly  misbehave  himself  in  the  same 
dwelling  house,  and  other  wrongs  to  the  said  R.  N.  then  and 
there  did,  to  the  great  damage  of  the  said  R.  N.  to  the  great 
terror  of  the  sud  liege  subjects,  in  violation  of  the  good  rule 
and  order  observed  by  the  said  R.  N.  within  the  said  dwell- 
ing house,  to  the  evil  example,  &c.  and  against  the  peace,  &c. 
[Add  a  count  for  a  common  assault.] 


'  .  • 
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CHAPTER  XVII. 


SB9 


FOR  OFFENCES  RELATIVE  TO  SHIPS  AND 

SEA.  («) 


PIRACY. 

The  of-  Piracy,*  in  its  most  extended  sense,  is  the  committing 

r*-?i9n  ®^^^  iHtfpl  acts  on  the  high  seas,  as  would,  if  committed  oo 
L  112/J  ghore,  be  felonious.  Hawk.  b.  1.  c.  37.  s.  4.  It  is  derived 
from  the  Greek  wttfSn^  which  signifies  to  pass  over  the  sea, 
and  refers,  therefore,  rather  to  a  place,  than  a  species  of 
crime.  3  Inst.  113.  The  enquiry,  therefore,  relates  chiefly  to 
the  extent  of  die  admiral's  jurisdiction,  within  which  cases  of 
marine  felonies  may  arise.  Formerly  it  seems  to  have  been 
thought  that  the  court  of  king's  bench  exercised  a  concurrent 
jurisdiction  with  the  admiralty  over  narrow  seas,  and  on  the 
coast,  though  regarded  as  the  high  seas,  2  Hale,  13.  It  b, 
however,  clear,  that  the  admiral  never  had  jurisdiction  in  any 
river,  creek,  or  harbour,  within  the  body  of  any  county,  un- 
less by  some  particular  provision,  as  on  15  Rich.  II.  c.  3  in 
case  of  mayhem  and  homicide.  The  only  question  of  diffi- 
culty is  how  to  setde  the  limits  between  the  high  seas  and 
the  county  on  which  they  border.  In  general,  it  appears  that 
such  narrow  seas,  rivers,  or  creeks,  are  deemed  to  be  within 
the  bodies  of  counties,  where  persons  on  one  side  can  see 
{*1128]   what  is  done  on  the*  other,  2  Hale,  16, 54.  Hawk.  b.  2.  c.  9. 

(a)  As  to  the  offence,  see  in  ge-  Admiralty,  A.  3.  Bsc.  Abr.  Piracy, 
nenl  3  Inst  111  to  114.  1  Hale,  254^  3  Eist,  P.  C.  792  to  812.  3  ttu 
5.  Hawk,  b.  1.  c.  37.    Com.  Dig.     C<»n..7l9  2.    Wilfiams  J.  Pincy. 
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^.  14.  ^  And  the  admiral  can  have  no  power  over  offences 
committed  in  any  place  of  this  description,  merely  because  it 
is  subject  to  the  cnanges  of  tide,  except  by  statute,  3  Inst. 
113.  On  the  open  sea  shore  between  high  and  low  water 
mark,  the  admiralty  and  the  commoii  Uw  have  a  concurrent 
iurisdiction,  2  Hale,  17.  3  Inst.  113.  In  harbours  and  be- 
low the^  bridges  in  large  rivers  partly  inclosed  it  is  often  more 
a  question  of  fact  than  of  law,  to  be  decided  on  local  evi- 
dence. As  to  the  commission  and  jurisdiction  of  the  admi- 
ral^ court  in  general,  see  ante  1  vol.  151  to  156. 

out  in  its  narrower  and  more  popular  sense,  piracy  signi- 
fies the  stealing  or.  otherwise  iUegally  using  every  kind  of 
shipping  on  the  high  seas.     It  differs  from  other  offences  in 
this;  that  a  subject  of  another  realm,  who  owes,  even  for  a  time, 
no  obedience  to  our  laws,  is  liable  to  their  operation.     For 
the  crime  of  robbery  on  the  high  seas^  is  an  offence  against 
the  universal  law  of  society,  and  constitutes  the  criminal,  in 
the  language  of  Lord  Coke,  ^'  hoaHs  humani  generis?'*    It  is, 
therefore,  observed  by  Mr.  Justice  Blackstone,  ^  that  as  he 
has  renounced  all  the  benefits  of  society  and  government, 
and  has  reduced  himself  to  the  savage  state  of  nature,  by  de- 
claring war  against  all  mankind,  all  mankind  must  declare 
war  afi;ainst  him :"  so  that  he  infers  each  community  has  a 
right  in  its  owa  defence,  to  punish  him. 

Piracy,  if  committed  by  a  subject,  was  formerly  holden  to 
be  a  species  of  treason,  as  against  the  alle^ance  of  a  subject; 
and  to  amount  to  no  more  than  felony  in  ^jx  alien,  3  Inst. 
113.  But  since  the  25  Edw.  III.  c.  2.  it  is  no  longer  regard- 
ed aa  traitorous.  Its  punishment  has  been  provided  for  by 
28  Hen.  VIII.  c.  15,  together  with  other  felonies  committed 
at  sea  in  the  manner  which  has  been  shown  already.  And 
several  statutes  have  made  other  acts  of  violence  capital  fe- 
lonies under  the  name  of  piracv- 

But  previous  to  11  and  12  W.  III.  c.  7.  none  were  deem- 
ed pirates  who  capti^red  vessels  under  authority  from  a  fo- 
reign power.  But  by  that  statute  it  is  enacted,  that  *^  if 
any  of  his  majes^'s  natural  bom  subjects  or  denizens  of 
this  kingdom,  shall  commit  any  piracy  or  robbery,  or  an 
act  of  hostility  against  others  his  majes^'s  subjects  upon 
the  sea,  under  colour  of  any  commission  from  any  fo- 
reign prince  or  state,  or  pretence  of  authority  from  any 
person  whatsoever,''  he  shall  be  taken  to  be  a  pirate, 
felon  and  robber,  and  guilty  of  felony  without  benefit  of 
clergy.— The  2  Geo.  II,  c.  30.  further  enacts,  **  That  all 
natural  bom  subjects  or  denizens  who  during  any  war 
shall  commit  any  hostilities  upon  the  sea ;  or  in  any  ha- 
ven, river,  creek,  or  place,  where  the  admiral,  &c.  has 
P^wer,  authority,  or  jurisdiction  against  hia  majesty's 
'^Crim.  Law.  vol.  ui.  4  a. 
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[♦l  129]    subjects,*  by  virtue  or  under  colour  of  any  commission  from 
any  of  his  majesty's  enemies,  or  shall  be  any  otherwise  adhe- 
rent, or  giving  aid  or  comfort  to  his  majesty's  enemies  upon 
the  sea,  or  any  haven  or  places  where  tlie  admiral  has  juris- 
diction as  aforesaid,  may  be  tried  as  pirates,  felons  and  rob- 
bers in  the  said  court  of  admiralty,  on  ship  board  or  on  Ac 
land,  in  the  same  manner  as  persons  guilty  of  piracy,  felony 
and  robbery,  are,  by  the  said  acts  directed  to  be  tried,"  and 
shall,  on  conviction,  be  deemed  guilty  of  felony  without  bene- 
fit of  clergy.     But  this  act  does  not  prevent  the  offender  from 
being  tried  for  high  treason  within  the  realm ;  though  if  he 
has  once  been  acquitted  on  a  trial  for  that  oifence,  he  cannot 
be  convicted  of  piracy,  s.  2, 3.  And  by  s.  9.  of  the  same  sta- 
tute, "  If  any  commander  or  master  of  any  ship,  or  any  sea- 
man or  mariner  shall,  in  any  place  where  the  admiral  hath  ju- 
risdiction, betray  his  trust  and  turn  pirate,  enemy,  or  rebel, 
and  piratically  and  feloniously  run  away  with  his  or  their 
ship  or  ships,  or  any  barge,  boat,  ordnance,  ammonition, 
goods,  or  merchandize ;  or  yield  them  up  voluntarily  to  any 
pirate,  or  shall  bring  any  seducing  message  from  any  pirate, 
enemy  or  rebel ;  or  consult,  combme,  or  confederate  with,  or 
attempt  or  endeavour  to  corrupt  any  commander,  master,  of- 
ficer, or  mariner,  to  yield  up   or  run  away  with  any  ship, 
goods,  merchandizes,  or  turn  pirates,  or  go  •over  to  pirates; 
or  if  any  person  shaU  lay  violent  hands  on  his  commander, 
whereby  to  hinder  him  from  fighting  in  defence  of  his  slup 
and  goods  committed  to  his  trust,  or  shall  confine  his  mas- 
ter, or  ihake  or  endeavour  to  make  a  revolt  in  the  ship,  he 
shall  be  adjudged,  deemed  and  taken  to  be  a  pirate,  feloo, 
and  robber,  and  a  felon  without  benefit  of  clergy."    The 
8  Geo.  I.  c.  24.  further  enacts,  that  "  If  any  commander  or 
master  of  any  ship  or  vessel,  or  a^y  other  person  shall  any 
wise  trade  with  any  pirate,  bv  truck,  barter,  exchange,  or  in 
any  other  manner,  or  shall  nimish  any  pirate,  felon,  or  rob- 
ber upon  the  seas,  with  any  ammunidon,  provision,  or  stores 
of  any  kind,  or  shall  fit  out  any  ship  or  vessel  knowingly,  and 
with  a  design  to  trade  with  or  supply,  or  correspond  with  any 
pirate,  felon,  or  robber  on  the  seas  ;    or  if  any  person  shau 
any  wise  consult,  combine,  confederate,  or  correspond  whh 
any  pirate,  felon,  or  robber  on  the  seas,  knowing  nim  to  be 
guilty  of  any  such  piracy,  felony  and  robbery,"  be  shaU  be 
guilty  of  a  capital  offence.     And  by  the  same  act,  **  in  case 
ai^y  person  belonging  to  any  ship  or  vessel  whatsoever,  upon 
meeting  any  merchant  ship  or  vessel  on  the  high  seas,  or  in 
any  port,  haven,  or  creek  whatsoever,  shall  forcibly  board  or 
enter  into  such  ship  or  vessel,  and  though  they  do  not  seize 
or  carry  off  such  ship  or  vessel,  shall  throw  overboard,  or 
destroy  any  part  of  the  goods  or  merchandizes  belonging  at 
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BucK*  ship  or  vessel,"  \ke  shall  be  deemed  tod  pumshedLas  a  [^1130] 
pirate.  And  the  3d  Geo.  II.  c  25.  s.  12.  makes  it  piracy  for 
any  commanders  of  either  private  ships  or  vessels  of  ^#ar, 
commissioned  by  virtue  of  29  Geo.  II.  c.  34.  or  that  statute^ 
to  agree  with  any  neutral  for  the  ransom  of  a  ship  taken  as  a 
prize,  or  actually  to  permit  its  ransom.  Accessaries  to  pi* 
racy  before  the  fact,  are,  by  11  and  12  W.  III.  c.  T.  s.  10.  de- 
prived of  clergy ;  and  all  who  receive  either  the  pirate,  dr 
the  ship,  &c.  piratically  taken,  are  declared  accessaries  after 
the  fact.  The  8  Geo.  II.  a.  24.  s.  14.  makes  both  classes  of 
principal  felons,  and  directs  that  as  such  they  shall  be  tried 
and  suffer. 

In  the  construction  of  the  common  law  as  enlarged  by  these 
statutes,  it  appears  that  for  mariners  to  seize  the  captain,  put 
him  on  shore  against  his  will,  and  afterwards  employ  thf 
ship  for  their  own  use,  is  piracy  2  East,  P.  C.  796.  But 
when  the  master  of  a  vessel  insured  the  ship  and  cargQ> 
landed  the  goods,  and  on  the  destruction  of  the  former,  pro- 
tested both  as  lost,  with  intent  to  defraud  the  owners  and  in- 
surers, diis  was  holden  to  be;*  mare  breach  of  trtist,  and  p^ 
felony;  because  diere/M^as  no  determination  of.  the  special 
authority  with  which  the  defendant  was  entrusted,  id^  ibid. 
And  the  same  rules  apply,  in  the  application  of  the  law  to 
pardcular  cases,  as  prevail  in  respect  to  larceny,  id.  ibid. 

Indictment. — ^The  indictment  must  charge  the  offence  to  be  ^"fjj|?^ 
both  feloniously  and  piratically  committed ;  as  well  as  lay  ™*"* 
every  material  fact  within  the  jurisdiction  of  the  admiralty, 
3  Inst.  112.  Hawk.  b.  1.  c.  37.  s.  15.  The  crime  must  be 
stricdy  proved  to  have  occurred  on  the  high  seas,  or  the  de- 
fendant will  be  entitled  to  an  acquittal.  As  to  the  trials  &c. 
in  the  admiralty  sessions,  see  1  vol.  151  to  156. 
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wveAl 
Admiralty  of  England.      That  W.  K.   late   of  Lon- pcwcms 
don,  mariner,   N.  C.  late  of  the  same  place,  mariner,  J.  ^ttySl^ 
H.    [eight    others    with    the    like   addition]    on,  &c.    with  j^g  ^nd 
force  and    arms,  upon    iht    high    sea   {m)   in    a    certain  axrfin^ 
place   distant  about  .  ten   leagues   from   Cutsheen   in  th«  ^^^ 

-  its  tacUe, 

-  fcc.  aad. 

CD  See  a  Siimlap  precedent  Cro.  seasee  ante  758. 9.  and  Bee  gebcr-  ^^^^ 

C.  A.  486.  Cro.  C.  C.  483.  Starkie,  al  note  ante  1127  to  1130.                 C?S  JE, 

455.    This    indictment   was    usee  («)  These  iDcgations  are  awteri-  ^«™  ™ 

aninst  kidd,  5  St.  Tr.  287.    Fop  in-  al,  supra.                                           ■■■^'  ^*^ 
dTctments  for  murder  commited  at 
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[*ildl].  East*  Indies,  mH  within  the  jurisdiction  of  the  admiralty  of 
£n3;land  (m)  did  piratically  (n)  and  feloniously  {o)  set  upon, 
boArd,  break  and  enter  a  certain  merchant  ship  called  the 
Qued&gh  Merchant,  then  being  a  ship  of  certain  persons  to 
the  jurors  aforesaid  as  yet  unknown,  and  then  and  there  ji* 
rascally  and  feloniously  did  assault  certain  mariners,  whose 
names  to  the  jurors  aforesaid  are  also  unltnown,  in  the  same 
ship,  and  in  the  peace  of  God  and  our  said  sovereign  lord  the 
king  then  and  there  being,  and  did  then  and  there  upon  the  high 
06a  aforesaid,  in  the  place  aforesaid  and  within  the  jurisdiction 
aforesaid,  piratically  and  feloniously  put  the  said  mariners  to 
the  jurors  aforesaid  as  yet  unknown,  so  being  in  the  same  ship, 
In  great  bodily  fear  and  danger  of  their  lives ;  and  the  said  mer- 
chant ship  called  the  Quedagh  Merchant,  and  the  apparel  and 
tackle  of  the  same  ship  of  the  value  of  four  hundred  pounds 
of  lawful  money  of  Great  Britain,  togetfier  with  70  chests  of 
opium  of  the  value  of  1400/-.  of  like  lawful  money,  then  being 
in  and  on  board  the  same  ship,  of  the  goods  and  chattels  of 
certain  persons  to  the  jurors  aforesaid  as  yet  unknown ;  and 
then  and  there  upon  the  higb  sea  aforesaid,  in  the  place  afore- 
«aid,  and  within  uie  j  urisdiction  af oro«aid,  being  under  the  care 
and  custody,  and  in  the  possession  of  the  said  mariners,  (to  the 
jurors  aforesaid  as  vet  unknown,)  they  the  said  W:  K.  N.  C. 
&c.  [thename^  ofauthedtfenJarUs]  with  force  and  arms,  from 
the  care,  custody  and  possession  of  the  said  mariners  to  die 
jurors  aforesaid  as  yet  unknown,  then  and  there,  to  wit,  upon  the 
nigh  sea  foresaid,  in  the  place  aforesaid,  and  within  the  ju- 
risdiction aforesaid,  piratically,  feloniously  and  against  the 
will  of  the  said  last  mentioned  mariners,  did  steal,  take  and 
tain  away  with,  against  the  peace,  be. 

For  pitib.        That  E.  J.  late  of,  &c.  N.  W.  late  of,  8cc.  and  L-  S.  late  oJ, 

11  aiidl2.  ^'  ^^^,^^:  ^^^  ^^^^  ^^^  ^^"'^^  ^P^***  ^^  l»»g**  sea,  widim 

W.  3. 0.7*  ^c  jurisdiction  of  the  admiralty  of  England,  about  half  a 

8. 9.  by      league  distant  from  Leghorn  in  Italy,  in  parts  beyond  the 

^*"*it^*    seas;  then  being  mariners  in  and  on  board  a  certain  mer- 

mcirobant*  ^^^^^  *^*P  called  the  Dove,  belonging  and  appertaining  to 

ship  and     subjects  of  our  said  lord   the  king  (to  the  jurors  aforesaid 

warning     as  yet  unknown,)  whereof  one  B.  H,  a  subject*of  our  said 

Se^c    ^^^*  ^^  ¥"^8  ^^^  *"d  ^^Te  was  master,  piratically  and  felo- 

and  the  '  niously  did  endeavour  to  make  and  did  make  a  revolt  in  the 

apparel,     same  ship,  (the  ssdd  B.  H.  then  and  there  being  master  of 

**^S^  "^  the  same  ship  as  aforesaid)  against  the  form  of  the  statute, 

Siereof.     ^^'  ^^  against  the  peace,  &c.     And  the  jurors,  &c.  do  fiir- 

(p)  ther  present,  that  the  said  E.  J.  and  L.  S.  on  the  said,  &c. 

Second      then>Deing  subjects  of  our  said  lord*  the  king  and  mariner 

count  for  . 

^♦11521  " 

^  ''       (vfto)  These  words  are  ossential,        (p)  See  asiinilarDrecedent.  Cro 

Hawk.  K  I.e.  37.  p.  15.  ante  1130.     C.  C  382. 
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m  the  said  ship  called  the  Dove,  belonging  and  appertaimng  '^^'^ 
to  subjects  of  our  said  lord  the  king  to  the  jurors  aforesaid,  ^jJjfjTlJJ^r 
as  yet  unknown,  with  force  and  arms  upon  the  high  sea  ^jthahip, 
aforesaid,  about  half  a  league  distant  from  Leghorn  aforesaid^  tacUey&c. 
in  and  on  board  the  said  ship  called  the  Dove,  whereof  the 
said  B.  H.  a  subject  of  our  said  lord  the  king^  then  and  there 
was  master  as  atoresaid,  did  betray  the  trust  m  them  reposed 
as  mariners  of  the  same  ship,  and  then  and  there  upon  the 
high  sea  aforesaid,  within  the  said  jurisdiction,  with  force 
and  arms  did  turn  pirates,  and  the  same  ship  and  the  apparel 
and  tackle  thereof,  of  the  value  of  two  hundred  pounds  of 
lawful  money  of  Great  Britain,  and  one  hundred  hogsheads 
of  sugar  of  the  value  of  100/.  of  like  lawful  money ,^  150  bales 
of  tobacco  of  the  value  of  100/.  and  two  bales  of  velvet  of 
the  value  of  150/.  of  like  lawful  money,  of  the  goods  and 
chattels  of  certain  subjects  of  our  said  lord  the  king  to  the 
jurors  aforesaid  as  yet  unknovm,  dien  and  there  being  in  the 
same  ship  under  the  care  and  custody,  and  the  possession  of 
the  said  B.  H.  as  master  of  the  said  snip  then  and  there  upon 
the  high  sea  aforesaid,  within  the  jurisdiction  of  the  ad- 
miralty  aforesaid,  about  the  distance  of  half  a  league  from 
Leghpm  aforesaid,  with  force  and  arms,  from  the  care,  cus» 
tody  and  possession  of  the  said  B.  H.  piratically  and  feloni- 
ousW  did  steal,  take  and  run  away  with,  (they  the  said  E.  J., 
N,  W.  and  L.  S.  then  and  there  being  mariners  of  the  said 
ship,  and  on  board  the  said  ship  on  the  high  sea  as  aforesaid,) 
against  the  form  of  the  statute,  &c.  and  against  the  peace, 
&c. 

Admiralty  of  England,  to  wit.  The  jurors,  &c.  that  C.  D.  Bunnin^ 
late  of,  &c.  mariner,  and  E.J.  late  of  the  same  place,  mariner,  ^^,  ^^ 
on.  Sec.  with  force  and  arms,  upon  the  high  seas  within  the  ju-  boi^*(c) 
risdiction  of  the  admiralty  of  England,  (i.  e.)  about  the  distance 
of,  &c.  from,  &c.  they  the  said  C.  D.  and  E.  F.  then  and  there 
being  respectively  subjects  of  our  said  lord  the  king,  and  mari- 
ners in  and  on  board  of  a  certain  brig  or  vessel,  caUed,  &c.  and 
then  belonging  and  appertsdning  to  A.  B.  being  also  dien  and 
there  a  subject  of  our  said  lord  the  king,  and  whereof  one  G. 
H.  being  also  a  subject  of  our  said  lo^  the  king,  then  and 
there  was  master,  did  betray  the  trust  in  diem  reposed  as 
auch  mariners,  and  did  then  and  there  with  force  and  arms, 
unlawfully  turn  pirates ;  and  diat  the  ssud  C.  D.  and  E.  F. 
then  and  there  upon  the  high  seas  aforesaid,  and  wi#iin  the 
jurisdiction  aforesaid,  with  force  and  arms  piratically  and&» 
loniously  did  steal,  take  and  run  away,  with  a  certidn  boat, 


iq)  From  the  HS.  of  a  ^tntlemioi  at  the  bar. 


itQ  IKDICTXENT8   FQR  OFPBNCKtf 

and  the  tackle,  apparel  and  funiitare  thereof,  <^  the  value  of 

r*I133l    '         ^  lawful,*  &c.  [here  set  out  the  goods  and  the  value  of 

them^  of  the  goods  and  chattels  of  the  said  A.  B.  then  and 

there  found,  and  being  in  the  said  brig  or  vessel,  contrary  to 

the  form  of  the  statute,  &c.  and  against  the  peace,  &c.  [second 

count  stating  the  brig^  isPc*  to  be  the  property"  of  persons  to  the 

jurors  aforesaid  uninoum,] 

Agsinst  a      That  J.  H.  late  of,  &c.  on,  &c.  upon  the  high  sea  within  the 

!f^*      jurisdiction  of  the  admiralty  of  England,  to  wit,  upon  a  cer- 

ninrinRay  tain  part  of ,  the  high  sea,  about  the  distance  of  one  league 

urith    «     from  and  on  the  coast  of  G.  in  Africa,  in  parts  beyond  the 

boat  be-     ^^^^  ^^^  being  a  subject  of  our  said  Icord  the  king,  and  a  id»- 

fuli^'^^uEh  ^^^  belonging  to  a  certain  merchant  ship  called  dbe  Plumper, 

der  the      then  and  there  belonging  and  appertaining  to  certain  subjecu 

command  .{>f  our  said  lord  the  king,  to  uie  jurors  aforesaid  as  yet  un- 

hL  ma'et  ^^^'^^  whereof  one  £.  B.  a  subject  of  our  saidlord  the  king 

ty's  n%^    then  and  there  was  master,  and  then  and  diere  also  being  in 

jects.  (r)    and  on  board  a  certain  boat  belonging  to  the  said  ship,  with 

I'int         force  and  arms,  did  betray  the  trust  in  him  the  said  J.  F.  re* 

^^intthe  po^^d^s  ^^^h  mariner  as  aforesaid,  and  then  and  diere,  to 

^Milprit  to  wit,  upon  the  said  part  of  the  high  sea  aforesaid,  and  within 

4>e  a  mari-  the  jurisdiction  aforesaid,  with  force  and  arms  did  turn  ]»• 

km^nir  to  '^^^  ^^^  ^^  same  boat,  and  the  apparel,  tackle  and  ammuni- 

^a^sSip,  &c!  ^'i^Q  thereof,  of  the  value  of  30/.  of  lawful  money  of  Great 

Britain,  of  the  goods  and  chattels  of  certain  subjects  of  our 

said  lord  the  king,  to  the  jurors  aforesaid  as  yet  unknown, 

then  and  there  being  under  the  care  and  custody,  and  in  die 

possession  of  the  said  £.  B.  as  master  of  the  same  ship,  See. 

the  said  J.  F.  then  and  there,  to  wit,  upon  the  said  part  of 

the  high  sea  aforesaid,  and  within  the  jurisdiction  aforesaid, 

with  force  and  arms,  from  the  care,  custody  and  possession 

of  the  said  E.  B.  piratically  and  feloniously  did  steal,  take 

and  run  away  with,  he  the  said  J.  F.  then  and  there  being 

such  mariner  as  aforesaid,  against  the  form  of  the  statute, 

&c.  and  against'the  peace,  &c. 

^St*"n***      Admiralty  of  England.    The  Jurors  for  our  said  lord  the 

the  ci»"     ^^"8  present,  that  C.  T.  late  of,  &c.  W.  L.  late  oi^  &c.  and 

tain^  a   W.  M.  late  o£^  &c.  on,  &c.  were  severally  and  respective^ 

•hip  with  mariners  on  board  of  and  belonging  to  a  certain  ship  called 

to  mISIdcr  *^  Walker,^  then  sailing  and  being  on  the  high  sea,  withm 

him,  by     the  jurisdiction  of  the  admiral^  of  England,  to  wit,  about 

some  of     the  d^t^nce  of  four  leagues  from  the  Galipagos  isles  in  ^ 


^h  ^^    Pacific  ocean,  of  the  Western  coast  of  Soudi  Ametica ;  and 

mutinied  '  ■  i  ■        ' 

fp*^.          (r)  See  a  similar  precedent  Cro.  («}    This   was    the    indictment 

'^"°-  ^'J      C.  A.  188.    4  Wentw.  50.  snd  pre-  a^^nst  Thompson  and  others,  A. 

cedents  ante  1130  to  1133.  and  gS-  D.  1801.  by  sa  eQunent  crown  hm- 

neral  note  ante  1127  to  1130  yer. 


RELATIVE  TO   SMJ^S    MfD  TH£   »tA,  &C.  i6i 

that  J.  N.  was  then  and  there  ihastef  fiiid  tbttUhvtndeT  of 
and  on  board  of  the  said  ship  ;  and  that  the  ^d  d  Ti,  W^ 
L.*  and  W.  M.  being  persons  of  a  wicked,  malicious,  cruel,  [*1134'] 
savage,  rebellious  and  mutinous  disposition,  on  the  said, 
&c.    on   the   high    sea  aforeskid,    within  the  jurisdiction 
aforesaid,  to  wit,  about  the  distance  of  four  leagues  from 
the  aforesaid  isles,  in  and  upon  the  said   J.   N.   so  then 
and  there  being  on  board  of,  and  master  and  commander  of 
the  said  ship,  of  which  thejr  the  ssud   C.  T.,  W.  L.  and 
W.    N.    then  and    there  respectively    were    mariners    as 
aforesaid,  unlawfully,  violently,  maliciously,  cruelly  and  mu- 
tinously did  make  an  assault,  with  a  wicked  and  diabolical 
intent,  him  the  said  J.  N.  then  and  there  feloniously,  wil« 
fujly,  and  of  their  malice  aforethought,  to  kill  and  murder  ; 
and  diat  the  said  C.  T.  with  a  certain  drawn  cutlass,  which 
he  the  said  C.  T.  in  his  right  hand  then  and  there  had  and 
held,  him  the  said  J.  'N.  did  strike,  cut,  penetrate  and  wound, 
'   giving  to  him  the  said  J.  N.  one  dangerous  wound  on  the 
head  of  hjm  the  said  J^  N.  of  the  length  of  four  inches  and 
the  depth  of  one  inch,  and  one  other  dangerous  wound  on  the 
left  shoulder  of  him  the  said  J.  N.  of  the  length  of  six  inches 
and  the  depth  of  three  inches  \  by  means  of  which  said 
wounds  the  life  of  the  said  J.  N.  was  then  and  there  greatly 
endangered ;  and  he  the  said  J.  N.  then  and  there  suffered 
great  anguish  and  loss  of  blood,  and  continued  sick,  weak 
and  languid  for  a  great  len^  of  time,  to  wit,  for  the  space 
of  six  weeks  then  next  ensuing,  and  other  wrongs  to  the  said 
J.  N.  then  and  there  did,  to  the  great  damage  of  the  said  J. 
N.  to  the  evil  example,  &c.  and  against  the  peace,  fcc.     And  Second 
the  jurors,  &c.   do  further  present,  that  the   said  C.    T.,  ^^^^ 
the  said  W.  L.  and  the  said  W.  M.  afterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  with  force  and  arms,  on  the 
high  sea  aforesaid,  to  wit,  within  the  distance  of  four  leagues 
from  the  aforesaid  isles,  in  and  upon  the  said  J.  N.  in  the 
peace  of  God  and  our  said  lord  the  king  then  and  there  be* 
ing,  then  and  there  did  make  another  violent  and  cruel  as- 
sault,  and  him  the  said  J.  N.  then  and  there  did  beat,  bruise^ 
wound  and  ill-treat,  so  that  his  life  was  then  and  there  great- 
ly despaired  of,  and  other  wrongs  to  ^e  said  J.  N.  then  and 
there  did,  to  the  great  damage  of  the  said  J.  N.  to  the  evil 
example,  &c.  and  against  the  peace,  fcc.  r*1135l 

Admiralty  of  England.  The  jurors,  &c.  thatE.  T.  late  of,  por  felony 
5cc.  mariner,  and  N.  W.  late  of  die  same,  mariner,  after  the  in  the  ad- 
twenty-fourth*  day  of  June,  in  the  year  of  our  lord  one  thou*  miralty 
sand  seven  hundred  and  eighteen  4o  wit,  on,  &c.  wiA  force  q^i\^ 
and  arms,  upon  the  high  seas  within  the  jurisdiction  of  the  12.  i  5.  ' 
admind^  ot  England,  about  half  a  league  distant  from  Leg-  for  wilful- 
horn  in  Itsiyy  in  partu  beyond  the  seas,  then  being  mariners  iy  fuming 
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and  de-  belonging  to  a  cpt^a  merchant  ship  called  the  Dolphin^  and 
Joying  a  ^gjj  j^jj  J  ther^^eing  in  and  on  board  the  said  ship,  did  then 
ij^^*  *^'  and  there  wilfuUy  and  feloniously  bum  and  destroy  the  said 
merchan.  ship,  and  direct  and  procure  the  said  ship  to  be  burnt  and 
^^<>«*  destroyed,  to  the  great  prejudice  of  divers  persons,  mer* 
^•*"^*  ^^^  chants,  (to  the  jurors  aforesaid  as  yet  unknown)  that  had  load- 
en  goods  thereon,  against  the  form  of  the  statute,  &c.  and 
agai|i8t  the  peace,  &c. 
The  Kke        Admiralty  of  England.  That  W.  C.  and  Jf.  R.  on  the  8A 

twoper-     ^^ Augjust  in  the year,  &c.  upon  the  high  seas,  within 

■onsfbr      the  jurisdiction  of  the  admiralty  of  England,  were  on  board 
""^^f      a  vessel  called  the  Adventure,  whereof  C.  was  the  master^  and 
^^Uk-    belonging  to  the  same  ;  and  R.  an  officer  belonging  to  the 
ing  a  ship  same,  whi^  vessel  was  insured  for  700/.  by  R.  S.  and  (ccr- 
to  defraud  tain  Other  underwriters  by  name,)  who  had  before  that  time 
underwri-  severally  underwritten  a  policy  of  insurance  on  such  vessel : 
tew-  («)    j^nd  that  C.  and  R.  with  force  and  arms,  on,  &c.  on  the  high 
seas,  within  the  jurisdiction  aforesaid,  &c.  wilful^  and  felo- 
niously made  divers  holes  in  and  through  certain  parts  of 
the  vessel,  by  mean^  whereof  the  sea  entered,  filled  and  sunk 
the  said  vessel,  and  that  C.  and  R.   so  respectively   being 
such  master  and  officer  belonging  to  the  said  vessel,  thereby 
wilfully  and  feloniously  destroyed  the  said  vessel,  to  which 
they,  C.  and  R.  so  respectively  belonged,  with  a  wicked  and 
dishonest  intent  and  design  to  prejudice  the  said  R.  S.  &c. 
who  had  so  underwritten  the  said  policy  of  insurance  on  the 
said  vesseli  and  were   severally  and  respectively   insurers 
on  the  said  vessal,  against  the  form,  &c.  and  against  the 
peace,  &c. 
f^J^'      [Herefordshire  being  the  next  adjoining  shire  within  thai 
S?p       *  /^^^  Rf*  G^^^  Britain  called  England^  {where  the  hinges  writ 

wrecked  '^ 

in  Wales.  '      '  

(«)  (t)  See  precedents  Cro.  G.  C.  7th     shall  be  comiDitted  within  the  bodyoC 

[*1136}  Sa.  700.  and  another  form  Cro.  C.  any  county  within  this  reafan,  the  of- 
C.  443.  and  next  precedent.  The  fender  shall  be  tried  in  saeh  coua^ 
offence  is  founded  on  4  Geo.  I.  c.  13.  as  other  cases  of  felonies  are  tried 
tf.  3.  which  enacts,  that  '<if  any  owner  and,  if  the  offence  shall  be  conunit. 
€it  or  captain,  master  mariner,  or  ted  on  the  high  seas,  the  same  simfi 
otiier  officer  belonging  to  any  ship  be  tried  in  such  manner  as  by  28 
shaU  wilftilly  cast  awav,  bum,  or  Hen.  vm.  c.  15.  is  directed, 
otherwise  destroy  the  ship  of  which  (u)  See  Cro.  C.  C.  8  ed.  443.  and 
he  is  the  owner  or  unto  wmch  he  be-     last  precedent  and  note,  and  ^ner- 


longeth,  or  in  any  manner  or  wise  di-  alnote  ante  1127  to  1130.  and 

rect  or  procure  the  same  to  be  done  4  Geo.  T.  c.  12.  s.  3. 12.  Ann.  St.  2. 

to  the  prejudice  of  any  person  or  c.  18. 11  Geo.  I.  c.  29.  s.  6.  39  Geo. 

persons  that  shall  underwrite  any  po-  m.  c.  37. 

Key  or  policies  of  insurance  thereon,  (w)  See  similar  precedents  Cro. 

or  of  any  merchant  or  merchantsthat  C.  C.  477.  Cro.  C.  A.  510. 4  Weistw. 

siydl  load  goods  thereon,''  he  shall  54.  6  Wentw.  375.  Starkie,  45^.  Bf 

be  guilty  or  felony  without  benefit  26  Geo.  n.  c.  19.  s.   1.  it  is  made 

of  clergy.  This  statute  is  re-enact-  capital  to  plunder,  steal  or  destrcr^ 

ed  by  11  Geo.  I.  c.  29,  s.  6.  which  any    goods    or    merchandiaea,  er 

abo  protideptlDKtifaayfiKh  offence  other  effects  firom  or  beloqguic  to 


RELATIVE  TO  SHIPS  AND  THE  fil&A,  &C.  563 

runneth)  to  the  county  of  Glamorgan  in  Waks^  to  xuit^  {x)]  ^^. 
that  on,  &c.  a  certain  ship  called  the  Catherine,  the  proper^  sUttii^tlui 
of  a  person  or  persons  to   the  Jurors  as  yet  unknown,  was  ship  to 
stranded  in  his  majesty's  dominions,  to  wit,  at,  &c.  and  that  *»*▼«  ^^•^ 
W.  H.  late  of,  &c.  then  and  there,  to  wit,  on  the  same  day  **™»^^<^ 
and  year  aforesaid,  with  force  and  aitns  at,   &c.  aforessud, 
wilfully  and  feloniously  did  plunder,  steal,  take  away  and 
destroy  twenty  pounds  weight  of  cotton  of  the  value  oi  twen- 

Sr  shillings,  then  and  there  being  certain  goods  and  merchant 
izes  the  property  of  a  person  or  persons  to  the  jurors  afore- 
said as  yet  unknown,  from  and  belonging  to  tne   said  ship 
called  the  Catherine,  so  then  and  theje  being  stranded  as 
aforesaid,  against  the  form  of  the  statute,  &c.  and  against  the 
peace,  &c.     And  (he  jurors,  &c.  do  further  present,  that  the  Second 
said  W.  H.  afterwards,  to  wit,  on  the   said,   &c.  with  force  ^^^ 
and  arms,  at,  &c.  aforesaid,  twenty  pounds  weight  of  cotton  ^\J*^ 
of  the  value  of  twenty  shillings,  then  and  there  being  certain  have  been 
goods  and  merchandizes,  the  property  of  a  person  or  persons  in  distresa 
to  the  jurors  aforesaid  as  yet  unknown,  from  and  belonging  to  J^^^y'** 
a  certain  ship  or  vessel  called  the  Catherine,  belonging  to  a  domi- 
person  or  persons  to  the  jurors   aforesaid  as  yet  unknown,  nioi». 
then  and  tnere  being  in  distress  within  his  majesty^s  domi- 
nions, to  wit,  at,  &c.  aforesaid,  then  and  there  Kloniously 
did  plunder,  steal,  take  away  and  destroy,  aj^nst  the  form  of 
the  statute,  &c.  and  against  the  peace,  &c.  And  the  jurors,  &c.  '^■^^ 
do  further  present,  that  afterwards,  to  wit,  on  the  said,  &c.  a  ^^^^  jj 
certain  ship  called  the  Catherine,  the  property  of  a  person  or  to  be 
personsto  the  jurors  aforesaid  as. yet  unknown,  was  wrecked  wrecked, 
m  his  majesty  s  dominions,  to  wit^at,  &c.  aforesaid,  and  that  ^^• 
the  said  W.  H.  then  and  there,  to  wit,  on  the  same  dajr  and 
vrear  aforesaid,  with  force  and  arms  at  &c.  aforesaid,  felonious- 
ly did  plunder,  steal,  take  away  and  destroy  twenty  pounds 
weight  of  cotton  of  the  value  of  twenty  shillmgs,  of  the  goods 
and  merchandizes  of  a  person  or  persons  to  the  jurors  afore- 
said as  yet  unknown,*  from  and  belonging  to  the  said  ship  call-  [*^  ^  ^''l 
Bd  the  Cadierine,  so  then  and  there  being  wrecked  as  aforesaid, 
Against  the  form  of  the  statute,  &c.  and  agsdnst  the   peace, 


uiy  ship  or  vessel  of  his  majesty's  lence,  the  offender  may  be  prose- 

Bubjectsor  others,  which  shaU  be  in  cuted  as  for  petit  larceny,  see  ante, 

distress  or  which  shaU  be  wrecked,  (x)  The  venue  maybe  laid  in  the 

Lo8t,«  stranded  or  cast  on  shore  in  any  adjoining  county  when  the  offence 

part  of  his  majesty's  dominions  whe-  is  committed  in  England  :  when,  aa 

ther    any  living   creature   be    on  in  this  case  in  Wales,  it  must  be  the 

board  or  not  or  any  of  Uxe  furniture  next  English  county,  26  Geo.  H.  c. 

tackle,  apparel,  provision,  or  part  of  19.  s.  8.   As  to  what  is  deemed  the 

luch  ship  or  vessel ;"  but  where  the  next  county  of  England,  see  1  voU 

Ifoods  are  of  small  value,  and  stolen  1B5. 
ivithout  cruelty,    outrage   or   vio- 

Crim.  Law.                       vol.  m.  4  a. 


sst 
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Fourth 
count, 
stating  it 
tdbe 
stranded 
and  cast 
on  ihorey 
Sec. 


For  Mo- 
07,011  24 
Geo.  H. 
c.  45.  for 
stealing 
to  tliev*- 
lue  affor- 
t^  shil- 
bngaina 
ship,  &c. 
on  a  nsTi- 
gable  ri- 
ver, (y) 


&c.  And  the  jurors,  &c.  dp  fur&er  present,  that  afterwards, 
to  wit,  on  the  said,  &c.  a  certain  ship  called  the  Catherine, 
the  property  of  a  person  or  persons  to  the  jurors  aforesaid  as 
yet  unknown,  was  stranded  and  cast  on  shore  in  his  majesty's 
dominions,  to  wit,  at,  &c.  aforesaid,  and  that  the  said  W.  H. 
then  and  there,  to  wit,  on  the  same  day  and  year  aforesaid, 
with  force  and  arms,  at,  &c.  aforesaid,  feloniously  did  plun- 
der, steal,  take  away  and  destroy  twenty  pounds  weight  of 
cotton  of  the  value  of  twenty  shiuings,  of  Uie  goods  and  mer- 
chandizes of  a  person  or  persons  to  the  jurors  aforesaid  as 
yet  unknown,  from  and  belonging  to  the  said  ship  called  die 
Catherine,  so  then  and  there  being  stranded  and  cast  on  shore 
as  aforesaid,  agsunst  the  form  of  uie  statute,  &c.  and  against 
thepeace,  8cc. 

Inat  A.  B.  late  of,  8cc.  on,  &c.  with  force  and  arms,  at, 
&c.  aforesaid,  twenty  pounds  weight  of  indigo,  of  the  value 
of  fifty  shillings,  of  the  goods,  wares  and  merchandize,  (or 
^*  goods  and  chattels,")  of  C.  D.  and  £.  F.  then  and  there 
being  in  a  certain  ship  called  the  Nymph,  upon  the  naviga- 
ble nver  of  Thames,  and  then  and  tnere  found,  feloniously 
did  steal,  take  and  carry  away,  against  the  peace,  &c. 


(y)  See  ainular  precedents  Cro. 
C.  C.  444.  Starkie,  453.  See  the 
statute  recited,  ante  940.  money  is 
hblden  not  to  be  included  in  its  lan- 

Sage,  1  Leach,  52,  3.  3  East,  P.  C. 
r.  The  statute  is  confined  to  such 
goods  as  are  usually  lodred  in  ships 
or  on  wharfs  or  quays,  id.  ibid.  Fost. 
79.    An  sTerment  that  the  offence 


was  committed  on  the  navigable  li- 
ver Thames,  is  not  sapi>ortea  by  evi* 
dence  that  it  was  committed  cm  the 
banks  of  one  of  its  creeks,  for  though 
the  offence  is  within  the  act,  it 
should  be  described  in  the  a|»ro- 
priate  words  of  the  act,  I^eacb,  317. 
3  East,  P.  C.  647. 


i 
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CHAPTER  XVIII. 


CONSPIRACY,  {z) 


PRELIMINARY   NOTES. 


Offence.*  The  definition  of  conspiracy  in  the  old  books  15 
much  too  narrow  for  the  construction  01  this  offence  in  mo-  [*1138] 
dem  times.  Lord  Coke  describes  it  as  ^^  a  consultation  and 
agrreement  between  two  or  more,  to  appeal  or  indict  an  inno* 
cent  person  falsely  and  maliciously^  whom  accordingly  they 
cause  to  be  indicted  or  appealed ;  and  afterward  the  party  is 
lawfully  acquitted  bythe  verdict  of  twelve  men,"  3  Inst.  14^. 
Hawkins,  indeed,  disputes  this  last  clause,  and  maintains 
that  a  writ  of  conspiracy  might  be  supported,  though  diere 
was  no  acquittal  by  veraict.  Hawk.  b.  1.  c.  72.  s.  2«  But 
BlackstoAe  confines  the  offence  to  malicious  accusation,  and 
enters  into  the  discussion  of  no  other  species  of  confederacy, 
4  Bla.  Com.  136.  In  Jacob's  Dictionary  also  the  law  is  con<» 
sidered  with  reference  only  to  this  particular  object,  Jac.  Die* 
Conspiracy.  At  the  present  day,  however,  the  meaning  of 
the  offence  is  certainly  far  more  extensive ;  and  although  a 
plan  to  indict  an  innocent  person  is  one  of  the  worst  kinds  of 
conspiracy,  the  offence  is  manifestly  by  no  means'  confined  to 
this  alone.  We  will  briefly  consider  it,  first  as  to  the  obfect 
which  may  render  a  combination  criminal,  and  secondly  the 
means  by  which  it  must  be  attempted. 


(jr)  See  in  general,  3  Inst.  143.  on  this  offence  are  placed  last  in  or^ 

Hawk.  b.  1.  c.  72.  Corn.  Dig,  Jus-  der,  because  it  isnot  itseif  a  specie 

ttces  of  the  Peaces  ^.*  1^*  Bla.  CdTh.  •  crime  belonging  to  any  individual 

136,7.  Bum.  J.  Conspiracy.   Wil-  class,  but' ratner  appertains  to  everv 

liams  J.  Conspiracy.  Dick.  J.  Con-  description  of  offence  to  which  it 

•piracy.  The  indictments  and  notes  leads. 
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Thete  can  now  be  no  doubt  that  a  combination  to  prose- 
cute a  party  known  to  be  guiltless,  is  indictable,  at  whatever 
stage  the  scheme  is  rendered  abortive.    This  seems  to  be  im- 
plied in  the  old  statute,  33  £dw.  I.  st.  2.  passed  to  define  who 
shall  be  conspirators,  which  declares  that  ^  conspirators  be 
they  that  do  confederate  or  bind  themselves  by  oath,  cove- 
nant, or  other  alliance,  that  every  of  them  shall  aid  and  bear 
1^1 1391  the  other  falsely  and  maliciously  to  indict  or  cause*  to  indict, 
ottal^y'to  mQve  or  maintain  pleas  ;  and  also  such  as  cause 
children  within  age  to  appeal  men  of  felony,  whereby  they  are 
Imprisoned  and  sore  grieved ;  and  such  as  retain  men  in  the 
country  with  liveries  or  fees  to  maintain  their  malicious  en- 
terprizes ;  and  this  extendeth  as  well  to  the  takers  as  to  the 
givers ;  and  stewards  and  bailiffs  of  great  lords,  which  by 
their  seignory,  office,  or  power,  undertake  to  bear  or  main- 
tain quarrels,  pleas,  or  debates,  tiiat  concern  other  parties  than 
such  as  touch  the  estate  of  their  lords  or  themselves."     And 
even  though  no  indictment  has  been  preferred,  or  informa- 
tion laid  before  a  magistrate,  and  the  only  object  proved  is  to 
destroy  the  reputation  of  an   individual,  an  indictment  for 
conspiracy  may  be  supported,  1  Bla^  Rep.  392.     Even  if  the 
offence  imputed  by  the  conspirators  to  the  person  against 
whom  their  malice  is  directed,  is  cognizable  only  in  the  ec- 
clesiastical courts,  as  being  the  father  of  a  bastard  child  or 
lewdness  in  genersJ,  they  will  be  equally  liable  to  be  indict* 
ed,  Salk.  174.    It  has  also  been  holden  that  a,  conspiracy  to 
many  under  feigned  names  for  the  purpose  of  setting  up  a 
iictitious  claim  to  an  estate,  is  criminal,  though  no  one  is,  in 
reality,  injured,  1  Leach,  39.     In  a  word,  all  confederacies 
wrongfully  to  prejudice  another  are  misdemeanours  at  com- 
mon law,  whether  the  intention  is  to  injure  his  property,  his 
person,  or  his  character.  Hawk.  b.  1.  c.  72.  s.  2. 

But  the  object  of  conspiracy  is  not  confined  to  an  immedi- 
ate wrong  to  particular  individuals  ;  it  may  be  to  injure  pub- 
lic trade,  to  affect  public  health,  to  violate  public  police,  to 
insult  public  justice,  or  to  do  any  act  in  itself  illegal.  Thus 
a  combination  of  journeymen  to  raise  their  wages,  of  wine 
merchants  to  vend  pernicious  liquor,  of  parish  officers  to  mar- 
ry paupers,  and  of  any  persons  to  procure  the  release  of  a 
prisoner  by  fictitious  bail,  is  indictable  as  a  conspiracy,  8 
Mod.  11.2  Ld.  Raym.  1179.  6  East,  133.  4  Burr.  2106. 
It  has,  however,  been  holden,  that  no  indictment  will  lie  for 
conspiring  to  commit  a  civil  trespass  on  a  preserve  to  take 
game,  though  effected  in  the  mght  and  with  destructive 
weapons,  13  East,  228.  There  are  perhaps,  few  things  left 
sp  doubtful  in  the  criminal  law,  as  the  point  at  which  a  com- 
bination of  several  persons  in  a  common  object  becomes  il- 
legal.    Certain  it  is  that  there  are  many  cases  in  which  the 
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act  itself  would  not  be  cognizable  by  law  if  done  by  a  single 
person,  which  becomes  the  subject  of  indictment  when  effected 
several  with  a  joint  design,  6  T.  R.  636.     Thus,  in  the  case  of 
workmen  refusing  to  proceed  imless  they  receive  an  advance 
of  wages  ;  it  is  clear  that  an^  one  of  them  might  singly  act 
on  this  determinatipn,  but  it  is  criminal  when  it  follows  from 
apian  preconcerted  among  many,  6  T.  R.  636.     Each  person 
attendmg  a  public  theatre  has  a  right  to  express*  his  disap-  [*1140] 
probation  ot  the  piece  acted,  or  a  performer  on  the  stage,  but 
if  several  previously  agree  to  condemn  a  play  or  hiss  an  actor, 
they  will  be  guilty  of  conspiring,  2  Campb.  358.  {a)     An 
agreement  between  private  individuals  to  support  each  other 
in  all  undertakings  lawful  or  odierwise,  is  illegal,  9  Co.  56. 
A  combination  between  officers  in  the  service  of  the  East  In- 
dia Company  to  resign  is  holden  unlawful,  and  such  resigna- 
tion is  no  determination  of  the  service,  4  Burr.  2472.    There 
are  other,  cases  in  which,  though  the  act  may  be  morally  crimi- 
nal, it  is  not  illegal  except  on  the  ground  of  conspiracy  i  thus 
the  verbal  slander  of  a  private  individual  is  not  indictable, 
but  it  is  so  where  several  unite  in  a  scheme  to  blast  his  cha- 
racter, 1  Lev.  62.  1  Ventr.  304.     In  a  recent  case  it  was 
holden,  that  a  combination  to  raise  the  price  of  the  funds  on  a 
particular  day  by  false  rumours,  was  an  indictable  offence,  3 
M.  &  S.  67.     In  every  case  that  can  be  adduced  of  conspira- 
cy, the  offence  depends  on  the  the  unlawful  agreement,  and 
not  on  the  act  which  follows  it ;  the  latter  is  but  evidence  of 
the  former,  2  Burr.  993.  3  Burr.  1321.     This  is  deducible 
from  all  the  cases  on  the  question,^  but  what  kind  of  agreement 
Is  illegal,  seems  yet  not  precisely  settled.    The  decisions  do 
not  appear  quite  in  unison  even  with  the  points  they  profess 
to  settlCo     To  combine  in  raising  wa^s,  in  resigning  com- 
missions, or  in  expressing  disapprobation  at  a  theatre,  appear 
scarcely  so  detrimental  to  public  tranquillity  as  a  malicious 
and  nocturnal  trespass  ;  and  yet  the  former  had  been  holden 
to  be  indictable,  and  Uie  latter  a  mere  civil  injury,  13  East, 
228.     It  was  observed,  in  the  King  v.  Turner  and  others,  13 
East,  231.  that  ^'  all  the  cases  in  conspiracy  proceed  on  the 
ground,  that  the  object  of  combination  is  to  be  effected  by 
some  falsity ;"  but  mis  appears  to  be  true  only  respecting  the 
old  cases  on  the  writ  of  conspiracy,  where  the  only  idea  of  the 
offence  was  the  malicious  prosecution  of  another.     It  can 
scarcely  apply  to  instances  of  public  outrage,  or  of  open  dis- 
approbation at  a  theatre.    Neither  have  the  decisions  confin- 
ed the  offence  to  cases  affecting  the  public,  as  has  been  shewn 


(a)  And  Ifacklin's  case,  K.  B.     ante  459. 
IfSS.  9.  P.  and  see  the  precedent. 
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already.  It  might  be  inferred  from  the  decisions,  that  to  con- 
stitute a  conspiracy,  it  is  not  necessary  that  the  act  intended 
should  be  in  itself  illegal  or  eVen  immoral ;  that  it  should 
affect  the  public  at  large ;  or  that  it  should  be  accomplished 
by  false  pretences ;  and  though  it  is  agreed  diat  the  gist  of 
the  offence  is  the  union  of  persons,  it  is  impossible  to  con- 
ceive a  combination,  as  such,  to  be  illegal.  We  can  rest, 
therefore,  only  on  the  individual  cases  decided,  which  de» 
r*1141]  P^^^t  ^^  general,  on  partictilar*' circumstances,  and  which  are 
not  to  be  extended,  13  East,  231. 

It  is  no  excuse  JFor  a  confederacy,  to  carry  on  a  malicious 
prosecution,  that  the  indictment  preferred  was  insufficient, 
or  that  the  court  before  which  it  was  taken  had  no  jurisdicti<m 
to  try  it ;  although,  in  consequence  of  these  circumstances^ 
the  party  was  never  really  brought  into  danger,  Hawk.  b.  1. 
e.  72*  s.  3,  Nor  will  it  avail  the  defendant  that  he  intended 
only  to  give  evidence  on  a  trial  not  then  commenced  ;  for 
the  law  makes  the  mere  intent,  in  such  a  case,  criminal.  I^ 
however,  the  principal  charge  is  in  progress,  it  may  be  pro-^ 
per  to  apply  to  the  court  to  defer  the  judicial  investigation  of 
the  conspiracy,  until  that  is  decided.  Hawk.  b.  I.e.  72.  s.  4. 
It  seems  that  die  production  of  a  false  certificate  that  a  Ingh- 
way  is  in  repair,  calculated  to  inftuence  the  judgment  of  the 
court,  is  indictable,  even  though  the  magistrate  bringing  it 
forward  has  no  precise  authority  to  make  it,  nor  the  instru- 
ment itself  any  exact  legal  character,  6  T.  R.  619. 

2.  The  means  by  which  the  otject  of  conspiracy  must  he 
effected.  The  idea  of  conspiring  supposes,  s^t  least,  two  per- 
sons implicated  in  the  charse  ;  and  merefore,  the  husband 
and  wife  cannot  be  guilty  of  an  offence  of  this  kind,  by  any 
plot  formed  between  them,  because  they  are  regarded  in  law 
as  one  person,  Hawk.  b.  1.  c*  72.  s.  8.  And  it  is  holdeii,that 
if  all  the  defendants  mentioned  in  the  indictment,  except  one, 
are  acquitted,  and  it  is  not  stated  as  a  conspiracy  with  cer- 
tain persons  unknown',  the  conviction  of  the  single  defendant 
will  be  invalid,  and  no  judgment  can  be  passed  upon  him, 
Poph.  202.  3.  Burr.  1262.  12  Mod.  262.  But  one  conspira- 
tor may  be  tried  singly ;  as  if  the  others  had  escaped  or  died 
before  the  time  of  trial,  or  the  finding  of  the  bill,  he  may  be 
rightlv  convicted  alone,  1  Stra.  193.  2  Stra.  1227.  And 
thougti  the  act  of  conspiring  is  the  gist  of  the  offence,  it  is 
not  necessary  to  show  an  actual  association  or  confederacy, 
but  it  may  be  left  to  reasonable  inference,  1  Bla.  Rep.  392. 
And,  therefore,  where  on  an  indictment  against  a  master  and 
servants  for  a-  conspiracy  to  destroy  die  trade  of  the  prose* 
cutor,  who  was  a  card-makec,  it  was  shewn  that  they  had  at 
various  times,  spoiled  the  cards^  the  jury  Were  left  to  infers 
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communication  between  them,  and  they  were  accordingly 
convicted,  1  Stra.  144. 

In  order  to  render  the  offence  complete,  there  is  no  occa- 
sion that  any  act  should  be  done  in  pursuance  of  the  unlaw- 
ful agreement  entered  into  between  the  parties,  2  Ld.  Raym. 
1167.  1  Salk,  174.  Still  less  can  it  be  necessary  to  show  that 
any  party  was  actually  aggrieved  or  defrauded,  1  J^each,  39. 
For  the  conspiring  is*  the  essence  of  the  charge,  and  if  that  [#1142] 
be  proved,  the  defendant  will  be  convicted. 

Besides  these  constructions  of  the  common  law,  the  2  and 
3  £dw.  VI.  c.  15.  s.  1.  subjects  workmen  conspiring  to  work 
only  at  a  certain  rate  or  time,  to  the  forfeiture  ol  ten  pounds 
for  the  first  offence,  and,  on  default  in  the  payment  of  the  fine 
within  six  days,  suffer  twenty  days  imprisonment,  and  shall 
have  only  bread  and  water  for  his  sustenance ;  for  the  se« 
cond  offence  twenty  pounds,  and,  in  default,  the  pillory,  and 
for  the  third  offence  for^  pounds,  or  the  pillory,  loss  of  an 
ear,  and  legal  infamy.  And  die  39  and  40  Geo.  III.  c.  106. 
makes  journeymen  and  workmen  entering  into  an  agreement 
to  raise  wages,  &c.  liable  to  three  months  imprisonment,  on 
convicticm  before  two  justices. 

Modes  of  Prosecution.    The  old  modes  of  proceedings  in  Modes  of 
case  of  conspiracy  to  indict  a  man  of  crime  were,  first  by  prosecu- 
indictxnent,  and  secondly  by  writ  of  conspiracy,  which  was  ^^' 
the  civil  mode  of  obtaining  pecuniary  redress,  3  Inst.  143. 
1  Saund.  230.  n.  1.    It  appears  that,  in  order  to  support  the 
latter,  it  was  pecessary  to  shew  an  actual  injury,  so  as  to  make 
out  a  claim  for  damages ;  and  also  to  prove  ^at  the  party 
had  been  lawfully  acquitted.    It  could  not  therefore,  be  sus- 
tained in  cases  where  the  conspiracy  had  been  directed  only 
against   the  character,  Hawk.  b.  1.  c.  72.-  s.  3.    But  this 
course  has  given  way  to  the  action  on  die  case  for  a  mali- 
cious prosecution,  or  for  slander,  by  which  redress  may  beob- 
t^inedfor  any  kind  of  injury  whether  to  the  reputation  or  per«> 
son,  see  1  vol.  835  to  840.    The  party  injured  has,  therefore, 
hia  option  either  to  pursue  tlus  course,  or  to  indict;  but  the  lat* 
ter  method  is  preferable,  where  pecuniary  compensation  is  not 
the  ol^ect,  because  he  may  be  himself  a  witness,  5  East,  582. 
He  may  indeed  institute  both,  though  the  court  will  proba<» 
biy  regard  this  as  vindictive.     If  he  prefers  it,  he  may  move 
the  King's-bench  for  a  criminal  information,  but  then,  in  ge- 
neral, he  will  be  compeUed  to  resign  his  civil  remedy,  2  Burr. 
719.  3  T.  R.  198.  Dougl.  466.     An  indictment  for  this  of- 
fence may  be  tried  at  the  sessions  ;  for  justices  have  cogni-^ 
?umce  m  it,  as  tending  to  produce  a  breach   of  the  peace 
as  much   as   cheats  or  libels,  3   Burr.   1320.  1   Bla.  Rep. 
3Q8.       It   is  one  qf  the  offences  expressly  named  in  the 
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commission  of  Oyer  and  Terminer :  see  the  commisaioiiy 
4  vol.  134. 

Indict.  Indictment.  The  venue  must  be  laid  in  the  county  where 

ment.  the  combination  took  place,  and  not  where  the  object  was 
carried  into  execution,  1  Salk.  1 74.  And,  as  in  case  of  trea- 
son, after  the  forming  a  plot  has  been  shown  in  the  shire 
where  the  venue  is  laid,  acts  done  by  other  conspirators  in 
other  counties  in  pursuance  of  a  common  design,  may  be 

[*1143]  given  in  evidence,  4  East,  Rep.  171.  It  is*  usual  to  frame 
uie  indictment  stating  the  conspiracy,  and  then  shewing  diat 
in  pursuance  of  it,  certain  overt  acts  were  done  ;  but  it  is 
holden  sufficient  to  state  the  conspiring  alone,  2  Ld.  Raym. 
1167. 1  Salk.  174.  And  when  the  object  of  the  combination 
is  to  indict  the  prosecutor,  it  is  not  necessary  to  shew  with 
what  particular  offence  it  was  intended  to  charge  him,  but  it 
will  suffice  to  say  that  they  conspired  to  indict  him  of  a  crime 
punishable  by  the  laws  of  this  kingdom,  and  then  it  may  be 
alleged  that  they,  according  to  the  conspiracy,  did  indict 
him,  2  Burr.  993.  In  such  a  case  there  is  no  occasion  to 
aver  the  innocence  of  the  party  injured,  if  the  conspiracy  be 
h^A  falsely  ;  for  he  will  be  presumed  guiltless  until  the  con- 
trary appears,  1  Salk.  174. 1  Stra.  193.  And  where  the  act 
is  in  itself  ilkgal,  there  is  no  occasion  to  state  the  means  by 
which  the  conspiracy  was  effected,  2  Leach,  796.  But  where 
the  act  only  becomes  illegal  from  the  means  used  to  eflect  it^ 
so  much  must  be  stated  as  will  shew  its  illegality,  and  charge 
the  defendant  with  a  substantive  offence.  Thus,  in  an  indict- 
ment for  a  combination  to  marry  paupers,  in  order  to  throw 
the  burden  of  maintaining  them  on  another  parish,  it  is  neces- 
sary to  show  that  some  threat,  promise,  bribe,  or  sinister  means 
was  made  use  of,  because  the  act  of  marriage,  being  in  it- 
self lawful,  the  procuring  it  requires  this  explanation  in  oi^ 
der  to  be  charged  as  a  crime,  1  East  P.  C.  461,  2.  It  is  also 
material  in  this  case  to  shew  the  intent  of  the  combination, 
by  stating  that  the  husband  was  a  pauper,  and  the  wife  legal- 
ly settled  in  the  parish  from  which  she  was  taken,  8  Mod. 
320.  1  Esp.  Rep.  306,  7.  And,  in  a  conviction  of  journeymen 
manufacturers  for  an  illegal  agreement  on  39  &  40  C^eo.  III. 
c.  106.  the  agreement  must  be  stated,  in  order  diat  both  the 
object  and  intent  n>ay  appear  to  be  criminal,  6.  East,  417. 
The  technical  words  appropriate  to  the  description  of  the  of- 
fence are  ^^  conspire,  combine,  confederate  and  agree  to* 
gether ;"  but  others  of  the  same  import  seem  to  be  equalfy- 
proper. 

Evidence.  Evidence.  No  direct  evidence  need  be  given  of  the  fact  oT 
conspiring,  though  it  is  the  gist  of  the  charse  ;  but  it  may  be 
collected  fronf  die  odier  circumstances  of  the  case,  1  Ka« 
Rep.  392. 1  Stra.  144. 
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New*  TriaL  i^c.  On  a  motion  for  a  new  trial  after  con- New  trial, 
viction,  all  the  defendants  must  be  present,  or  the  Court  willSJ  ^  -^n-. 
not  entertain  it,  11  East  Rep.  307.     The  same  rule  also  ap-l-  ^ 

plies  to  a  motion  in  ^rest  of  judginent,  2  Burr.  929.  1  Bla. 
Rep.  209.  But  when  the  indictment  is  removed  into  the 
King^s  bench  by  certiorari,  and  set  down  for  argument,  it  is 
not  necessary  that  the  defendant  should  appear  in  person, 
because  it  is  in  the  nature  of  a  special  verdict,  and  his  inno- 
cence may  be  presumed  still,  2  Stm.  X227.  ante  1  vol.  659. 

jPunisfimerU,*  The  mcient  punishment  of  conspiracy  was  The  pun- 
that  called  villaiuous  judgment^  which  was,  that  the  offen-j?jj["^"!\^ 
ders  should  lose  the  freedom  on  franchise  of  the  law,  so  thatL  ^^^-i 
Jthey  should  be  disqualified  from  becoming,  in  any  case,  a 
juryman  or  a  witness — have  tl^eir  houses,  lands  and  good^, 
.seized  by  the  crown — And,  in  the  language  of  Lord  Coke, 
*'^  their  houses  and  lands  must  be  estrepped  and  wasted, 
their  trees  rooted  up  and  rased,  and  their  bodies  sent  to 
.prison,  all  things  retrograde  and  against  order  and  nature,  in 
.destroying  all  filings  that  have  pleasured  or  nourished  them," 
3  Inst.  143.  But  there  is  no  instance  of  the  infliction  of  thi8> 
punishment  since  .the  time  of  Edward  III.  2  Burr.  996. 1027. 
At  the  present  day,  conspiracy  is  punishable,  like  any  other 
misdemeanour,  at  the  discretion  of  the  court  in  which  the 
offender  is  convicted,  and  the  penalties  are,  in  many  cases, 
severe.  Thus  Kinnersley  was  sentenced  to  a  year's  impri- 
sonment, a  fine  of  SQOl,  and  to  find  sureties  £or  his  good  be- 
liaviour  for  seven  years,  1  Stra.  196.  And  die  parties  who 
set  on  foot  the  imposture  of  the  Cock-Ume  Ghost,  to  accuse 
-an  innocent  person  of  murder,  were  sentenced,  one  to  stand 
three  times  in  the  pillory,  and  be  imprisoned  two  years,  one 
.to  be  imprisoned  one  yeiau-,  and  the  other  to  be  kept  to  hard 
labour  for  si;L  months  in  .the  house  of  correction,  according 
,to  their  degrees  of  guilt,  1  Bla.  Rep.  401.  On  conviction  of 
conspiracy  the  defeudant  becomes  incompetent  to  give  evi- 
.dence,  X  Leach,  44f2.  but  his  competence. may  be  restored  by 
jSL  pardon,  1  3ale,  ,306.  2  Hale,  27j8. 
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General         The  jurors  for  our  lord  the  king  upon  their  oath  present, 
fof^  ^^  *"that  A.  B.  late  of,  &c.  [here  state  the  names  and  additions  of 
Inent  for  ^  ^^^  defendants^  being  persons  of  evil  minds  and  disposi- 
conspira-  tions,  {h)  on,  Sec.  with  force  and  arms,  at,  &c.  \the  venue^]  (c) 
<^y»  imlawfully  and  wickedly  [or  if  the  conspiracy  be  malicious^ 

say  ^^  falsely  and  maliciously ^^^  did  conspire,  combine,  con- 
federate, and  agree  together,  (d)  to  [here  state  the  object  of 
the  conspiracy  y  as  in  the  following  precedents,"]  And  the  juit)rs 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,'that 
the  said  A.  B.  &c.  in  pursuance  of  and  according  to  the  said 
conspiracy,  combination,  confederacy  and  agreement,  be- 
tween them  the  said  A.  B.  &c.  as  aforesaid  had,  did^  on,  &c. 
at,  &c.  [the  place  where  the  overt  act  took  place,]  [here  set  out 
the  overt  acts  of  conspiracy  as  in  the  following  precedents^  to 
the  great  damage  of,  &c.  [the  party  immediately  injured^  to 
the  evil  example  of  all  others,  and  against  the  peace  of  our 
said  lord  the  king,  his  crown  and  dignity.     [Add  a  second 
count,  stopping  at  the  statement  of  the  conspiracy,  omitting 
the  overt  acts,  and  concluding  as  above.] 
For  a  con.      That  before  and  at  the  time  of  the  committing  of  the  offence 
spiracy  to  hereinafter  next  mentioned,  to  wit,  on,  &c.  at,  &c.  W.  B.  M. 
man  from  ^^^  ^^)  ^^-  ^^^  ^^^7  &i*fested  by  the  sheriffs  of  London,  by 
the  custo-  virtue  of  a  certain  writ  of  our  said  lord  the  king  to  them  in 
dy  of  the   this  behalf  directed,  at  the  suit  of  R.  M.  the  elder,  and  R.  M. 
J^JI^j^^  the  younger,  in  a  certain  plea  of  trespass  on  the  case,  in  the 
ing  bail     court  of  Our  said  lord  the  king,  before  the  king  lumself^ 
under  fie-  wherein  the  said  R.  M.  the  elder  and  the  said  R.  M.  the 
*'*'°^f  ..  younger -were  plaintiffs,  and  W.  P.  B.  and  the  said  W.B.  M- 
'*  ^^'^were  defendants,  and  which  said  writ  was  duly  indorsed  and 
marked  for  bail  in  the  sum  of  1,794/.  Is.  ^,  and  the  said 
W.  B.  M.  being  so  arrested,  and  not  being  able  to  procure 
any  sufficient  bail  to  the  said  writ,  was  afterwards,  to  wit,  on, 


(h)  This  is  mere  ihdiicement  words,  but  others  of  tbe  same 

ana  not  material.  meaning  are  occasionally  used 

(c)  The  venue  must  be  laid  in  their  stead, 

where  the  conspiracy  is  entered  («)   This  was  settled  by  an 

into,  not  where  it  takes  effect,  eminent  crown  lawyer,  ana  tbe 

ante  1142.  parties  were  convicted,  A.  D. 

{d)  These  are  the  most  usual  1816. 
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&c.  aforesaid,  at,  &c.  aforesaid,  duly  committed  to  the  cus- 
tody^  of*  the  marshal  of  the  Marshalsea  of  our  lord  the  king,r#  ii4^\ 
before  the  king  himself,  and  at  the  time  of  the  committing  ^ 

the  oifence  hereinafter  next  mentioned,  remained,  and  was  a 
prisoner  in  the  custody  of  the  said  marshal  at  the  suit  of  the 
said  R.  M.  the  elder,  knd  R.  M.  the  younger,  for  want  of 
sufficient  bail,  to  wit,  at,  &c.  aforesaid.  And  the  jurors,  &c. 
do  further  present,  that  the  said  W.  B.  M.,  J.S.  late  of,  &c. 
F.  S.  late  of,  &c,  J.  B.  late  of,  &c.  and  divers  other  persons 
to  the  jurors  aforesaid  as  yet  unknown,  being  evil  disposed 
persons,  and  wickedly  contriving  and  intending  to  impede 
the  due  course  of  law  and  justice,  and  to  deprive  the  said 
R.  M.  the  elder  and  R.  M.  the  younger  of  the  means  of  re* 
covering  their  demand  against  the  said  W,  B.  M,  and  W. 
P.  B.  and  to  cause  and  procure  the  said  W.  B.  M.  to  be  re-* 
leased  and  go  at  large  out  of  the  said  custody  of  the  said 
marshal,  wheresoever  he  would,  without  causing  or  procur- 
ing any  sufficient  person  or  persons  to  become  bail  for  him 
the  said  W.  B.  M.  in  the  said  suit,  according  to  the  course 
and  practice  of  the  said  court  of  our  said  lord  the  king,  be- 
fore, &c.  afterwards,  and  whilst  the  said  W.  B.  M.  was  in 
such  custody  as  aforesaid,  at  the  suit  of  the  said  R.  M.  the 
elder  and  R.  M.  the  younger,  to  wit,  on,  &c.  at,  &c.  afore- 
said, unlawfully,  maliciously,  corruptly  and  wickedly,  did 
conspire,  combine,  confederate  and  agree  together,  by  means 
of  false  pretences,  representations,  and  swearing,  {e)  to 
cause  and  procure  the  said  W.  B.  M.  to  be  released  out  of 
the  said  custody,  and  to  go  at  large  wheresoever  he  would, 
without  having  caused  or  procured  any  sufficient  person  or 
persons  to  become  bail  for  him  the  said  W.  B.  M.  in  the  said 
suit,  according  to  the  course  and  practice  of  the  said  court, 
and  without  the  leave  and  license  and  against  the  will  of  the 
said  R.  M.  the  elder  and  R,  M.  the  younger.  And  the 
jurors,  &c.  do  further  present,  that  (^f)  afterwards,  to  wit, 
on,  &c.  last  aforesaid,  at,  &c.  aiPoresaid,  in  pursuance  of  the 
said  conspiracy,  combination,  confederacy,  and  agreement, 
the  said  J.  S*  and  J.  B.  offered  themselves  as  bail  in  the  said 
court  for  the  said  W.  B.  M.  in  the  said  suit  under  false 
names,  that  is  to  say,  the  said  J.  B.  under  the  pretended 
name  of  C.  C.  and  the  said  J.S.  under  the  pretended  name 
of  T.  D.  and  the  said  J.  B.  thesi  and  there  falsely,  fraudu- 
lently, and  deceitfully  represented  and  pretended  to  the  said 
court  that  the  residence  of  him  the  said  J.  B.  then  was 
^ • 

{e)  The  means  need  not,  in  (/)  As  to  the  statement  of 

§eneral,  be  stated,  except  where  overt  acts  see  £  Ld«  Raynu  1  I6r« 

ley  alone  render  th,e  design  ille-  1  Salk*  ir4« 
gid,  2  Leach,  796. 
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in  Wood-^street,  Cheaprid^,  id  the  citf  of  London,  and  dnt 
ht  there  exercised  and  carried  on  the  trade  and  business  of  a 
r#  ^^^^1  goldsmith*  and  jeweller,  and  the  isaid  J.  S.  then  and  there 
did  falsely,  fraudulently,  and  deceitfully  depose  and  msdce 
oath  and  affidavit  in  die  ssud  court  thslt  he  did  on  Wednes- 
day, the  24th  day  of  November,  serve  Mr.  J.  the  plaintiff's 
attorney,  with  a  copy  of  the  said  nouce  of  bail  as  aforesaid, 
tod  whereas  in  truth  and  in  fact  neither  the  said  J.  B.  nor 
the  said  J.  S.  was  or  are  worth  the  sum  of  >C3588.  And  the 
jurors,  &c.  do  further  present,  that  the  said  W.  B.  M^ 
J.  S.,  F.  S.  and  J.  B.  in  further  pursuance  of  the  said  con- 
spiracy, combination^  confederacy  and  agreement,  by  the 
means  aforesaid,  afterwards,  to  wit,  on,  &c.  last  aforesaid,, 
at,  &c.  aforesaid,  and  whilst  the  said  suit  was  so  depending 
in  the  said  court  of  our  said  lord  the  king,  before,  &c.  did 
cause  and  procure  the  said  W.  B.  M.  to  be  released  out  of 
the  custody  of  the  said  ihatshal  to  go  wheresoever  he  would 
without  having  caused  or  procured  any  sufficient  persotn  or 
persons  to  become  bail  for  him  the  said  W.  B.  M.  in  the 
said  suit  according  to  the  course  and  practice  of  the  said 
court,  and  without  the  leave  or  license  of  R.  M.  the  elder 
or  R.  M.  the  younger,  in  contempt  of  the  said  court,  to  the 
great  damage  of  the  said  R.  M.  the  elder  and  R.  M.  the 
youtiger,  to  the  great  hinderance  and  obstruction  of  justice, 
Second  to  the  evil  example,  &c.  and  against  the  peace,  8cc.  And  the 
count,  jurors,  8ic.  do  further  present,  that  the  said  W.  B.  M-,  J.  S., 
F.  S.  and  J.  B.  being  such  persons  as  aforesaid,  afterwards, 
to  wit,  on.  Sec.  aforesaid,  with  force  ahd  arms,  at,  (kc«  afore*, 
said,  unlawfully,  wickedly,  and  maliciously  did  again  con- 
spire, combine,  confederate,  and  agree  together  unlawfully 
and  wrongfully  by  false  swearing  and  fraudulent  and  false 
pretences,  and  by  imposition  on  the  said  court,  to  cause  the 
said  W.  B.  M.  then  being  a  prisoner  in  the  custody,  8cc.  at 
the  suit  of  the  said  R.  M.  the  elder,  and  R.  M.  the  younger, 
ih  a  certain  other  cause  then  depending  in  the  said  court^ 
wherein  the  said  R.  M.  the  elder  and  R  M.  the  younger, 
were  plaintiffs,  and  the  said  W.  B.  M.  was  defehdant,  to 
escape  and  go  at  large  out  of  prison  without  satisfying  the 
said  plaintiffs,  ahd  without  any  sufficient  bail  being  put  m  by 
the  said  W.  B.  M.  according  to  the  course  and  j^actice  ot 
the  said  court,  and  the  said^Kv.  B.  M.  in  pursuance  of  such 
last  mentioned  conspiracy,  afterwards,  to  wit,  on  the  same 
day  and  year  last  aforesaid,  at,  &c.  aforesaid,  did,  by  falsely 
and  fraudulently  pretending  in  the  said  court  that  the  name 
of  the  said  J.  B.  was  J.  C.  and  that  the  name  of  the  said 
T.  S.  was  J.  D.  and  by  the  said  J.  B.  and  J.  S.  respectively 
falsely  swearing  that  they  were  worth  resjjectively  £S5SS 
after  payment  of  their  debts,  and  by  the  said  J.  S.  falsely 
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ttad  corruptly  swearing  thati  he  had  given  notice  of  tvidk 

bail  being  justified  to  W.  J.  the  said  plaintiiF's  attorney  in* 

the  said  last  meittioned  cause,  and  by  then*  and  there  justi^^r*  1148] 

£ying  the  ssud  J.  B.  and  J.  S.  as  bail  in  the  said  last  mentloh- 

ed  cause  under  such  feigned  names  as  aforesaid,  did  cause 

and  procure  the  said  W.  B.  M.  to  be  liberated  and  go  at 

large  out  of  the  custody,  &c.  without  having  put  in  any  suf*' 

iicient  bail   or  in  manner  justified  the  said   plaintiffs,  to 

the  great  damage,  &€.   in  contempt,  &c.    and  against  the 

peace,  &c. 

That  one  J.  P.  heretofore,  to  wit^  on,  &c.  in  Easter  term^Forcon. 
in  the  thirty-seventh  year,  &c.,  sued  and  prosecuted  out  of*P*''*^y^ 
the  court  of  our  said  lord  the  king  of  the  Bench,  at,  &c.  agheriff's 
certain  writ  of  our  said  lord  the  king,  called  a  non  omt^^of  officer  to 
capiat  ad  respondendum^  against  one  J.  S.  directed  to  the*"**^* 
sheriff  of,  &c.  by  which  said  writ  our  said  lord  the  kii»gc<>J»-^,"&J!by 
manded,  &c.  [here  tecite  the  xvrit^  which  said  writ  afterwards,  persona- 
and  before  thfe  delivery  thereof  to  the  said  sheriff  of,  &c.  toting  the 
be  executed^  as  hereinafter  mentioned,  was  duly  marked  andP^I^ 
indorsed  for  bail  for  fifteen  pounds  and  upwards,  by  virtue  ^^|q  ^ 
of  an  affidavit  of  the  cause  of  action  of  the  said  J.  P.  in  writ  was 
that  behalf  before  then  made  and  duly  filed  of  record  in  th€i»»"c<l« 
said  court  of  our  said  lord  the  king  of  the  Bench,  according 
to  the  form  of  the  statute  in  such  case  noade  and  provided, 
and  which  said  writ  so  indorsed  afterwards  and  before  the 
said  return  thereof,  to  wit,  on,  &c.  was  delivered  to  C.  D. 
who  then  and  fl-om  thenceforth,  until  and  at  and  after  the 
return  of  the  said  writ  was  sheriff  of,  &c.  to  be  executed  in 
due  form  of  law^  by  virtue  of  which  said  writ  and  for  having 
execution  thereof  he  the  said  C.  D.  so  being  sheriff  of,  &c. 
as  aforesaid,  afterwards  and  before  the  return  of  the  said 
writ,  to  wit,  on,  &c.  duly  made  his  certain  warrant  in  wri- 
ting under  the  seal  of  his  office  of  sheriff  of,  &c.  and  bear- 
ing date  the  day  and  year  last  aforesaid,  and  directed  to  the 
l^eeper  of  the  gaol  of  the  sidd  county,  and  also  to  J.  P.  and 
T.  L.  his  bailiffs,  and  thereby  then  and  there  commanded 
^em,  &c.  [recite  the  warrant^  which  said  warrant  was  then 
ajid  there  duly  marked  for  bail  for  fifteen  pounds  and  up- 
wards, and  which  said  Warrant,  so  marked  for  bail,  after- 
wards and  before  the  return  of  the  said  writ,  to  wit,  pn,  &c. 
last  aforesaid,  was  delivered  to  the  said  J.  P.  then  and  after- 
wards being  one  of  the  bailiffs  and  officers  of  the  said  she« 
riff,  of,  &c.  to  be  executed  in  due  form  of  law.   And  the  jurors, 
^c.  do  further  present,  that  J.  F.  late  of,  &c.  [the  names  and 
additions  of  aU  the  defendants^  contriving  and  wickedly  and 
maliciously  intending  to  injure,  prejudice,  and  aggrieve  the 
said  J.  P.  so  being  such  bailiff's  officer  of  the  said  sheriff 
as  aforesaid,   and  to.  subject   him  to  an  action  at  the  suit 
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of  the  said  R.  F.  and  to  put  him  to  great  trouble,  charges, 
and  expences  of  his  monies,  heretofore,  to  wit,  on,  &c.  last 
aforesaid,  at,  &c.  aforesaid,  with  force  and  arms,  wilfully, 
wickedly,  and  maliciously  did  conspire,  combine,  confederate, 
[*  1149]  and*  agree  among  themselves  that  the  said  J.  F.  should  per- 
sonate the  said  R.  J.  and   thereby  cause  die  said  J.  D.  to 
take  and  arrest  him  the  said  R.  J.  upon  and  under  colour  of 
the  said  writ  and  warrant,  and  that  the  said  R.  J.  should 
thereupon  commence  and   prosecute  an  action  of  trespass 
and  false  imprisonment  against  the  said  J.  P.  and  that  wiiat« 
ever  money  should  be  got  from  the  said  J.  P.  should  be  di- 
vided amongst  them  the  said  R.  J.  &c.     And  the  jurors,  &c. 
do  further  present,  diat  in  pursuance  of  the  said  conspiracy, 
combination,  confederacy,  and  agreement,   so  as  aforesaid 
had,  the  said  R.  J.  did  afterwards,  to  wit,  on,  &c.  last  afore- 
said, within  the  bailiwick  of  the  said  sheriff  of,  &c.  personate 
the  said  J.  F.  and  did  thereby  then  and  there  cause  the  said 
J.  P.  to  take  and  arrest,  and  die  said  J.  P.  did  then  and  there 
take  and  arrest  the  said  R.  }.  by  his  body,  upon  and  under 
colour  of  the  said  writ  and  warrant,  to  wit,  &c.  aforesaid. 
And  the  jurors,  &c.  do  further  present,  that  in  further  pur^ 
suance  oi  the  said  conspiracy,  &c.  the  said  R.  J.  did  after- 
wards, to  wit,  in  Trinity  term,  in  the  thirty-seventh  year 
aforesaid,  commence  and  hath  since  prosecuted  an  action  of 
trespass  and  false  imprisonment  agamst  the  said  J.  P.  and 
divers  other  persons,  to  wit,  the  said  J.  L.  and  one  J.  C.  in 
the  court  of  our  said  lord  the  king,  &c.  at,  &c.  to  the  great 
damage,  &c.  in  contempt,  &c.  to  the  evil  and  pernicious,  &c. 
and  a^inst  the  peace,  &c.  ISecond  count  same  as  iastj  laying 
the  object  of  the  conspiracy  to  be  to  subject  J.  -P.  to  an  action 
of  trespass  at  (he  suit  of  R,  yj] 
Pop  aeon.      That  W.  M.  late  of,  &c.  [and  other  defendants ;\  at  the  time 
penonii  ^hereinafter  next  mentioned,  were  persons  lawfully  confined 
confined  in  in  the  King's  bench  prison,  situate  and  being  in,  &c.  afore- 
the  Kind's  said,  being  then  and  jthere  the  prison  of  the  Marshalsea  of 
d^bt^to  S-^^"*  said  lord  the  king,  before  the  king  himself,  and  then  and 
feet  their  there  detained  in  the  custody  of  the  marshal  of  the  said  pri- 
own  68-     son,  that  is  to  say,  the  said  W.  M.  being  then  and  there  law- 
A^  ?*  ^^y  detained  in  the  custody  of  the'said  marshal  of  the  said 
Q^^^/.N prison,  for  divers  large  sums  of  money,  amounting  in  the 
whole  to  a  certain  large  sum  of  money,  to  wit,  the  sum  of 
two  thousand  pounds  of  lawful  money  of  Great  Britain,  by 
virtue  of  divers  processes  in  divers  actions  before  those  times, 

(g*)  This  precedent  is  from  4  conspiracy  ;    which    has    been 

Wentw.  lir.    It  qeither  states  holden  sufficient,  1  Salk.  174.  2 

an  overt  act,  nor  that  any  thing  Ld*  Raym*  \1^7. 
was  done  in  pursuance  of  tiiQ 


k' 
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or  any  of  them,  commenced  against  the  said  W.  M.  and  the 
said,  &c.  [state  the  cause  of  the  detainer  of  each  of  the  defendants 
for  debt  as  above^  and  the  said  defendants  being  persons  of 
dangerous  and  wicked  dispositions,  and  wickedly  and  unlaw- 
fully minding,*  contriving,  and  intending,  as  much  as  in[*  1150J 
them  lay,  to  effect  the  escape  of  themselves  the  said  defen-  ^ 
dants,  and  of  divers  other  persons  then  and  there  prisoners 
lawfully  confined  in  the  said  prison,  and  in  the  custody  of 
the  said  marshal  of  the  said  prison,  from  and  out  of  the  said 
prison,  on,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  did 
combine,  conspire,  confederate,  assemble,  and  agree  amongst 
themselves,  unlawfully  to  effect  the  escape  of  themselves  me 
said  defendants  and  the  said  other  prisoners  then  so  confined 
and  in  the  custody  of  the  marshal  of  the  said  prison,  from 
andsout  of  the  said  prison,  to  wit,  at,&c.  aforesaid,  in  con- 
tempt of,  &c.  to  the  evil  example,  &c.  and  against  the  peace^ 
&c.  [Second  count  same  as  the  fir st^  except  laying  the  design 
to  be  to  effect  their  own  escape  only^  and  omitting  the  causes  of 
detainer^ 

[Commencement  of  information  as  ante  6.]   That  W.  K.InfonnA- 
late  of,  &c.  yeoman,  J.  B.  late  of  the  same  place,  yeoman,^"  ^^_ 
R.  L-  late  of  the  same  place,  yeoman,  &c.  [ten  others  with  M^ncy  gcne- 
like  ad!t/i^fon,]  at  the  time  hereinafter  next  mentioned  wereniagaiiiit 
prisoners  lawfully  confined  in  the  king's  bench  prison,  situate  ^T^*^ 
and  being  at,  &c.  afore^id,  then  and  there  the  prison  of  the  J^*J[*^^ 
marshalsea  of  our  said  loM  the  king,,  before  the  king  himself,  and  oon- 
and  then  and  there  detained  in  the  custodv  of  the  marshal  spinc^  in 
of  the  said  prison;  and  that  the  said  W.  X.  isLc/[the defen^^^^^f 
dants]  wickedly  minding^  contriving,  and  intending  as  muchg^iJ^^nS'^ 
as  in  them  lay,  to  break  down,  demolish,  prostrate,  and  des- attempt- 
troy  part  of  a  certain  wall  of  and  belonging  to,  and  inclosing  >"?  ^ 
the  said  prison,  and  thereby  unlawfully  to  effiect  the  escape  ^^^ 
of  themselves  the  said  W.  K.  &c.  andaivers  other  prisoners, thereof 
then  lawfully  confined  in  the  said  prison,  and  in  the  custody  with  gm- 
of  the  marshal  of  the  said  prison,  from  and  out  of  the  same,P?J^**'' 
on,   &c.  aforesaid,  at,  &c.  aforesaid,  together  with  diverSp.   . 
other  evil  disposed  persons,  (to  the  said  attorney  general  as^^^t  far 
yet  unknown)  did  unlawfully  and  wickedly  conspire,  combine, a  conspi- 
confederate,  agree,  and  meet  together,  for  the  purpose  afore- ^•^^w*.* 
said,  and  being  so  assembled  and  met  together  as  aforesaid,  J^^^^^^Jf 
they  the  said  W.  K.  &c.  together  with  the  said  other  wicked^own  pait 
and  evil  disposed  persons  (to  the  said  attorney  general  as  yet  of  the 
unknown^  did  then  and  there  with  force  and  arms,  unlaw- ^"^' 
fully  and  wickedly  begin  to  break  down,  demolish,  prostrate, 
and  destr^  part  of  the  said  wall,  with  intent  thereby  unlaw- 
fully to  eftect  the  escape  of  themselves  and  the  said  other 


{h)  This  precedent  is  abridged  from  Cro»  C*  C«  422. 
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|>riaoii€P8  so  '^en  confined  in  the  said  prison,  and  in  tKe 
custody  of  the   marshal  of  the   said  prison,  to  wit,  &c. 
«f(Mresaid,  in  contempt,  &c.  to  the  evil  and  pernicious  ex- 
sample,  &c.  »ad  against 'the  peace,  &c.     [Sectmd  count  for  a 
riot  4ind  beginning  to  br^ak  down  part  cfthe  rvaHy  omitting 
r#  ^'^^'^'ttb^ -eonspiracy."]  And4he  said  attorney  general,  &c.  further 
Xhiid       gives  4he  court  here  to  understand  and  be  informed,  that 
count  for  axthe  «aid  W.  -K.  &c.  being  such  prisoners  and  in  custody  as 
coMp\ncy.2(h)rtsvAd,  and  wickedly  minding,  contriving,  and  intending 

inr  a  h(ic*® '''*^***  *^  *^  **'^*'^  W»  tobreak  down,  Wow  up,  demolish, 
in  the  waUpvostrate,  and  destroy  a  certain  other  part  of  the  said  wall, 
fc  plicingiof  and  belonging  to  and  inclosing  the  said  prison  as  afore- 
Se"^^t.  '•**^^  ^"^^  thereby  unlawfully  to  effect  the  escape  of  them- 
fcc,      *    ^selves  the  ^zaA  Wj  K.  &c.  and  divers  odier  persons,  who 
-then  and  'there  were  prisoners  lawfully  confined  in  the  said 
(prison,  and  in  custody  of -the  marshal  of  the  said  prison,  from 
«lid  out  of  the  same,  afterwards,  to  wit,  on  the  same,  &c.  at, 
^c.  fltforesaid,  together  with  divers  other  evil-disposed  per- 
sons (to  the  said  attorney  general  as  yet  unknown,)  did  un- 
•lawfully  and  wickedly  assemble,  conspire,  combine,  confede- 
rate, affree,  and  meet  toge Aer  ibr  the  purpose  last  aforesaid, 
«nd  bemg  so  assembled  and  met  together  as  last  aforesaid, 
they  the  sud  W.  K.  Sec.  together  with  the  said  other  evil 
disposed  persons  (to  the  said  attorney  general  as  yet  un- 
tknown,)  with  force  and  arms  did  then  and  there  unlawfuUy 
:and  wickedly  make  and  cause  an^rocure  to  be  made,  a  cer- 
itain  large  hole  or  breach  in  the  said  wall  of  the  said  prison, 
-<f  great  length  and  width,  to  wit,  six  feet  in  length  and  six 
•feet  in  wid^,  and  then  and  there  unlawfully  and  wickedly 
■put,  placed,  andiaid,  and  causied  and  procured  to  be  put, 
jflaced,  and  laid,  a  lai^  quantity  of  gunpowder,  to  wit,  mv 
pounds  weight  of  gunpowder  mto  &e  said  hole  or  breach 
/•so-made  in>die  said  wall  as  aforesaid,  with  intent  and  in  or- 
der to  set  fire  to  the  said  gun-powder,  and  thereby  to  break 
^down,  blow  up,  demolish,  prostrate,  and  destroy  part  of  the 
•«ud  wall,  and  by  the  means  last  aforesaid,  to  effect  the  escape 
^«f' themselves  «nd  the  said  other  prisoners  so  confined  in  the 
rsaid  priscm,  and  in  custody  of  the  said  marshal  of  the  s^d 
-prison,  to  wit,  at,  &c.  aforesaid,  in  contempt,  &c.  to  the  evil 
cand  penaicious  example,  ficcand  against  the  peace,  &c. 
^l^Pourth  count  for  a  conspiracy  and  beginning  to  break  dcrum 
*part  of  the  wall^  tiJte  the  frsty  omitting  to  state  their  being 
'ffisoners.     Fifth  count  for  a  conspiracy  and  maiing  a  hole  in 
ttke^rvail^and placing gtin-powdery^c,  like  the  second^ omitting 
'^-otate  their  being  prisoners^  ^c.    Sixth  cotmtfor  a  riot  and 
i€ginnmg  to  break  down  part  of  the  wall  in  order  to  effect 
thmr-omm-eoeape.    Seventh  count  for  a  riotj  making  a  holt  in 
the  waU  jmd  placing  gun^powder  in  it  to  effect  their  escape. 
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Eighth  count  for  a  riot  and  beginning  to  break  doxvn  the  wall^ 
in  order  to  make  the  prison  insecure.  Ninth  count  for  a  riot 
and  placing  gunpowder^  6fc.  with  the  same  intention.'] 

Tnat  heretofore,  to  wit,  on,  &c.  at,  &c.  sir  W»  L.  knight, Pop  aeon- 
then  being  one  of  the  aldermen  of  the  said  city,  and  alsosp^racy  ^ 
one  of  the  justices*  of  our  said  lord  the  king  assigned  to  ^^^Pm^  ^uo 
the  peace  of  our  said  lord  the  king  within  the  said  city,  and  give  evl* 
also  to  hear  and  determine  divers  felonies,  trespasses,  anddence 
other  misdeeds  committed  within  the  said  city,  in  due  form^g*""®* 
of  law  did  make  a  certain  warrant  of  commitment  under  his^*J^g*^  ^ 
hand  and  seal,  bearing  date  the  twenty-ninth  day  of  May, putting  off 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  bad  mo. 
one,  directed  to  all  and  every  the  constables  and  other  ^^''^^'x\S^^ 
cers  of  the  peace  for  the  city  of  London  and  die  liberties  t  ^ 

thereof,  whom  the  said  warrant  might  concern,  and  to  the 
keeper  of  his  majesty ^s  gaol  of  Newgate ;  by  which  said  war- 
rant, the  said  sir  W.  L.  knight,  the  justice  aforesaid,  did  in 
his  majesty^s  name  command  the  said  constables  and  other 
officers  of  the  peace  for  the  city  of  Lotidon  and  the  liberties 
thereof,  and  every  of  them  forthwith,  safely  to  convey  and 
deliver  into  the  custody  of  the  said  keeper  the  body  of  I.  W. 
he  being  charged  before  the  said  sir  W.  L.  knight,  the  jus- 
tice aforesaid,  by  the  oaths  of  J.  D.,  J.  A.  J.  C.  and  others, 
for  feloniously  and  knowingly  paying  and  putting  off  to  the 
said  J.  D.  two  pieces  of  counterfeit  milled  money,  made  in 
the  likeness  and  similitude  of  the  lawful  milled  money  and 
gold  coin  of  this  realm  called  an  half  guinea,  and  two 
pieces  of  counterfeit  milled  money,  made  to  the  likeness  and 
similitude  of  the  lawful  milled  money  and  gold  coin  of  this 
realm,  called  a  seven  shilling  piece,  the  same  not  being  cut 
in  pieces  at  and  for  a  lower  rate  or  value  than  the  same  by 
their  denomination  did  import  and  were  coined  and  counter- 
feited for,  against  the  statute,  &c.  and  by  which  said  war- 
rant, the  said  sir  W.  L.  knight,  the  justice  aforesaid,  did 
require  the  said  keeper  to  receive  the  said  I.  W.  and  him  in 
his  custody  safely  keep,  until  he  should  be  discharged  by  due 
course  of  law,  by  virtue  of  which  said  warrant  the  said  I.  W. 
afterwards,  to  wit,  on  the  said,  &c.  was  conveyed  and  com- 
mitted to  his  majesty's  gaol  of  Newgate  for  the  city  of  Lon^ 
don,  for  the  cause  in  the  said  warrant  of  commitment  con- 
tained and  above  specified,  to  wit,  at  the  parish  of  St.  John 


(i)  This  was  the  indictment  racy  in  producing  a  false  certifi* 

against   Brahoney   and   othersy  cate  that  a  road  was  in  repair, 

A.  D.  1806,  obtained  from  the  6  T.  R.  620,    which  will    be 

crown  office. — See  an  abstract  found  at  length,  A  Wentw.  1 35 

of  an  indictment  against  a  ma-  to  146,  too  long  to  be  inserted 

gistrate  and  others  for  a  conspi-  here* 

Crim.  Latv,  Vol.  IIL  4  D 
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Clerkenwell,  in  the  county  of  Middlesex.     And  the  juro» 
aforesaid  upon  their  oath  aforesaid,  do  further  present,  that 
J.  B.  late  of  the  said,  &c.  [and  other  defendants^']  together 
with  divers  other  persons  whose  names  are  unknown  to  the 
jurors'  aforesaid,  being  evil  and  wicked   cUsposed   persons 
and  well  knowing  the  premises  aforesaid,  and  that  the  said 
[*  1153]  J«  D."^  was  a  material  witness  to  prove  the  said  ofience  above 
specified  against  the  said  I.  W.  and  that  the  said  J.  D.  was 
bound  by  recognizance  to  give  evidence  against  the  said 
1.  W.  for  the  said  offence,  and  that  the  said  J.  D.  intended 
and  designed  to  appear  and  give  such  evidence  as  he  knew 
touching  the  said  offence,  upon  a  bill  of  indictment  intended 
to  be  preferred  at  the  then  next  session  of  oyer  and  ter- 
miner, to  be  holden  in  and  for  the  said  city  of  London 
against  the  said  I.  W.  for  the  said  offence  specified  and  con- 
tained in  the  said  warrant,  and  contriving  and  intending  to 
obstruct  and  prevent  the  due  course  of  law  and  justice,  and 
wickedly  and  unjustly  to  prevent  the  said  I.  W.  from  being 
convicted  of  the  said  offence,  and  that  he  might  evade  jus- 
tice and  go  unpunished  for  the  same,  and  as  much  as  in  them 
lay  to  suppress  the  evidence  of  the  said  I.  D.  and  to  prevent 
him  from  attending  and  giving  evidence  in  such  bill  of  in- 
dictment intended  to  be  preferred  as  aforesaid  -,  afterwards 
and  whilst  the  said  I.  W .  was  in  custody  and  remained  a 
prisoner  in  the  gaol  of  Newgate  by  virtue  of  the  warrant 
aforesaid,  and  before  any  indictment  had  been  preferred 
against  the  said  I,  W.  for  the  offence  aforesaid,  fo  wit,  on, 
&c.  at,  &c.  unlawfully  and  wickedly  did  conspire,  combine, 
confederate,  and  agree  together  to  solicit  and  persuade,  and 
to  attempt  and  endeavour  to  induce  die  said  J.  D.  to  leave 
London,  and  go  into  and  remain  in  the  country  during  the 
time  of  holding  the  then  next  session  of  oyer  and  terminer 
in  and  for  the  said  city  of  London ;  and  not  to  appear  to 
give  evidence  as  a  witness  on  any  bill  of  in^ctment  that 
should  be  preferred  at  the  said  then  next  sess^ion  against  the 
said  I.  W  for  the  offence  above  mentioned.    And  the  jurors, 
&c.  do  further  present,  that  the  said  J.  B.  he.  in  pursuance 
of  and  according  to  the  conspiracy,  combination,  confede- 
racy, and  agreement  between  them  so  as  aforesaid,  before 
and  afterwards,  to  wit,  on  the  said^  he.  at,  &c.  aforessud, 
unlawfully  and  wickedljr  did  solicit  and  persuade,  and  at- 
tempt ana  endeavour  to  induce  the  said  }.  D.  to  leave  Lon- 
don, and  go  into  and  remain  in  the  country  during  the  time 
of  holding  the  then  next  session  of  oyer  ainl  terminer,  in 
and  for  the  said  city  of  London ;  and  not  to  iq)pear  to  give 
evidence  as  a  witness  on  any  bill  of  indictment  that  shouU 
be  preferred  at  the  said  then  next  session  against  the  said 
L  W.  for  the  offence  above  mentioned,  and  did  then  and 
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there  promise  to  the  said  J.  D.  that  if  he  would  keep  out  of 
the  way  during  the  time  of  the  said  session,  he  would  be 
well  reii^arded  for  it.     And  the  jurors,  &c.  do  further  pre-  , 
sent,  that  the  said  J.  B.  fcc.  in  further  pursuance  of  and  ac- 
cording to  the  conspiracy,  combination,  confederacy,  and 
agreement  between  ttiem  the  said  J.  B.  he.  so  as  aforesaid 
before  had,  afterwards,  to  wit,  on  the  same  day  and  year  last 
aforesaid,  at,  &c.   last  aforesaid,^  unlawfully  and  wickedly [*  1154] 
did  propose  to  the  said  J.  D.  to  pve  him  the  said  J.  D.  five 
guineas  to  leave  London  during  me  then  next  session  of  oyer 
and  terminer,  to  be  held  for  the  said  city  of  London.   And  the 
jurors,  8cc.  do  further  present,  that  the  said  J.  C.  and  J.  M. 
m  further  pursuance  of  and  according  to  ^e   conspiracy, 
combination,  confederacy,  and  agreement  between  them  the 
said  J.  B.  &c.  so  as  aforesaid  before  had,  afterwards,  to  wit, 
on  the^  same  day  and  the  year  last  aforesaid,  at,  &c.  last 
aforesaid,  in  order  to  induce  and  enable  the  said  J.  D.  to 
leave  London,  and  absent  himself  from  the  said  then  next 
session  of  oyer  and  terminer,  to  be  held  for  the  said  city  of 
London,  unlawfully  and  wickedly  did  promise  and  agree  to 
purchase  and  pay  for  tlTe  discharge  of  the  said  J.  D.  from  the 
East  London  militia,  the  said  J.  D.  then  and  there  being  a 
private  soldier  in  the  said  militia ;  and  did  then  and  there 
attempt  and  endeavour  to  procure  the  discharge  of  the  said 
J.  D.  from  the  said  militia.     And  the  jurors,  £c.  do  further 
present,  that  the  saidE.  B,  and  J.  C.  in  further  pursuance  of 
and  according  to  the  conspiracy,  combination,  confederacy, 
and  agreement  between  them  tne  said  J.  B.  &c.  so  as  afore* 
said  before  had,  afterwards,  to  wit,  on  the  same  day  and  iq 
the  year  last  aforesaid,  at,  &c.  last  aforesaid,  unlawfully 
and  wickedly  did  produce  a  large  sum  of  money  for  the  pur- 
pose of  paying  and  did  then  and  there  pay  the  sum  of^five 
guineas  for  ^e  discharge  of  the  said  J.  U.  from  the  said 
militia,  and  did  then  and  there  promise  to  g^ve  the  said  J.  D. 
ten  guineas  to  absent  himself  from  the  said  then  next  session 
of  oyer  and  terminer,  to  be  held  for  the  city  of  London; 
and  not  appear  to  g^ve  evidence  as  a  witness  against  tlie 
said  L  W.  to  the  manifest  obstruction,  hinderance,  and  per- 
version of  public  justice,  in  contempt,  &c.  to  the  evil  ex- 
ample, &c.  and  against  the  peace  of,  fcc.   And  the  jurors,  fcc.  Second 
do  further  present,  that  on,  &c.  the  said  I.  W.  was  in  due  county 
form  of  law  committed  to  and  detained  in  his  majesty^s  gaol^]^" 
of  New^te,  charged  upon  the  oath  of  the  said  J.  D.  and 
others  with  a  certain  felony,  to  wit,  for  feloniously,  know- 
ingly, paying  and  putung  on  to  the  said  J.  D.  two  pieces  of 
counterfeit  milled  money,  made  to  the  likeness  and  simili- 
tude of  the  lawful  milled  money  and  gold  coin  of  this  realm, 
called  an  half  guinnea,  and  two  pieces  of  counterfeit  milled 
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Clerkenwell,  in  the  county  of  Middlesex.  And  the  juron 
Siforesaid  upon  their  oath  aforesaid,  do  further  present,  that 
J.  B.  late  of  the  said,  &c.  [and  other  defendants^']  together 
with  divers  other  persons  whose  names  are  unknown  to  the 
jurors  aforesaid,  being  evil  and  wicked  disposed  persons 
and  well  knowing  the  premises  aforesaid,  and  that  the  said 
[*  1153]  J*  D.*  was  a  material  witness  to  prove  the  said  offence  above 
specified  against  the  said  I.  W.  and  that  the  said  J.  D.  was 
bound  by  recognizance  to  ^ve  evidence  against  the  said 
1.  W.  for  the  said  offence,  and  that  the  said  J.  D.  intended 
and  designed  to  appear  and  give  such  evidence  as  he  knew 
touching  the  said  offence,  upon  a  bill  of  indictment  intended 
to  be  preferred  at  the  then  next  session  of  oyer  and  ter- 
miner, to  be  holden  in  and  for  the  said  city  of  London 
against  the  ssud  I.  W.  for  the  ssdd  offence  specified  and  con- 
tained in  the  said  warrant,  and  contriving  and  intending  to 
obstruct  and  prevent  the  due  course  of  law  and  justice,  and 
wickedly  and  unjustly  to  prevent  the  said  I.  W.  from  being 
convicted  of  the  said  offence,  and  that  he  might  evade  Jus- 
tice and  go  unpunished  for  the  same,  and  as  much  as  in  tnem 
lay  to  suppress  the  evidence  of  the  said  I.  D.  and  to  prevent 
him  from  attending  and  giving  evidence  in  such  bill  of  in- 
dictment intended  to  be  preferred  as  aforesaid ;  afterwards 
and  whilst  the  ssud  I.  W.  was  in  custody  and  remained  a 
prisoner  in  the  gaol  of  Newgate  by  virtue  of  the  warrant 
aforesaid,  and  before  any  indictment  had  been  preferred 
against  the  said  I.  W.  for  the  offence  aforesaid,  to  wit,  on, 
&c.  at,  &c.  unlawfully  and  wickedly  did  conspire,  combine, 
confederate,  and  agree  together  to  solicit  and  persuade,  and 
to  attempt  and  endeavour  to  induce  the  said  J.  D.  to  leave 
London,  and  go  into  and  remain  in  the  country  during  the 
time  of  holding  the  then  next  session  of  oyer  and  terminer 
in  and  for  the  said  city  of  London ;  and  not  to  appear  to 
give  evidence  as  a  witness  on  any  bill  of  indictment  that 
should  be  preferred  at  the  said  then  next  session  against  the 
said  I.  W  for  the  offence  above  mentioned.  And  the  jurors, 
&c.  do  further  present,  that  the  said  J.  B.  fcc.  in  pursuance 
of  and  according  to  the  conspiracy,  combination,  confede- 
racy, and  agreement  between  them  so  as  aforesaid,  before 
and  afterwards,  to  wit,  on  the  said^  &c.  at,  &c^  aforesaid, 
unlawfully  and  wickedly  did  solicit  and  persuade,  and  at- 
tempt ana  endeavour  to  induce  the  said  J.  D.  to  leave  Lon- 
don, and  go  into  and  remain  in  the  country  during  the  dme 
of  holding  the  then  next  session  of  oyer  and  terminer,  in 
and  for  the  said  city  of  London ;  and  not  to  appear  to  give 
evidence  as  a  witness  on  any  bill  of  indictment  that  should 
be  preferred  at  the  said  then  next  session  against  the  said 
L  W.  for  the  offence  above  mentioned,  and  did  then  and 
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there  promise  to  the  said  J.  D.  that  if  he  would  keep  out  of 
the  way  during  the  time  of  the  said  session,  he  would  be 
well  reii^arded  for  it.     And  the  Jurors,  &c.  do  further  pre-  . 
sent,  that  the  said  J.  B.  fcc.  in  further  pursuance  of  and  ac- 
cording to  the  conspiracy,  combination,  confederacy,  and 
agreement  between  tliem  die  said  J.  B.  &c.  so  as  aforesaid 
before  had,  afterwards,  to  wit,  on  the  same  day  and  year  last 
aforesaid,  at,  &c.   last  aforesaid,^  unlawfully  and  wickedly [*  1154] 
did  propose  to  the  said  J.  D.  to  give  him  the  said  J.  D.  five 
guineas  to  leave  London  during  die  then  next  session  of  oyer 
and  terminer,  to  be  held  for  the  said  city  of  London.   And  the 
jurors,  &c.  do  further  present,  that  the  said  J.  C.  and  J.  M. 
m  furdier  pursuance  of  and  according  to  die   conspiracy, 
combination,  confederacy,  and  amement  between  diem  die 
said  J.  B.  &c.  so  as  aforesaid  before  had,  afterwards,  to  wit, 
on  the^  same  day  and  the  year  last  aforesaid,  at,  &c.  last 
aforesaid,  in  order  to  induce  and  enable  the  said  J.  D.  to 
leave  London,  and  absent  himself  from  die  ssdd  then  next 
session  of  over  and  terminer,  to  be  held  for  die  said  city  of 
London,  unlawfully  and  wickedly  did  promise  and  agree  to 
purchase  and  pay  for  tlTe  discharge  of  the  said  J.  D.  from  the 
East  London  milida,  die  said  J.  D.  then  and  there  being  a 
private  soldier  in  the  said  milida ;  and  did  then  and  there 
attempt  and  endeavour  to  procure  the  discharge  of  the  said 
J.  D.  from  the  said  milida.    And  the  jurors,  £c.  do  further 
present,  that  die  said  E.  B,  and  J.  C.  in  further  pursuance  of 
and  according  to  the  conspiracy,  combination,  confederacy, 
and  agreement  between  diem  tne  ssdd  J.  B.  &c.  so  as  afore- 
said before  had,  afterwards,  to  wit,  on  the  same  day  and  iq 
die  year  last  aforesaid,  at,  &c.  .last  aforesaid,  unlawfully 
and  wickedly  did  produce  a  large  sum  of  money  for  die  pur- 
pose of  paymg  and  did  then  and  there  ps^  the  sum  of^five 
guineas  for  the  discharge  of  the  said  J.  i).  from  the  said 
militia,  and  did  dienand  diere  promise  to  give  die  said  J.  D. 
ten  guineas  to  absent  himself  from  the  said  then  next  session 
of  oyer  and  terminer,  to  be  held  for  the  city  of  London; 
and  not  appear  to  g^ve  evidence  as  a  witness  against  the 
said  I.  W.  to  the  manifest  obstruction,  hinderance,  and  per- 
version of  public  justice,  in  contempt,  &c.  to  the  evil  ex- 
ample, &c.  and  against  the  peace  of,  fcc.  And  the  jurors,  fcc.  Second 
do  further  present,  that  on,  &c.  the  said  I.  W.  was  in  duecouni^^ 
form  of  law  committed  to  and  detained  in  his  majesty's  gaolJJJ]*^^*'*^ 
of  Newgate,  charged  upon  die  oath  of  the  said  J.  D.  and 
others  with  a  certain  felony,  to  wit,  for  feloniously,  know- 
ingly, paying  and  putting  off  to  the  said  J.  D.  two  pieces  of 
counterfeit  milled  money,  made  to  the  likeness  and  simili- 
tude of  the  lawful  milled  money  and  gold  coin  of  this  realm, 
called  an  half  guinnea,  and  two  pieces  of  counterfeit  milled 
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money  made  to  the  likeness  and   similitude  of  the  lawful 
milled  money  and  gold  coin  of  this  realm,  called  a  sevea 
shilling  piece,  the  same  not  heing  cut  in  pieces  at  and  for  a 
lower  rate  or  value  than  the  same  by  their  denomination  did 
import,  and  were  coined  and  counterfeited  for,  against  the 
statute,  &c.  And  the  jurors,  &c.  do  further  present,  that  the 
said  J.  B.  &c.  being  evil-disposed  persons  and  well  knowing 
the  premises  aforesaid,  and  that  the  said  J.  D.  was  a  material 
[*  1155]witness*  against  the  said  I.  W.  to  prove  the  said  felony,  and 
contriving  and  intending  that  the  said  I.  W.  should  not  be 
convicted  of  the  said  felony,  and  should  escape  and  go  un- 
punished for  the  same,  afterwards  and  whilst  the  said  I.  W. 
was  a  prisoner  in  the  said  gaol  of  Newgate,  a^id  before  any 
indictment  had  been  preferred  against  the  said  I.  W.  for  the 
felony,  aforesaid,  to  wit,  on  the  said,  &c.  at,  &c.  aforesaid, 
unlawfully  and  wickedly  did  conspire,  combine,  confederate, 
and  agree  together,  to  endeavour  to  persuade  the  said  J .  D. 
from  attending  to  give  evidence  as  a  yritness  on  a  bill  of  in- 
dictment to  be  preferred  against  the  said  I.  W.  for  the  said  fe* 
lony,  at  the  then  next  session  of  oyer  and  terminer  to  be  held 
for  the  city  of  London.     And  the  jurors,  &c.  do  further  pre- 
sent, that  the  said  J.  B.  &c.  in  pursuance  of,  and  according 
to  the  conspiracy,  combination,  confederacy,  and  agreement 
between  them  so  as  last  aforesaid  before  had,  afterwards,  to  wit^ 
on  the  same  day  and  in  the  year  last  aforesaid,  at,  &c .  last  afore* 
said,  unlawfully  and  wickedly  did  endeavour  as  much  as  in  dien^ 
lay,  to  persuade  the  said  ].u.  from  attending  to  give  evidence 
as  witness  a^nst  the  said  I.  W.  as  aforesaid,  by  then  and 
there  projnismgto  give  the  said  J.  D.  divers  large  sums  of 
money,  and  to  procure  his  dicharge  from  the' said  militia,  if 
he  the  said  J.  D.  would  absent  himself  from  the  said  then 
next  session  of  oyer  and  terminer  to  be  held  for  the  said 
city  of  London,  to  the  manifest  obstructing  and  hinderance 
Third       of  public  justice,  in  contempt,  &c.  to  the  evi^  example,  &c. 
count.       and  against  the  peace,  &c.      And  the  jurors,  &c.  do  fur- 
ther present,  that  at  die  time  of  the  conspiracy,  combina- 
tion, confederacy  and  agreement  hereinafter  next  mention- 
ed,  I.  W.  was  a  prisoner  in  his  majesty's  gaol  of  New- 
gate, charged  with  felony  by  him  before  that  time  committed, 
and  a  certain  indictment  was  abo^t  to  be  preferred  agaunst 
the  said  I.  W.  for  the  said  felony,  and  one  J.  D.  was  a  mate- 
rial witness  in  support  of  such  bill  of  indictment,  and  that 
the  said  J.  B.  &c.  being  evil  disposed  persons  and   well 
knowing  die  premises  aforesaid,  and  contriving  and  intend- 
ing as  much  as  in  them  lay  to  prevent  the  due  course  of  law 
and  justice,  and  to  prevent  the  said  J.  D.  from  attending  as 
a  witness  in  support  of  the  said  bill  of  indictment  about 
to  be  preferred  as  aforesaid,  heretofore  and  whilst  the  8ai4 
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I.  W.  was  a  prisoner  in  the  said  gaol  of  Newgate  as  last 
aforesaid,  before  any  indictment  had  been  preferred  against 
the  said  I.  W.  for  the  said  last-mentioned  felony,  to  wit,  on 
the  said,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  un- 
lawfully and  wickedly  did  conspire,  combine,  confederate, 
and  agree  together,  to   prevent  as  much  as  in  them  Isty, 
the  said  J.  D.  from  attending  as  a  witness  in  support  of 
such  bill  of  indictment  so  about  to  be   preferred  against 
the  said  I.  W.  as  last  aforesaid ;  to  the  great  obstruction  of 
public  justice,  in  contempt,*  &c.  to  the  evil  and  pemiciou3[#  1156] 
example,  &c.  and  against  the  peace,  &c.      And  the  jurors  Fourth 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  thatcount 
the  said  J.  B.  &c.  being  such  persons  as  aforesaid,  and  w^^uyin^any 
knowing  that  a  certain  bill  of  indictment  for  felony  was  intend- overt  act. 
ed  and  about  to  be  preferred  against  the  said  I.  W.  and  that(fc) 
the  said  J.  D.  was  a  material  witness  in  support  of  such  bill  of 
indictment,  on  the  said,  &c.  with  force  and  arms,  at,  &c. 
aforesaid,  unlawfully  and  wickedly  did  conspire,  combine, 
confederate,   ^d   agree  together  as  much  as  in  them  lay, 
to  induce  die  s^d  J.  ^*  ^^  suppress  the  evidence  he  knew 
touching  the  said  last-mentioned  felony,  and  to  withdraw 
and   conceal  himself,   in  order  to  prevent  his  being  exa- 
mined as  a  witness  in  support  of  such  bill  of  indictment  so 
intended  to  be  preferred  as  aforesaid,  to  the  great  obstruct 
tion  of  public  justice,  in  contempt,  &c.  to  the  evil  example, 
&c.  agamst  the  peace,  &c. 

That  A.  B.  late  of,  &c.  and  C.  D.  late  of,  &c.  being  evil  Against 
disposed  persons,  and  devising  and  intending  unjustly  toJ^^^PJ^^ 
oppress  and  aggrieve  divers  liege  subjects  of  our  said  lord  conspiring 
the  king  within  this  realm,  and  wrongfully  charge  then^ithtbatonc  of 
the  payment  of  great  sums  of  money,  to  the  amount  of  ^^^*"ij  ^b 
hundred  and  thirty  pounds  and  upwards,  on,  &c.  with  force  ^he  other, 
and  arms  at,  &c.  aforesaid,  did  unlawfully  conspire,  com- with inteat 
bine,  confederate,  and  agree  together,  that  he  the  said  A.^^J*"^ 
B-  should  in  or  near  the  king's  highway  there,  take  from^j!^*^^ 
the  person  of  the  said  CD.  the  sum  of  two  hundred  and 
thirty  pounds  and  a  silver  watch,  and  that  the  said  CD. 
should  make  oath,  before  some  justice  of  the  peace,  of  the 
said  pretended  robbery ;   and  that  the  said  C  D.  in  pur- 
suance of  the  said  conspiracy,  combination,  confederacy  and 
agreement,   did    afterwards,   to  wit,  on  the  same  day  and 
year  above  mentioned,  at,  &c.  aforesaid,  personally  appear 
before  J.  D.  esquire,  then  and  yet  being  one  of  the  justi- 
ces of  our  said  lord  the  king  assigned,  &c.  and  did  make 
and   give  information  in  writing  upon  oath  to  and  before 

(k)  This  count  is  good,  see  1        (l)  See  a  similar  form,  Starkie, 
Salk.  174.   2Ld.Rayin.ll6r.        688. 
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the  said  J.  D.  then  and  there  being  such  justice  as  afore^ 
said,  that  about  ten  of  the  clock  in  the  forenoon  of  diat 
day,  he  the  said  C.  D.  was  assaulted  in  the  highw&y  lead- 
ing from  C.  in  the  county  of  W.  to  L.  in  the  county  of  S., 
near  a  place  called  the  Green  Man,  in  the  parish  of  w.  in  the 
hundred  of  H.  in  the  said  county  of  W.  by  a  tall  lusty  man, 
wearing  a  dark  brown  wig  and  a  brown  coat,  mounted  on  a 
black  horse  or  mare  about  fifteen  hsmds  high,  and  was  by 
him  robbed  in  the  highway  aforesaid,  of  die  sum  of  two  hun- 
dred and  thirty  pounds  and  a  silver  watch,  and  that  he  the  said 
[*  1157]  G.  D.*  did  not  at  Ae  time  of  the  said  robbery  nor  then  know 
the  person  who  committed  the  said  fact,  with  the  fraudulent 
and  wicked  intent,  and  on  purpose  to  charge  the  inhabitants 
of  the  said  hundred  with  the  payment  of  the  said  sum  of 
two  hundred  and  thirty  pounds,  under  colour  of  justice  and 
process  of  law ;  whereas  ^in  truth  and  in  fact,  he  the  said 
C.  D.  was  not  assaulted  in  the  highway  leading  from  C. 
aforessud,  in  the  county  of  W.  aforesaid,  to  L.  in  the  said 
county  of  S.  in  the  said  place,  called  the  Green  Man,  in  the 
said  parish  of  W.  in  the  hundred  of  H.  in  the  said  coun^ 
of  W.  by  a  tall  lusty  man  wearing  a  dark  brown  wig  and  a 
brown  coat,  mounted  on  a  black  horse  or  mare ;  and  whereas 
in  truth  and  in  fact,  he  the  said  C.  D.  was  not  at  the  time 
in  that  behalf  aforesaid,  or  at  any  other  time  whatsoever, 
robbed  of  the  sund  of  two  hundred  and  thirty  pounds  and  a 
silver  watch,  as  he  the  said  C.  D.  so  swore  in  and  by  his  said 
informadon  in  writing  as  aforesaid,  to  the  evil  example,  kc. 
Second     and  against  the  peace,  &c.     And  the  jurors,  &c.  do  further 
coodL       present,  that  the  said  A.  B.  and  C.  D.  being  such  evil  dis- 
posed persons  as  aforesaid,  and  devising  and  intending  on- 
lustly  to  oppress  and  aggrieve  divers  subjects  of  our  said 
lord  the  kmg  within  this  realm,  and  wrongfully  to  charge 
them  with  the  payment  of  great  sums  of  money,  to  the 
amount  of  two  hundred  and  &irty  poimds  and  upwards,  on, 
&c.  aforesaid,  with  force  and  arms,  at,  &c.  aforesaid,  did 
unlawfully  and  wickedly  conspire,  combine,  confederate,  and 
agree  together,  that  he  the  said  C.  D«  should  in  or  near  the 
king's  highway,  ithere  take  from  the  person  of  the  said  A.  B. 
the  sum  of  two  hundred  and  thirty  pounds  and  a  silver 
watch,  and  the  said  C.  D,  in  pursuance  of  the  said  last-men- 
tioned conspiracy,  combination,  confederacy  and  agreement, 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at 
the  parish  of  W.  s^foresaid,  in  the  hundred  of  H.  in  the  said 
county  of  W.  did  take  from  the  person  of  the  said  A.  B.  the 
sum  of  two  hundred  and  thirty  pounds  and  a  silver  watch, 
with  the  fraudulent  and  wicked  intent,  and  on  purpose  to 
charge  the  inhabitants  of  the  said  hundred  witn  the  pay-^ 
ment  of  the  said  last-mentioned  sum  of  two  hundred  and 
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thirty  pounds,  and  the  value  of  the  said  last-mentioned 

watch,  by  process  of  law ;  under  colour  and  pretence  that  he 

the  said  CD.  had  been  robbed  of  the  same,  by  some  person 

to  him  the  said  C*  D.  unknown,  against  the  peace,  &c.  [*  1158] 

That  on,  &c.  at,&c.  one  T.  S.  was  a  poor  single  man,  and  Against 

unable  to  maintain  himself  and  any  poor  woman  whom  he^^°  parirfi 

should  marry  and  take  to  wife,  (m)  and  that  the  place  of  ^oi^jri^ 

the  last  legal  settlement  of*^  the  said  T.  S.  on  the  said,  &c.to  per. 

was  and  ever  since  hitherto  continued  to  be,  and  still  is  in^^ade  a 

the  parish  of  C.  in  the  said  coimty  of  O.  and  that  one  S.  M.P??L*!^^' 

*,,    _^^  1  1^         1  r  'I  -Die  to  mar- 

now  called  S.  S.  on  the  same  day  and  year  aforesaid,  and ry  border 

continually  from  thence  until  the  marriage  of  the  said  S.  to  burthen 
with  the  said  T.  S.  hereinafter  itoentioned,  was  a  poor  single  ^**^.™"** 
woman,  legally  settled  in,  and  actually  chargeable  to  the^^jf^^ 
parish  of  M .  in  the  coimty  aforesaid.     And  the  jurors,  &c.mainte- 
do  further  present,  that  R.  H.  late  of,  &c.  and  W.  H.  late"">«eof 
of,&c.  well  knowing  the  premises,  and  unlawfully,  wickedly,  JJ^^i^^^l 
and  wrongfully  combining,  devising,  designing,  and  intend-  pjrgt 
ing  to  exonerate,  free,  and  discharge  the  parishioners  and  count  for  a 
inhabitants  of  the  said  parish  of  M.  from  the  charge  and^^P"*^! 
expence  which  might  ensue  to  the  parishioners  and  inhabi-^l^l^'^^ 
tants  of  the  said  parish  of  M.  from  the  said  S.  as  a  poor  procure  a 
person,  and  then  having  a  legal  settlement  in  the  said  parish  licence,  a 
of  M.  and  unjustly  to  oppress  and  aggrieve  the  parishioners 'I^^**"^ 
and  inhabitants  ot  the  said  parish  of  C.  and  wrongfully  andadmner, 
unjustly  to  charge  and  burden  the  parishioners  and  inhabi«&c« 
tants  of  the  said  parish  of  C.  with  the  maintenance  and  sup- 
port of  the  said  S.  on  the  said,  &c.  with  force  and  arms,  at, 
&c.  aforesaid,  unlawfully,  and  wickedly*  did  conspire,  com- 
bine, confederate,  agree,  and  meet  together  for  tne  wicked 
intent  and  purposes  aforesaid,  to  cause  and  procure  a  mar- 
riage to  be  had  and  solemnized  between  the  ssud  T.  S.  and 
the  said  S.  (they  the  said  T.  S.  and  S.  at  the  time  of  such 
conspiracy,  combination,  confederacy  and  agreement,  being 
such  poor  persons,  of  the  several  and  respective  parishes 
the  aforesaid,)  and  that  the  ssud  R.  H.  and  W.  H.  in  pur^ 
suance  of  said  conspiracy,  combination,  confederacy,  and 

(m)  This  allegation  appears  which  they  had  no   settlement 

to  be  requisite,  1  East  P.  C.  without   warranty  in   order   to 

462.  ante  1143.  chai^  it  with  them,  6  Wentw. 

(n)    See    similar  precedents  398.     To  take  a  house  for  a 

Cro.  C.  C.  8th  Ed.  138.    Star-  pauper  in  a  parish  to  gain  him 

kie,  685.  C.  C.  A.  182.    See  a  a  setdement,   4  Wentw.   112r 

Srecedent  for  conspiring  to  ren-  For  bringing  a  female  pauper 

er  paupers  chargeable  to  ano-  pregnant  into  a  parish  mr  the 

ther  pansh,l£8p.304«  To  bring  same  purpose*  4  Wentw,  194v 

three  paupers  into  a  parish  in  ante  1 143. 
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agreement  between  them  had  as  aforesaid,  afterwards,  to 
wit,  on  die  same  day  and  year  aforesaid,  at,  &c.  aforesaid,  the 
better  and  more  effectually  to  complete  and  perfect  the  said 
wicked  contrivance,  conspiracy,  and  intention,  did  then  and 
there  promise  the  said  T.  S.  that  they  the  said  R.  H.  and 
W.  H.  or  one  of  them,  would  pay  for  a  licence,  a  wedding-ring, 
a  wedding  dinner,  and  all  other  costs,  charges,  and  expences, 
in,  and  about,  and  attending  the  solemnization  or  ceremony  of 
the  marriage,  therein  after  next-mentioned,  and  also  that  diey 
the  said  R.  H.  and  W.  H.  or  one  of  them,  would  give  something 
[*  11 59] handsome*  to  the  said  T.  S.  and  S.  and  also  then  and  there 
told  the  said  T.  S.  that  he  the  said  T.  S.  and  the  said  S. 
should  have  no  cause  to  complain,  if  he  the  said  T.  S.  would 
marry  and  take  to  wife  the  said  S.  by  reason  of  which  said 
premises,  he  the  said  T.  S.  was  then  and  there  prevailed 
upon  to  consent  and  agree,  and  did  then  and  there  consent 
and  agree  to  marry  the  said  S.  and  did  afterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  at,  &c.  aforesaid,  many 
and  take  to  wife  the  said  S.  (he  the  said  T.  S.  at  the  time 
of  the  said  conspiracy,  combination,  confederacy,  and  agree- 
ment, and  at  and  after  the  time  of  the  said  marriage,  being 
a  poor  person  as  aforesaid,  and  not  having  a  legal  settlement 
in  the  said  parish  of  M.  but  having  a  legal  settlement  in  die 
said  parish  of  C.  and  the  said  S.  at  the  time  of  the  said  con- 
spiracy, combination,  confederacy  and  agreement,  and  until 
the  time  of  the  said  marriage  being  a  poor  person,  having  a 
legal  settlement  in,  and  actually  chargeable  to  the  said  parish 
of  M.)  by  means  of  which  said  premises  the  said  inhabitants 
and  parishioners  of  the  said  parish  of  C.  for  a  long  time,  to 
wit,  ever  since  the  time  of  the  said  marriage,  until  the  day 
of  the  taking  of  this  inquisition,  have  been  put  to  great 
charges  and  expences,  amounting  in  the  whole  to  a  large  sum 
of  money,  to  wit,  the  sum  of  ten  pounds,  in  and  about  the 
maintenance  and  support  of  the  said  S.  and  are  likely  to  be 
put  to  great  trouble,  and  further  great  charges  and  expences, 
in  and  about  the  maintaining  and  supporting  of  the  said  S.  to 
the  great  damage,  oppression,  and  grievance  of  the  said 
parishioners  and  inhabitants  of  the  said  parish  of  C.  and 
Second  against  the  peace,  &c.  [Second  count  leaving  out  the  promise 
count  of  procuring  the  licence^  cs?c.  and  stating  an  expence  incurred 
by  virtue  oj  an  order  of  removal*  Same  as  first  count  to  the*] 
Did  conspire,  combine,  confederate,  agree  and  meet  togetbef 
for  the  purpose  last  aforesaid,  and  being  so  met,  did  then 
and  there  unlawfully  and  unjustly  endeavour  to  persuade, 
cause  and  procure  the  said  T.  S.  (then  being  such  poor 
single  person,  and  an  inhabitant  of  the  said  parish  of  C.  as 
aforesaid,  and  the  said  S.  then  also  being  such  poor  single 
person  and  an  inhabitant  of  the  ssdd  parish  of  M.  as  afore- 
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said)  to  intermarry.  And  the  jurors,  &c.  do  further  present, 
That  in  pursuance  of  the  said  last  mentioned  conspiracy, 
combination,  confederacy  and  agreement,  so  had  as  afore- 
said, they  the  said  T.  S.  and  S.  afterwards,  to  wit,  on  the 
same  day  and  year  last  aforesaid,  at,  &c.  aforesaid,  according 
to  the  rites  and  ceremonies  of  the  church  of  England,  were 
married  together,  and  that  the  said  R.  H.  and  W.  H.  after 
such  marriage  was  had  as  last  aforesaid,  to  wit,  on,  &c.  at, 
&c.  aforesaid,  by  colour  and  pretence  of  the  said  marriage, 
caused  the  said  S.  to  be  removed  as  the  wife  of  the  said  T. 
S.*  to  the  said  parish  of  C.  as  being  the  place  of  the  legal [*  H^] 
settlement  of  the  said  T.  S.  by  virtue  of  a  certain  order  made 
under  the  hands  and  seals  of  the  Rev.  J.  C.  Doctor  in  Di- 
vinity, and  J.  W.  Esq.  then  being  two  of  the  justices  of 
our  said  lord  the  king,  assigned,  Sec.  [as  ante  2d  vol.  182.] 
(the  said  T.  S.  being  at  the  time  of  sucn  removal,  such  poor 
person  as  aforesaid),  by  means,  &c.  [as  before]  [Third count 
stating  a  conspiracy  and  persuasion  to  marry  without  alledging 
that  the  marriage  took  effect. "]  [Fourth  count  like  the  third  only 
stating  a  mere  endeavour  to  persuade.] 

Middlesex.  That  L.  S.  late  of,  &c.  T.  L.  late  of,  &c.  and^«'*.«<>n- 
J.  R.  late  of,  &c.  on,  &c.  at,  &c.  aforesaid,  falsely,  unlaw- *{^^][J^jg** 
fully  and  wickedly  did  conspire,  combine,  confederate,  and  majesty's 
agree   among  themselves,  to  deceive  and  defraud,  and   to  subjects 
cause  and  procure  to  be  deceived  and  defrauded,  divers  of^^^JJJj^' 
his  majesty  s  liegt  subjects  of  great  siuns  of  money  at  playfj^ige^ce 
with  dice,  and  that  the  said  L.  S.,  T.  L.  and  J.  R.  according  to  be  play- 
to  the  conspiracy,  combination,  confederacy  and  agreement^^  '^''^* 
-among  themselves  had  as  aforesaid,  afterwards,  to  wit,  onp|^,^ 
the  said,  &c.  in  a  certain  room,  parcel  of  a  certain  messuage  count  for  a 
or  dwelling  house  of  one  A.  B.  there  situate,  fraudulently, ct'n»pi«cj 
unlawfully,  and  deceitfully,  did  produce  and  deliver,  andj^^j^^" 
cause  and  procure  to  be  produced  and  delivered  to  divers  of faiae  cficcp 
his   said  majesty's  liege  subjects  then  and  there  assembled &c. 
to  play  at  dice,  thirty  false,  deceitful  and  loaded  dice,  to  be 
then  and  there  used  in  play,  which  ssud  dice  were  then  and 
there  played  with  by  divers  of  his  majesty's  liege  subjects 
then  and  there  so  assembled  for  the  purpose  aforesaid,  they 
the  said  L.  S.,  T.  L.  and  J.  R.  then  and  there  well  knowing 
and  each  of  them  well  ktiowing  the  same  dice  by  them  so 
produced,  and  then  and  there  so  as  aforesaid  played  with,  to 
be  at  the  time  of  producing  the  same  as  aforesaid,  and  at  the 


(o)   See  a  similar  precedent    spiracy  to  raise  the  price  of  the 
Cro.  C.  A.  201. — An   abstract    funds,  3  M  and  S.  67  as  to  fraud 
of  the  indictment  against  Lord    at  play  ante  680. 
Cochrane  and  others  for  a  con- 

Crim.  Law.  Vol.  III.  4  E 
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duced  as  aforesaid,  (not  knowing  the  said  dice  at  the  time 
of  such  play  to  he  false,  deceitful,  and  loaded  dice,}  theo  and 
there  did  lose  great  sums  of  money,  that  is  to  say,  F.  J.  esq. 
did  then  and  there  lose  the  sum  of  seven  pounds  of  lawful 
money  of  Great  Britain,  G.  L.  esq.  did  then  and  there  also 
lose  the  sum  of  six  pounds  and  six  shillings  of  like  lawful 
money,  and  J.  B.  ^sq.  did  then  and  there  sdso  lose  the  sum 
of  five  pounds  and  five  shillings  of  like  lawful  money,  by 
playing  respectively  with  certain  other  persons  to  the  jurors 
aforesaid  as  yet  unknown,  with  the  said  false,  deceitful  and 
[*  1161]lpaded  dice,  and  were  then  and  there  severally*  cheated  and 
defrauded  of  the  said  respective  sums  of  money  by  playing 
with  the  same  dice  as  aforesaid,  ta  the  great  dainage  of  the 
said  F.  J.,  G.  L*  and  J.  B.  to  the  evil  example  of  all  others 
in  the  like  ca.se  offending,  and  against  die  peace  of  our  8ai4 
lord  the  king,  his  crown  and  dignity.  [Second  count  for 
fraudulently  producing^  £sPc.  omitting  the  conspiracy, "] 

8«d'uce  ar-P^^*^^^  ®^  ^^*^  minds  and  dispositions,  and  not  regardii^ 

tificers,     the  laws  and  sta.tute8  of  this  realm,  on,  &c.  with  force  and 

and  to  con  arms,  at,  &c.  aforesaid,  unlawfully,  and  wickedly,  did  coii- 

T7  ^^t     ^P^^9  combine,  confederate,  and  agree  together,  and  aloog 

foi  eigrn      with  a  certain  person  whose  surname  is  B.  but  whose  chris- 

purls!  {^p)  tian  name  is  as  yet  unknown  to  the  jurprs  aforesaid,  and  S. 

H.  and  divers  other  persons  whose  names  are  to  the  juit»« 

aforesaid  unknown,  to  contract  with,  entice  and  persuade, 

and  to  endeavour  to  seduce  and  encourage  divers  artiiicen 

and  workmen  then  concerned   in  and  employed^   or  whQ 

should  have  worked  at  or  been  employed  in  printing  calicoes 

s^d  cottons,  or  in  making  and  preparing  any  blocks,  plates, 

engines,  tools  or  utensils  for  such  manufactory,  to  go  out  of 

Great  Britain  to  parts  beyond  the  seas,  to  wit,  to  Haift- 

burgh,  in  parts  beyond^  ^^  seas,  and  also  to  export  from  Greajt 

Britain  to  paxtsf  beyond  the  s^as,  to  wit»  to  Hamburg^  m 

parts  beyond  the  seas,  divers  blocks,  plates,  engines,^  tool% 

and  utensils^  and  divert  P^^ta  of  divers  blocks,  plates,  ea- 

gin.e&,  tools  and  utensik^  commonly  u^e<JL  in  and  which  ifer^ 

proper  for  the  preparing,  working  up  and  finishing  of  iks 

calico  and  cotton  printing  manufactures.     And  die  jurorsi 

&c.  do  further  present  that  the  said  person  whose  surname 

(p)  This  was  the  ip()ictment    from  the  croHii  officet     9e(^  «f« 
against  Lammens   and  Ismail-    ffuice  iinte  54d  to  54& 
bones.  A*  D«  1798.  and  obtained 
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h  B.  and  S.  H.  in  pursuance  of,  kni  according  to  the  said 
conspiracy,  combination,  confederacy,  and  agreement  be- 
tween the  said  J.  B.  L.  R.  S.  the  said  person  whose  sur- 
name is  B.,  and  S.  H.  so  as  aforesaid  before  had,  afterwards, 
to  wit,  on, the  same  day  and  year  aforesaid,  with  force  and 
aHns,  at,  &c.  aforesaid,  unlawfully  did  contract  with,  entice 
and  persuade,  and  endeavour  to  seduce  and  encourage  one 
K.  L.  he  the  said  R.  L.  then  being  an  artificer  and  workman 
who  had  worked  at,  and  been  employed  in  printing  calicoes 
and  cottons,  and  in  making  and  preparing  certain  engines  for 
the  manufactor}'^  of  printing  calicoes  and  cottons  to  go  out 
of  Great  Britain  to  parts  beyond  the  seas^to  wit,  to  Hamburgh, 
in  parts  beyond  the  seas,  by  promising  unto  him  the  said  R.  L. 
that  he  should  be  paid  the  sum  of  sixty  pouiids  down,  have 
the  expences  bf  his  journey  to  Hambui-gh  paid,  and  the  sum 
of  thi-ee  guineas  weekly,  until  he  should  oe  eihployed  in  a 
manufactory  of  printing*  calicoes  and  cottons  intended  toi*  1162] 
be  established  and  set  up  at  Hamburgh  aforesaid,  and  that 
he  should  be  paid  one  penny  for  every  yard  of  calico  and  cot- 
ton which  he  should  print  at  sdch  manufactory,  and  if  he 
should  not  have  sufficieht  and  constant  employment  in  print- 
ing calicoes  and  cottons,  then  that  he  the  kaid  R*  L.  should 
be  paid  the  said  sum  of  three  guineas  weekly,  as  before. 
And  the  jurors,  &c.  do  further  present,  that  the  ssiid  person 
nAose  surname  is  B.,  and  S.  H.,  iii  further  pursuance  of,  and 
according  to  the  conspiracy,  combination^  bonfederacy,  and 
agreement  between  the  said,  &c.  fthe  parties  charged  ivith 
conspiring'^']  so  as  aforesaid  before  nad,  afterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  at,  &c.  [the place  where  the 
contract  was  made]  unlawfully  did  cotltract  witU,  ^iitice  and 
persuade,  tod  endesLvour  to  sedtkce  ahd  eticoiira^  ohe^.  1^. 
the  said  J.  T.  then  and  there  being  an  artifice^  and  workman 
concerned  and  employed  in  printing  calicoes  Ihd  cottons^  to 
go  out  of  Great  Britain,  to  parts  beyond  the  seas,  to  wit,  to 
Hambargh,  in  parts  heyotid  the  ^e^d,  by  theft  dnd  there  pro- 
mising the  said  J.  T.  that  fifty  pounds  should  be  paid  down 
to  him  the  said  J.  T.  that  his  debts  should  be  paid,  that  he 
should  have  three  guineas  a  iV^eek,  and  a  house  to  live  ih, 
and  firing  for  nothing,  to  wit,  at,  &c.  aforesaid,  [the  venue^ 
And  the  jurors,  &c.  do  further  present,  that  the  said  R.  S. 
in  further  piu-suance  of,  and  according  to  the  said  conspira- 
cy, combination,  confederacy  and  agreement^  between  th^m 
the  said,  &c.  so  ^s  aforesaid  had,  afterwards,  to  wit«  on  the 
same  day  and  year  aforesaid,  at,  &c.  Unlawfully  did  entic6 
and  persuade,  and  endeavour  to  seduce  one  J.  L.^  8tc. 
[state  the  attempt  to  seduce  other  workmen  according  to  thB 
facts.]  And  the  jurors,  &c.  do  funher  pfresent^  thit  thfe^. 
s^d  J.  B.  h'  R«  S.  the  .same  perseti  ^hds^  iitthikxn'e  is  B.  tad 
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S.  H.  in  further  pursuance  of,  and  according  to  the  said  com* 
spiracy,  combination,  confederacy,  and  agreement  between 
them  so  as  aforesaid  before  had,  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at,  &c.  aforesaid,  unlawfully 
did  obtain,  acquire  and  get,  and  then  and  there  had  in  their 
custody,  possession,  and  keeping  divers  blocks,  plates,  en- 
gines, tools,  and  utensils,  and  divers  parts  of  divers  other 
blocks,  plates,  engines,  tools,  and  utensils  commonly  used  in, 
and  which  were  proper  for  the  preparing,  working  up,  and 
finishing  of  the  calico  and  cotton  prmting  manufactures,  widi 
intent  to  export,  and  cause  and  procure  the  blocks,  plates, 
engines,  tools,  and  utensils,  and  parts  of  blocks,  plates,  en- 
gines, tools,  and  utensils  to  be  exported  from  Great  Britain, 
to  parts  beyond  the  seas,  to  wit,  to  Hamburgh,  in  parts 
beyond  the  seas,  in  contempt  of  our  said  lord  the  king 
and  his  laws,  to  the  manifest  injury  and  diminution  of  the 
trade  and  commerce  of  Great  iBritain,  to  the  evil  and  per- 
nicious example,  &c.  and  against  the  peace,  &c.  [Second 
[*  ^'^^^] count  stating'  th^  conspiracy  as  in  the  first,  without  anu  overt 
acts,]  [Third  count  stating"  the  conspiracy  as  in  the  firsts  as 
to  seducing  workmen  omitting  the  machinery  and  -without 
overt  acts"^  [Fourth  count  fir  conspiring  to  seduce  y.  T. 
alonCy  without  hying  overt  acts.]     [Fifth  count  for  consptrtng 


Indict- 
ment at 
common 


to  seduce  J.  X.  laying  no  overt  acts.] 

'   '       ~  thi 


That  A.  B.  late  of,  &c.  [and  others]  and  W.  S.  late  o^ 
&c.  on  the  fifth  day  of  October,  in  the  —  year  of  tlie  reign 
Uw  for°a  ^^  ^^""  sovereign  lord  George  the  Third,  now  king,  &c.  being 
conspincy  workmen  and  journeymen  in  the  art,  mystery,  and  manual 
among  occupation  of  a  wheelwright,  and  not  being  content  to  wcn-k 
workmen  ^^^  labour  in  that  art  and  mystery  by  the  usual  number  of 
theLr'wa-  I^ours  in  each  day,  and  at  the  usual  rates  and  prices  for 
pes  and  which  they  and  ouier  workmen  and  joumevmen  were  wont 
lensen  the  and  accustomed  to  Work,  but  falsely  and  n-audulently  con- 
5^*^^' spiring  and  combining  unjustly  and  oppressively  to  increase 
*        and  augment  the  wages  of  themselves  and  other  workmen 


(a)  See  similar  precedents, 
Cro.  C.  C-  127.  Williams  J. 
Conspiracies.  Starkie,  694.  See 
a  precedent  of  an  indictment  to 
diminish  the  time  of  working, 
and  to  compel  the  masters  to 
pay  for  a  whole  day's  work,  4 
\y  entw.  1 1  w — Against  joumcy- 
men  lamplighters  for  conspiring 
to  raise  waae8,4  Wentw.  375.— 
Against  li£ouring  curriers  for 
endeavouring  to  raise  their  wa- 


ffes,  and  to  raise  subscriptiQiia 
for  the  support  of  those  who 
joined  them,  4  Wentw.  lSOw-*« 
A^nst  journeymen  for  con- 
spuring  to  raise  wages  contrarj 
to  the  order  of  justices,  4  Woitw. 
103.  By  concluding  the  above 
precedent  *  contrary  to  tiie  form 
of  the  statute'  it  will  be  good 
under  3  and  3  Edw.  YI.  c«  15.  s. 
1.  see  ante  1142. 
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and  journeymen  in  the  3aid  art,  and  unjusdy  to  exact  and 
extort  great  sums  of  money  for  their  labour  and  hire  in  their 
said  art,  mystery  and  manual  occupation  from  the  masters 
who  employ  them  therein,  on  the  same  day  and  year,  at,  &c. 
aforesaid,  together  with  divers  other  workmen  and  journey- 
men in  the  same  art,  mystery  and  manual  occupation,  whose 
names  to  the  jurors  aforesaid  are  as  yet  unknown,  unlaw- 
fully did  assemble  and  meet  together,  and  so  being  assem- 
bled and  met,  did  then  and  there  unjustly  and  comipdy 
conspire,  combine,  confederate,  and  agree  among  themselves, 
that  none  of  the  said  conspirators  alter  the  same'  —  day 

of would  work  at  any  lower  or  lesser  rate  than  five 

shillings  for  hewing  of  every  hundred  of  spokes  for  wheels, 
and  eight  shillings  for  making  of  every  pair  of  hinder  wheels, 
for  and  or  on  account  of  any  master  or  employer  whatsoever 
in  the  said  art,  mystery  and  occupation,  and  also  that  none 
of  the  said  conspirators  would  work  day  work,  or  labour 
any  longer  than  from  the  hour  of  six  in  the  morning  till  the 
hour  of  seven  in  the  evening  in  each  day,  from  thenceforth, 
to  the  great  damage  and  oppression  not  only  of  their  mas- 
ters employing  them  in  the  said  art,  mystery  and  manual 
occupation,  but  also  of*  divers  others- of  his  majesty's  liege  [#  1164] 
subjects,  to  the  evil  example,  &c.  and  against  the  peace,  &c. 

[Commencement  of  information  as  ante  71    Tnat  R.  N.lnforroa- 
late  of,  &c.  salt  maker,  (and  twelve  others  of  the  same  de-^»Q"  ""  ^« 
scription,)  on,  &c.  and  long  before,  and  from  thenceforth, |^]J["?^^ 
hitherto,  at  the  Borough  aforesaid,  were  and  still  are  sepa-gevernl 
rate  and  distinct  dealers  in  the  making  and  selling  of  salt  suit  ma- 
there,  and  that  each  and  every  of  them,  during  all  the  time^^''"  ^?^. 
aforesaid,  did  separately  use  and  exercise  and  continually  ^Qg^h^^^f 
fi'oni  thenceforth  hitherto  have,  and  each  of  them  hath  there  the  price 
separately  used  and  exercised,  and  each  and  every  of  them^f  8»*lt'(''^ 
still  doth  there  use  and  exercise  the  myster)',  trade,  or  busi- 
ness of  a  maker  and  seller  of  salt,  to  wit,  at,  &c.  aforesaid. 
And  the  said  coroner  and  attorney,  &c.  further  gives  the 
court  here  to  understand  and  be  informed,  that  the  said 
R.  N,  &c.  so  being  severally  and  respectively  dealers  in  the 
making  and  selling  of  salt  as  aforesaid,  together  with  one 
G.  H.  late  of  the  borough  aforesaid,  gentleman,  and  one 
W.  R.  late  of  the  same  borough,  salt  maker,  unlawfully  and 
wickedly  conspiring,  combining,  and  confederating  together, 
to  acquire  and    extort    unreasonable   and  unjust  lucre  to 
themselves,  and  to  distress,  oppress,  and  aggrieve  the  sub- 
jects of  our  said  lord  the  king,  having  occasion  to  buy  salt 
at  the  borough  aforesaid,  afterwards,  to  wit,  on  the  same 


(r)  See  a  similar  precedent^    Cro.  C.  A.  194.    Cro.  C  Ck  ISO. 
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day  and  fear  aforesaid,  at,  &c.  aforesaid,  unlawfully  assem* 
bled  and  met  together,  and  being  so  assembled  and  met  to- 
gether, did  then  and  there  unjustly,  unlawfully,  and  oppres- 
sively, conspire,  combine,  confederate,  and  agree  together, 
to  raise  and  enhance  the  price  of  salt  at  the  borough  afore* 
said,  above  the  then  us^d  and  accustomed  price  of  salt 
there ;  and  for  that  purpose  did  then  and  there  wickedly, 
unlawfully,  and  oppressively  confederate  and  agree  among 
themselves,  that  the  said  R.  N.  &c.  so  being  severally  deal- 
ers in  the  making  and  selling  of  salt  there  as  aforesaid, 
should  not,  nor  should  any  of  them  from  thenceforth  sell 
any  salt  at  the  then  usual  and  accustomed  price  of  salt  at 
the  borough  aforesaid ;  but  that  all  the  salt  that  should  from 
thenceform  be  sold  by  any  of  them  should  be  sold  at  cer- 
tain advanced  prices,  to  wit,  &c.  [here  state  the  extra  pricet 
intended  to  be  put  on  the  various  kinds  of  saltJ]  over  and 
above  the  then  usual  and  accustomed  prices  of  salt,  at  the 
borough  aforesaid ;  and  that  a  certain  part  or  proportion  of 
such  advanced  prices,  to  wit,  the  rate  of  dne  half-peimy  in 
the  bushel  of  all  such  salt  as  should  be  sold  by  any  of  them  the 
said  R.  N.^&c.  should  be  contributed  and  paid  by  the  respec- 
tive  sellers  thereof  into  the  hands  of  a  certain  person,  (to  the 
said  coroner  and  attorney  of  our  said  lord  the  king  as  yet  un- 
{*  1165]  known  for  the*  better  supporting  and  maintaining  the  said 
wicked  and  unlawful  conspiracy  and  combination ;  and  that  the 
said  G.H.  and  W.  R.  should  from  henceforth  act  as  clerks  or  as- 
sistants to  the  said  other  conspirators  for  the  better  carrying 
of  the  said  unlawful  and  oppressive  conspiracy,  combination, 
confederacy,  and  agreement,  into  execution,  and  should  be 
therefore  paid  and  allowed  by  the  said  other  conspirators 
certain  wages  or  salaries,  to  wit,  five  pounds  a  year  each. 
And  the  said  coroner  and  attorney,  &c.  further  gives  the 
court  here  to  understand  and  be  informed,  that  each  of  them 
the  sidd  R.  N.  &c.  in  pursuance  of  the  said  unlawful  and 
oppressive  conspiracy,  combination,  confederacy,  and  agree- 
ment, so  formed  and  made  as  aforesaid,  afterwards,  to  wit, 
on  the  same  day  and  year  aforesaid,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  exhibiting 
this  information,  at,  &c.  aforessud,  did  unlawfully  and  op- 
pressively sell  divers  large  quantities  of  salt,  to  wit,  forty 
thousand  bushels  of  salt  to  divers  liege  subjects  of  our  said 
lord  the  king,  at  the  said  several  and  respective  advanced 
prices,  over  and  above  the  usual  and  accustomed  prices  ot 
salt  at  the  borough  aforesaid,  before  and  at  the  time  of  the 
forming  and  making  of  tiie  said  ludawfiil  and  oppressive 
conspiracy,  combination,  and  agreement,  so  formed  and 
made  as  aforesaid;  and  did  then  and  there  respectively, 
uf>on  the  said  s^vtrtl  quantities  of  salt^  unlawfully  and  op- 
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pressively  ask,  demand,  and  receive  the  said  advanced  prices 
from  the  respective  purchasers  of  such  salt ;  and  that  the 
said  R.  N.  &c.  and  each  and  every  of  them  respectively, 
after  the  forming  and  making  of  the  said  unlawful  and  op- 
pressive conspiracy,  combination,  confederacy,  and  agree- 
ment, and  in  pursuance  thereof,  to  wit,  on  the  said,  &c.  and 
on  divers  other  days  and  times  between  that  day  and  the 
day  of  exhibiting  this  information  at.  Sec.  aforesaid,  did  un- 
lawfully contribute  and  pay  into  the  hands  of  the  person 
aforesaid,  (to  the  said  coroner  and  attorney  of  our  said  lord 
the  king  as  yet  unknown)  divers  large   sums   of  money 
arising  from  the  sale  of  the  said  salt  at  the  advanced  prices 
aforesaid,  for  the  better  supporting  and  maintaining  of  the 
said  wicked  and  imlawful   conspiracy,    combination,   con- 
federacy, and  agreement;  and  that  the  said  G.  H.  and  W. R. 
in  pursuance  and  execution  of  the  said  unlawful  and  oppres- 
sive conspiracy,  combination,  confederacy,  and  agreement, 
so  formed  and  made  as  aforesaid,  on  the  siud,  &c.  and  on 
divers  other  days  and  times,  between  that  day  and  the  day 
of  exhibiting  this  informauon  at,  &c.  aforesaid,  unlawfully, 
wickedly,  and  oppressively,  did  act  as  clerks  or  assistants 
to  the  said  other  conspirators  in  and  for  the  better  carrying 
ef  the  said  unlawful  and  oppressive  conspiracy,  combina- 
tion, confederacy,  and  agreement   into  execution,   to   the 
great  damage,  oppression,  and*  grievance  of  aU  the  liege  [*  1166] 
subjects  of  our  said  lord  the  king,  purchasing  salt  at  uie 
borough  aforesaid,  to  the  evil  and  pernicious  example,  &c. 
and  against  the  peace,  &c. 

That  one  H.  T.  late  of,  &c.  serge  maker,  [and  several^P^^ 
others]  being  workmen  and  labourers  in  the  woollen  "^*^^*c-!^^^^^ 
ture,  and  divers  other  persons  (to  the  jurors  aforesaid  asmenwi^ 
jtt  unknown,)  being  also  workmen  and  labourers  in  theweaver^ 
woollen  manufacture,  on,  &c.  with  force  and  arms,  at,  hcJf^  ^^    ' 
did  unlawfully,  and  pemiciouslv  form  and  unite  themselves  ^^^1^,^^ 
into  an  unlawful  club  and  comoination,  and  did  make  and  master 
ordain  certain  unlawful  and  arbitrary  bye  laws,  rules,  and  or-  ^*^  W 
ders  among  themselves,  thereby  unlawfully  and  P^J^^^i^w^^^y  a'lJSl^^^. 
intending  to  govern  themselves  and  other  serfi;e  weavers  anatrary  to- 
workmen,  laborers,  and  persons  concerned  i^^the  woollen  certain 
manufacture,  and  unlawfully  and  unjustly  to  exact  and  ^^'f^i^^^L 

-  hy  ooviBpi* 

racy.  (•) 

(s)  See  a  similar  precedent  than  seven  years^  4  Wentw*  100* 

Gro.  C«  C.  134*  See  a  precedent  An  indictmeat  for  conspiring  to 

fgainatjoume^en  leather  drea-  induce  a  man  to  torn  a  person 

%ers  for  c<wspiring  not  to  work  out  of  hii  %mjjio:pa»nU  &  Ba|i* 

in  any  place  where  a  person  was  iUfL  4 V 
td^e»  to  l4^am.  the  tfiiift  fqr  Uas 
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tort  great  sums  of  money  from  the  said  serge  Mreavers, 
workmen,  and  labourers,  by  means  thereof,  which  said  bye 
laws,  rules,  and  orders,  are  as  follows,  that  is  to  say  [here 
set  out  such  of  the  laws  as  are  known.]     And  that  the  said 
.   H.  T.  &c.  on,  &c.  at,  &c.  aforesaid,  with  force  and  arms, 
did  unlawfully  assemble  and  meet  together,  and  being  so 
unlawfully  assembled  and  met  together,  did  then  and  there 
unlawfully  and  unjustly  conspire,  combine,  confederate,  and 
agree  together  that  none  of  them  the  said  H.  T.  &c.  after  die 
fourteenth  day  of  March  then  next  ensuing,  would  work  for 
any  master  or  person  whatsoever  who  should  employ  any 
serge  weaver  or  other  person  who  should  thereafter  infringe  or 
break  any  or  either  of  the  said  unlawful  rules,  orders,  or  bye 
laws,  unless  such  person  or  serge  maker  so  to  be  employed 
should  first  pay  the  sum  of  twenty  pounds  to  the  members 
of  the  said  club  for  the  use  thereof,  as  a  penalty  for  break- 
ing the  rules  of  the  same.     And  the  jurors,  &c.  do  furdier 
present,  that  one  R.  W.  serge  weaver,  did  then  and  there 
break  one  of  the  said  bye  laws,  rules,  and  orders,  that  is  to 
say,  that  the  said  R.  W.  did,  &c.  [state  the  breach  of  the 
bye  law  by  the  said  R,   W.]  and  that  the  said  R.  W.  did 
then  and  there  refuse  to  ps^  the  said  sum  of  twenty  pounds, 
or  any  other  sum  of  money  to  the  members  of  the  said 
club  for  the  use  thereof  as  a  penalty  for  breaking  such 
rule  and  order,  and  that  one  J .  B.  being  a  master  serge 
weaver  after  the  said  ^..  W.  had  so  as  aforesaid  broken  the 
.said  bye  law,  rule,  and  order,  that  is  to  say,  on,  &c.  at,  &c. 
[*  1167]  aforesaid,  did  employ  the  said  R.  W.  in  the  way  of  his* 
trade  and  business,  as  a  workman  and  labourer  in  the  woollen 
manufacture,  to  weave  serge.  And  the  jurors,  &c.  do  fiirther 
present,  that  the  said  H.  T.  &c.  well  knowing  the  premises^ 
and  in  pursuance  of  the  said  unlawful  conspiracy,  combina- 
tion, confederacy  and  agreement,  afterwards,  to  wit,  on,  &c. 
aforesaid,  at,  &c.  aforesaid,  did  refuse  to  weave  serge  or 
work  for  the  said  J.  B.  because  he  the  said  J.  B.  did  then 
and  there  employ  the  said  R.  W.  and  still  do  and  each  of 
them  still  doth  refuse  to  weave  serge,  or  work  for  the  said 
J.  B.  for  the  cause  aforesaid,  to  the  great  damage,  &c.  to 
the  evil  exiunple,  &c.  and  against  the  peace,  &c. 
Fx)ra  con-      That  I.  S.  late  of,  &c.  [setting  out  the  names  and  additions 
spiracy  hyof  all  the  defendants]  together  with  divers  other  evil  disposed 
journey-    persons,  to  the  number  of  one  thousand  and  more,  whose 
JP^"™*"**' names  are  to  the  jurors  aforesaid  as  yet  unknown,  on,  &c- 
tonusethc^^^  force  and  arms,  at,  &c.  being  workmen  and  joumcy- 
pi  ire  of    men  in  the  art,  mystery,  and  manual  occupation  of  weavers, 
labour,      qj^^j  j^q^  being  content  to  work  and  labour  in  that  art  and 
othcre*     mvstery  at  the  usual  rates  and  prices  for  which  they  and 
iromwork-otner  such  workmen  and  joumejrmen  had  been  wont  and  ac- 
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customed  to  work,  but  unlawfully  devising  and  intending ^ff»"*d 
unjustly  and  oppressively  to  augment  and  increase  die  wages  ^5^^^  ^"^^i 
of  themselves  and  other  workmen  and  journeymen  in  the  son.    8e-  ' 
said  art,  mystery,  and  manual  occupation,  and  unlawfully  cond 
and  unjustly  to  exact  and  extort  great  sums  of  money  for ^**"?5*^ 
their  labour  and  hire  in  tjie  said  art,  mystery,  and  manual^, 
occupation,  from  the  masters  who  employed  them  therein, 
did  unlawfully,  unjustly,  and  corruptly  combine,  conspire, 
consult,  consent,  and  agree  among  then\selve8  to  demand, 
exact,  and  obtain  for  themselves  and  other  workmen  and 
journeymen  in  the  said  art,  mystery,  and  manual  occupation 
from  the  masters  who  employed  them  therein,  greater  wages, 
hire,  and  reward  for  their  labour  and  work  as  such  workmen 
and  journeymen,  than  the  usual  and  customary  wages,  hire, 
and  reward,  then  usually  paid  for  their  labour  and  work  aa 
such  workmen  and  journeymen  by  the  masters  who  em* 
ployed  them  as  such  workmen  and  journeymen  in  the  said 
art,  mystery,  and  manual  occupation.     Ami  the  jurors,  &c, 
do  further  present,  that  in  pursuance  of  the  said  conspiracy, 
combination,  and  agreement,  and  in  order  to  carry  their  said 
intentions  into  effect,  the  said  J.  S.  &c.  with  the  said  other 
evil  disposed  persons,  whose  names  are  to  the  said  jurors  as 
yet  unknown,  did  then  and  there,  and  for  a  long  time  before 
and  afterwards,  desist  from,  and  totally  leave  and  refiise  to 
continue  their  labour  and  work  as  such  workmen  and  jour- 
neymen, and  did  then  and  there  and  on  divers  other  day^ 
and  times,  as  well  before  as  afterwards,  in  a  violent  and 
tumultuous*  manner  meet  and  assemble  together,  at,  &c.[*  1168] 
aforesaid,  and  divers  other  places,  and  also  Uien  and  there 
and  on  divers  other  days,  as  well  before  as  after,  go  about 
from  place  to  place  and  to  the  warehouses  and  workshops  of 
divers  masters  and  persons  employing  such  workmen  and 
journeymen  in  the  said  art,  mystery,  and  manual  occupation, 
and  particularly  to  the  warehouse  And  workshop  of  one  J.  R. 
and  one  H.  R.  being  masters  and  persons  as  aforesaid,  with 
intent  and  in  order  to  alarm  and  terrify  the  said  J.  R.  and 
H.  R,  and  odier  such  masters  and  employers,  and  by  thre^ 
and  menaces  to  cause  and  procure  the  said  J.  R.  and  H.  R. 
and   other   such  inasters  and  employers,  to  give  greater 
wages,  hire  and  reward  to  such  workmen  and  journeymen 
for  their  labour  and  work  as  such  workmen  and  journeymen 
than  the  usual  and  customary  wages,  hire,  and  reward,  then 
usually  paid  for  their  labour  and  work  as  such  workmen  and 
journeymen  by  the  masters  who  employed  them  as  such 
journeymen  and   workmen  in  the  said  art,  mystery,  and 
manual  occupation,  and  did  then  and  there  cause  and  pro- 
cure, and  compel  divers  such  workmen  and  journeymen  to  ^ 
leave  and  desist  from  the  work  and  labour  m  which  they 
Crtm.Law.                       Vol.  III.                            4F    I 
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were  respectively  employed  as  such  workmen  and  journey- 
men, and  did  taen  and  there  with  force  and  arms,  seize, 
take,  and  carry  away  from  divers  workmen  and  journeymen 
in  the  said  art,  mystery,  and  manual  occupation,   divers 
shutdes  of  and  belongihg  to  such  workmen  and  journeymen 
respectively,  and  by  them  respectively  used  in  their  work 
and  labour  as  such  workmen  and  journeymen,  and  did  also 
then  and  there,  and  on  divers  other  days,  as  well  before  as 
after,  unlawfully,  riotouslv,  and  tumultuously  assemble  and 
,    gather  themselves,  togetner,  at,  &c.  aforesaid,  and  divers 
other  places  in  the  said  county,  and  remain  and  continue 
together  for  divers  long  spaces  of  time,  to  wit,  the  space  of 
twelve  hours  each  of  the  said  days,  and  during  all  those 
times  make  divers  great  riots,  routs,  tumults,  and  distur- 
bances, to  the  great  terror  of  all  the  lie^  and  peaceable 
subjects  of  our  said  lord  the  king,  and  did  also  then  and 
there,  to  wit,  on,  &c.  aforesaid,  with  force  and  arms,  unlaw- 
fuUv,  riotously,  and  tumultuously  break  and  enter  a  certain 
building,  situate  and  being  at,  &c.  aforesaid,  called  the  New 
Bailey,  used  for  the  confinement  of  felons  and  other  oflEen- 
dcrs,  and  divers,  to  wit,  five  hundred  shuttles  then  and  there 
being  in  the  said  building,  did  then  and  there,  with  force  and 
arms,  unlawfully,  riotously^  and  tumultuously  seize,  take,  and 
carry  away,*  and  did  also  then  and  there,  to  wit,  on,  &c.  with 
force  and  arms,  unla>irfully,  maliciously,  riotously,  and  tumul- 
tuously set  fire  to  the  said  building,  and  bum,  consume,  and 
destroy  the  same,  to  the  great  damage  and  oppression  not  only 
[*  1 169]  of  the*  masters  employing  diem  and  other  workmen  and  jour- 
ne3rmen  in  the  said  art,  mystery^,  and  manual  occupation, 
but  also  pf  divers  other  liege   subjects  of  our   said  lord 
the  king,   in  contempt  of  our  said  lord  the  king  and  his 
Second      laws,  and  against  the  peace,  &c.     That  the  said  J.  S.  &c. 
ScTioC'  *^8^^^^  ^*^^  divers   other  evil  disposed   persons  to   the 
Uc  number  of  five  hundred  and  more,  whose  names  are  to  die 

jurors  aforesaid  as  yet.unknown,  afterwards,  to  wit,  on,  &c. 
with  force  and  arms,  at,  &c.  aforesaid,  in  the  county  afore- 
said, did,  unlawfully,  riotously,  routously,  and  tumultuousfy 
assemble  and  gather  together,  with  intent  to  break  and  dis- 
turb the  public  peace  of  our  said  lord  the  king,  and  being 
so  then  and  there  assembled  and  gathered  togedier,  did  then 
and  there,  with  force  and  arms,  make  a  great  noise,  riot, 
rout,  tumult,  and  disturbance,  and  did  then  and  there  re^ 
main  and  continue  together,  making  such  noise,  riot,  rout, 
tunuilt,  and  disturbance,  for  a  long  space  of  time,  to 
wit,  the  space  of  twelve  hours* '  [Proceed  as  in  the  last  count 
Jrom  the  asterisJ^,'] 
Agairet  That  I.  S.  late  of,  &c.  and  I.  L.  late  of,  &c.  being  evil  dis- 
™**^'      posed  persons,  and  contriving  and  unlawfully,  wickedly,  and 
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maliciously  intending  to  injure,  prejudice,  and  aggrieve  di-ropc  ma. 
vers  good  and  worthy  subjects  of  this  reaJm,  being  respec-^^^^^*  [mv 
lively  journeymen  ropemaKers,  and  to  deprive  them  of  the  not  to  cm- 
means  of  their  livelihood,  heretofore,  to  wit,  on,  &c.  at,  &c.pIoy  jour- 
aforesaid,  did  unlawfuUj^onspire,  combine,  and  confederate  "*>"**" 
and  agree  together,  and  to  and  with  divers  other  persons  to^g^"*"^, 
the  jurors  aforesaid  as  yet  unknown,  being  respectively  mas- had  left 
ter  ropemakers,  that  they  would  not,  nor  would  eidier  of  ^J>«ir  !«* 
them  retain  or  employ  any  Journeymen,  who  should  ^^^ve  ™|*5*^'J^ 
their  respective  services  witnout  the  consent  of  the  person hig  con- 
or  persons  they  might  have  last  worked  for.      [And  tnc  ju-ient  («) 
rors,  &c.  do  further  present,  that  in  pursuance  of  the  said 
conspiracy,  combination,  confederacy,  and  agreement  be- 
tween the  said  I.  S.  and  I.  L.  so  as  aforesaid  had,  the  said 
I.  S.  and  I.  L.  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  8cc. 
aforesaid,  did  respectively  refuse  to  retain  and  employ  G. 
H.,  I.  K.  &c.  being  then  and  there  respectively  journeymen 
ropemakers,  and  who  had  before  then  respectively  left  the 
service  of  M.  N.,  O.  P.  &c.  for  whom  they  had  last  worked, 
without  the  consent  of  the  said  M.  N.,  O.  P.  fee  for  and  on 
account  of  their  having  left  such  service  as  aforesaid,]  to 
the  great  damage,  &c.  in  contempt,  &c.  to  the  evil  example. 
&c.  and  against  the  peace,  &c.     [Second  count  leaving  out  aU 
within  the  brackets.]  [*  1170] 

R^That  A.  S.  late  of,  &c.  and  T.  C.  late  of,  &c.  wickedly.  For  a  con- 
unjustly,  and  maliciously  devising  and  intending  to  aggrieve  fP^JJ^y  ^ 
one  J.  K.  and  also  to  subject  him  without  any  just  cause  to^°|J|"^ 
divers  costs^  and  charges,  and  to  force  and  oblige  him  to  the  sum  of 
undergo  and  suffer  many  great  and  arduous  troubles  both  ofjff^lOOon 
body  and  mind,  on,  &c.  at,  8tc.  aforesaid,  wickedly,  ^o^aw-^?^  ^^*^ 
fully,  and  maliciously  did  conspire,  combine,  confederate, ^u  swom 
and  agree  together,  to  cause  and  procure  the  sum  of  one  before  the 
thousand  one  hundred  pounds,  to  be  indorsed  upon  a  cer- jj^****^.  ^ 
tain  precept  of  our  lord  the  now  king,  called  a  bill  of  Mid-^f^^cfbills 
dlesex,  issued  out  of  the  court  of  our  said  lord  the  now  of  Middle- 
king,  before  the  king  himself,  by  virtue  whereof  the  said»«-  (0 
].  K.  might  be  arrested  to  answer  in  the  same  court  at  the 
suit  of  the  said  T.  C.  by  the  name  of  T.  J.  with  an  inten- 
tion that  the  said  J.  R.  might  be  compelled  to  find  bail  for 
the  said  sum  of  one  thousand  one  hundred  pounds,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  that  the  said  T.  C.  in  pursuance  of,  and  according 
to  the  conspiracy,  combination,  confederacy,  and  agreement,  ^ 
so  as  aforesaid  had  and  made  between  him  the  said  T.  C. 
and  the  said  A.  S.  afterwards,  to  wit,  on,  &c.  that  is  to  say. 


(a)  From  the  MS.  of  a  gentle-        (0  See  a  similar  precedent  4 
man  of  the  bar.  Wentw.  94. 
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at,  fcc.  aforesaid,  in  his  own  propHer  person  came  before 
B.  B.  gentleman,  then  and  ^till  being  deputy  to  W.  M. 
then  and  yet  signer  of  the  said  precepts  of  our  said  lord 
the  now  king,  called  bills  of  Middlesex,  out  of  the  court 
of  our  said  lord  the  king  before^he  king  himself,  f  which 
said  W.  M.  by  virtue  of  his  said  office,  and  according  to 
the  custom  ot  the  said  court  was  such  signer  in  that  be- 
half) and  the  said  T.  C.  in  pursuance  of^  and  according 
to  the  said  wicked  conspiracy,  combination,  confederacy,  and 
agreement,  so  as  aforesaid  had  and  made  between  him  die 
said  T.  C.  and  the  said  A.  S.  afterwards,  to  wit,  om  the 
aaid,  &c.  at,  &c.  aforesaid,  did  take  his  corporal  oadi  upon 
the  holy  gospel  of  God  before  said  B.  B.  then  and  there 
having  full  and  sufficient  power  and  authority  to  adminis- 
ter  an  oath  to  the  said  T.  C.  in  that  behalf,  by^  virtue  of 
a  eertain  act  of  parliament  made  at  a  parliament,  holden 
by  several  prorogations  at  Westminster,  on  the  twentieth  of 
January,  in  the  twelfth  year  of  the  reign  of  the  late  king 
George  the  First,  of  Great  Britain,  France,  and  Ireland, 
entitled,  &c.  and  did  then  and  there  before  the  said  B.  B. 
the  deputy  aforesaid,  upon  his  oath  aforesaid,  falsely,  mali- 
ciously, wickedly,  and  corruptly  say,  depose,  swear,  and 
make  affidavit  in  writing  amongst  other  things,  that  the  said 
J.  R.  was  then  justly  and  truly  indebted  to  him  the  said  T. 
C.  in  the  sum  of  one  thousand  one  hundred  pounds,  for 

affidk- 
phdn- 
in  court 
may  more  fully  appear,  whereas  in  truth  and  in  fiact,  at  the 
time  at  which  the  said  T.  C.  did  take  his  said  oath,  and  make 
{*  117i]his*  said  affidavit  in  form  aforesaid,  the  ssud  J.  R.  was  not 
jusdy  and  truly  indebted  to  the  said  T.  C.  in  the  sum  of 
one  thousand  one  hundred  pounds,  for  money  lent  and  ad* 
vanced  to  the  said  J.  R.  and  the  said  A.  S.  and  T.  C.  at  the 
time  of  taking  such  oath,  and  making  such  affidavit  well 
knew  the  same,  to  wit,  at,  &c.  aforesaid,  and  whereas  in 
truth  and  in  fact,  at  the  time  on  which  the  said  T.  C.  did 
take  his  said  oath,  and  make  his  said  affidavit  in  form  afore- 
said,  the  said  J.  R.  was  not  truly  and  justly  indebted  to  the 
said  T.  C.  in  any  sum  of  money  whatsoever,  lent  and  ad- 
vanced to  the  said  J.  R.  and  the  ^aid  A.  S.  and  T.  C.  at  the 
time  of  taking  such  oath,  and  making  such  affidavit  weU 
knew  the  same,  to  wit,  at,  &c.  aforesaid,  and  whereas  in 
truth  and  in  fact,  at  the  time  on  which  the  said  T.  C.  did 
take  his  said  oath,  and  make  his  said  affidavit  in  form  afore- 
said, he  the  said  J.  R.  was  not  indebted  to  the  said  T.  C. 
in  the  said  sum  of  one  thousand  one  hundred  pounds,  or  in 
any  other  sum  whatsoever,  upon  any  account  whatsoever, 
and  the  said  A.  S.  and  T.  C.  at  the  time  of  taking  such 
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oath,  and  making  such  affidavit  well  knew  the  same,  to  wit, 
at,  &c.  aforesaid,  by  reason  and  means  of  which  said  con- 
spiracy, combination,  confederacy,  and  agreement,  so  as 
aforesaid  had  and  made  between  the  said  A«  S.  and  the  said 
T.  C.  ^e  said  J.  R.  hath  been  put  to  great  expence  of  his 
money,  and  hath  undergone  and  suffered  many  great  and 
arduous  troubles  both  of  body  and  mind,  to  the  great  damage 
of  the  said  J.  R.  to  the  evil  example  of,  &c.  and  against  the 
peace,  &c. 

That  A.  H.  late  of,  &c.   widow,  J.  H.  late  of,  &c.  andForcon- 
R.  H.  late  of,  &c.  being  evil  disposed  persons,  and  wickedly fPJ^^  ^ 
devising  and  intending  unjustly  to  deprive  one  J.  P.  of  his|„nQ^^|, 
good  name,  fame,  credit,  and  reputation,  and  also  to  subject  man  of* 
uie  said  J.  P*  without  any  just  cause,  to  the  pains  and  penal- P^ij*^* 
ties  by  the  laws  of  this  country  inflicted  on  persons  gui^tyJiU  VmT 
of  wiuiii  and  corrupt  perjury,  on,  &c.  with  force  and  arms,throird 
at,  &c«  aforesaid,  among  themselves  did  unlawfully  andoutbythe 
wickedly  conspire,  combine,  confederate  and  agree*  toge-S"^"J^' 
ther,  falsely  and  maliciously  to  charge  and  accuse  the  saidr^  11721 
J.  P.  of  wilful  and  corrupt  perjury,  and  to  indict  him  for^  ^ 

the  same  supposed  crime,  and  the  jurors,  &c.  do  further 
present,  that  m  prosecution  of  the  said  wicked  device  and 
mtentions  of  them  the  said  A.  H.,  J.  H.  and  R.  H.  and  ac- 
cording to  the  conspiracy,  combination,  confederacy,  and 
agreement  between  them  as  aforesaid  had,  the  said  A.  H., 
J.  H.  and  R.  H.  afterwards,  to  wit,  at  the  assizes  and  gene- 
ral sessions  of  oyer  and  terminer  of  our  lord  the  king,  holden 
at,  &c.  on  Saturday  the  twenty-first  day  of  August,  in  the 
fifty-third  year  of  the  reign,  &c«  before  Sir  R.  Gr  one  of 
the  barons  of  our  lord  the  king  of  his  court  of  exchequer. 
Sir  V.  G.  knight,  one  of  the  justices  of  our  said  lord  the 
king  of  the  court  of  C.  P«  and  others,  their  fellows,  jus- 
tices of  our  said  lord  the  king,  assigned  by  letters  patent  of 
our  said  lord  the  king,  under  the  great  seal  of  the  united 


(«)  See  a  precedent  for  con-  S  Burr.    993.    Indictment  for 

spiracj  to    indict   for   forgery  conspiring  to  indict  a  man  for 

where  the  bill  was  thrown  out»  poisoning  horses  under  9  Geo. 

4  Wentw.  96.    For  a  conspi-  i.e.  £2.  who  was  acquitted,  4 

racy  to  indict  for  robbery  where  Wentw.    98.     An  abstract  of 

the  bill  was  thrown  out  in  like  an  indictment  for  conspiring  to 

manner,  Cro.  C.  C.  £77.  7  Ed.  cause  an  innocent  man   to  be 

Indictment  for  a  conspiracy  to  executed  for  robbery,  in  order 

indict  without  naming  the  cnme,  to  obtain  the  reward.  1  Leach 

but  merelystatingitasacapital  45.    And  see  post.  Conspiracy 

offence,  and  that  in*  pursuance  against  Personal  Pn^rtj,  where 

of   the   conspiracy  the   defen-  to  extort  money  has  been  the 

daut  did  inuict,  holden  valid,  design  of  tiie  ofenders. 


#D0  INDICTMENTS.  70R 

kingdom  of  G.  B.  and  I.  to  th^ni  the  said  Sir  R.  G.  Sir 
V.  G.  and  others,  their  fellow  justices  of  our  said  lord  the 
king,  and  to  any  two  or  more  of  them  directed,  (of  whom 
one  of  them  the  said  Sir  R.  G.  and  Sir  V.  G.  or  of  either 
in  the  said  letters  patent  named,  our  said  lord  the  king 
willed  to  be  one,  to  enquire  more  fully  the  truth,  by  the  oa^ 
of  good  and  lawful  men  of  the  county  aforesaid,  and  by  odier 
ways,  means,  and  methods  b^  which  they  should  or  might 
better  know  fas  well  within  liberties  as  without}  by  whom 
die  truth  of  the  matter  might  be  the  better  known  and  en- 
quired  into,  of  all  treasons,  misprisions  of  treason,  insuir- 
rections,  rebellions,  counterfeitines,  clippings,  washings, 
false  coinings,  and  other  falsities  of  the  money ojf  the  United 
kingdom  of  G.  B.  and  I.  and  other  kingdoms  or  dominions 
whatsoever,  and  of  all  murthers,  felonies,  manslaughters, 
killings,  burglaries,  rapes  of  women,  unlawful  meetings,  and 
conventicles,  unlawful  uttering  of  words,  assemblies,  mis* 
prisions,  confederacies,  false  allegations,  trespasses,  riots, 
routs,  retentions^  escapes,  contempts,  falsities,  negligences, 
concealments,  maintenances,  oppressions,  champarties,  de- 
ceits, and  all  other  evil  doings,  offences,  and  injuries  what* 
soever,  and  also  the  accessaries  of  them,  within  die  county 
aforesaid,  (as  well  within  liberties  as  without)  by  whom* 
soever,  and  in  what  manner  soever  done,  committed,  or 
perpetrated,  and  by  whom  or  to  whom,  when,  how,  and 
after  what  manner,  and  of  all  die  articles  and  circumstances 
concerning  die  premises,  and  every  of  them,  or  any  of  them, 
in  any  maimer  whatsoever,  and  die  said  treasons  and  other 
die  {»*emises  according  to  the  laws  and  custom  of  E.  for 
that  time  to  hear  and  determine,  did  falsely  exhibit  a  certain 
bill  of  indictment  against  the  said  J.  P.  by  die  name  and  ad* 
didon  of  J.  P.  late  of  U.  in  die  countv  aforesaid,  gendeman, 
to  Sir  P.  H;  baronet.  Sir  J.  C.  H.  &c.  [here  state  the 
[♦  11 73]  iMmeff*  of  the  grcmd  jurors^  good  and  lawful  men  of  the  said 
county  of  S.  dien  and  there  sworn  and  charged  to  inquire  for 
our  sovereign  lord  the  king,  for  die  body  of  the  saud  count)-, 
and  which  said  bill  of  indictment  was  and  is  as  follows,  that 
is  to  say,  Somerset,  &c.  [here  set  out  the  biii  preferred  ©«r- 
batim,]  And  the  said  A.  H.,  J.  H.  and  R.  H.  did  then  and 
diere  attempt  and  endeavour  as  much  as  in  them  lay,  to  ^ 
the  said  indictment  by  die  said  jury  to  be  found  a  true  bill, 
when  in  truth  and  in  fact  the  matter  therein  contained  was 
wholly  false,  and  so  it  then  and  there  appeared  to  the  said 
juiy,  who  then  and  there  returned  die  said  last  mendoned 
bill  of  indictment,  and  found  the  same  no  true  bill,  to  the 
great  damage,  infamy,  and  disgrace  of  t))p  said  J.  P.  in  con- 
Second  tempt  of  our  said  lord  the  king  and  his  laws,  to  the  evil 
count      example,  &c.  and  against  the  peace,  &c.    And  the  jurors  first 
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above  mentioned. for  our  lord  the  king,  upon  their  oath  afore- 
said further  present,  that  the  said  A.  H.  the  said  J.  H.  and 
the  said  R.  H.  being  such  evil  disposed  persons  as  aforesaid, 
and  further  contriving  and  intending  to  oppress  and  aggrieve 
the  said  J*  P*  and  to  subject  the  said  J*  !*•  and  without  any 
just  cause,  to  the  pains  and  penalty  by  the  laws  of  this  country 
inflicted   on   persons  guilty  of  wilful  and  corrupt  perjury, 
heretofore,  to  wit,  on  the  said,  &c.  with  force  and  arms, 
at,  &c.  aforesaid,   among  themselves,  did    unlawfully  and 
wickedly  conspire,  combine,  confederate,  and  agree  together, 
falsely  and  msiliciously  to  charge  and  accuse  the  said  J.  P. 
of  wilfid  and  corrupt  perjury,  and  to  indict  him  for  the 
same  supposed  crime.     And  the  jurors  first  aforessud,  upon 
their  oath  aforesaid,  do  further  present,  that  in  prosecution  of 
the  said  last  mentioned  wicked  devices  and  intentions  of 
them  the  said  A.  H.,  J.  H.  and  R.  H.  and  according  to  the 
said  last  mentioned  conspiracy,  combination,  and  agreement 
between  them,  so  as  aforesaid  had,  the  said  A.  H.,  J.  H.  and 
R.  H.  afterwards,  to  wit,  at  the  assizes  and  general  session 
of  oyer  and  terminer  of  our  lord  the  king,  holdeo  at  Bridge- 
water  aforesaid,  in  and  for  the  county  of  S.  aforesaid,  on, 
&c.  aforesaid,  before  certain  then  justices  of  our  said  lord 
the  king,  assigned  to  enquire  into,  hear,  and  determine  all 
felonies,  trespasses,  misdemeanours,  crimes,  and  offences 
whatsoever,  before  then  done  and  committed  within  the  said 
county,  did  falsely  exhibit  a  certain  bill  of  indictment  to  cer- 
tain jurors,  being  good  and  lawful  men  of  the  said  county, 
and  then  and  there  sworn  and  charged  to  enquire  for  our 
sovereign  lord  the  king,  for  the  body  of  the  said  county, 
against  the  said  J.  P.  by  the  name  and  addition  of,  &c.  which 
said  last  mentioned  bill  of  indictment  was  and  is  as  follows, 
that  is  to  say,  &c.  [here  set  out  the  bill  / and  proceed*  as  inr#  11741 
^rst  count  to  the  end^     And  the  jurors  first  aforesaid,  uponHiird 
their  oath  aforesaid  do  further  present,  that  the  said  A.  IL,ooaBt  (w) 
J.  H.  and  R.  H.  being  such  evil  disposed  persons  fu  afore* 
said,  and  devising  and  intending  to  oppress  and  aggrieve  the 
said  J.  P.  and  unjusdy  to  accuse  him  of  having  been  guilty 
of  wilful  and  corrupt  penury,  and  to  subject  him  to  the 
pains  and  penalties  thereof,  on  the  said,  &c.  with  force  and 
arms,  at,  &c.   aforesaid,  did  unlawfully  and  wickedly  con- 
spire, combine,  confederate,  and  agree  together  falsely  to 
cnarge,  indict,  and  accuse  the  said  J-  P*  that  he  the  said  J .  P. 


(w)  Thatthis  count  bgood  see  act  of  conspiring  may  be  proved 

6  Mod*  186.   8Mod.S2],    Ld.  by  coUatend  cu-cumstances,    1 

Raym.    1 169.   Admitted   Burr.  tila.  Rep.  S98. 1.  Sirs.  144. 
995.  Hawk.b.  1.  c  72.  s.  1.  The 
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had  committed  wilful  and  corrupt  perjury,  to  the  greit 
damage,  infamy,  and  disgrace  of  the  said  }.  P.  to  the  evil 
example,  &c.  and  ^eainst  the  peace,  &c. 
Fop  indict-  i^^t  J.  S.  late  of,  &c.  and  M.  S.  late  of,  &c.  being  per- 
son for*'*  sons  of  an  evil  mind  and  wicked  disposition,  and  devising 
fSarging  and  intending  to  deprive  one  W.  G.  of  his  good  naine, 
fiUmps  fame,  credit,  and  reputation,  and  also  to  subject  the  said  W. 
vmiiu^  G.  without  any  just  cause  to  the  loss  of  his  life,  and  for- 
on  the  tri-fciture  of  his  goods  and  chattels,  lands  and  tenements,  on, 
al*  &c.  at,  &c.  aforesaid,  wickedly  and  maliciously  did  conspire, 

combine,  and  agree  amongst  themselves  to  indict  and  cause 
to  be  indicted  the  said  W.  G.  for  a  crime  or  offence  liable  by 
the  laws  of  this  kingdom  to  be  punished  capitally,  (x)  and 
to  prosecute  the  said  W.  G.  upon  such  indictment.  And  the 
jurors,  &c.  do  further  present,  that  the  said  J.  S.  and  M.  S» 
according  to  the  conspiracy,  combination,,  and  agreement 
aforesaid,  between  them  as  aforesaid,  before  had,  afterwards, 
to  wit,  on,  &c,  at  the  session  of  wer  and  terminer  of  our 
ssdd  lord  the  king  then  holden  at  New  Sarum  aforesaid,  in 
and  for  the  said  county  of  Wilts,  before  the  honourable  Sir 
R.  A.  knight,  one  of  the  barons  of  his  majesty's  court  of 
Exchequer,  and  E.  W.  esqiure,  one  of  his  said  majes^'s 
Serjeants  at  law,  and  others  tkeir  fellows,  justices  of  our 
said  lord  the  king,  assigned  by,  &c.  [here  recite  the  commtS' 
sion  as  in  the  last  precedent^"]  to  enquire  of  all  crimes  by  the 
oath  of  N.  P.  esquire,  &c.  [the  names  of  the  g^rand  jurors^ 
good  and  lawful  men  of  the  county  aforesaid,  &en  and  there 
sworn  and  charged  to  enquire  for  our  said  lord  the  king  for 
the  body  of  the  said  county,  falsely,  wickedly  and  mali- 
ciously, and  without  any  reasonable,  or  probable  cause,  did 
indict  and  cause  to  be  indicted,  the  aforesaid  W.  G.  by  die 
name  of  W.  G.  late  of,  &c.  bookseller  and  stationer,  for  that, 
&c.  [here  recite  the  indictment,']  And  the  jurors  of  this  inquisi- 
[*  1175]tion*  on  their  oath  aforesaid,  further  present,  diat  the  said 
J.S.  and  M.  S.  according  to  the  conspiracy,  combination,  and 
agreement  between  them  as  aforesaid  before  had,  afterwards, 
to  wit,  on  the  said,  &c.  and  on  divers  other  days  and  times, 
afterwards,  at  New  Sarum  afoi^said,  in  the  county  afore- 
said,  the  said  W.  G.  upon  the  indictment  aforesaid  wickedly 
and  maliciously  did  prosecute,  until  the  said  W,  G.  after^ 
wards,  to  wit,  at  the  delivery  of  the  gaol  of  our  said  lord  the 
king  of  his  said  county  of  W.  holden  at  New  Sarum  afore- 
said, on,  &c.  before  the  honourable  H.  L.  esquire,  one  of 
the  barons  of  his  said  majesty's  court  of  Exchequer,  W.  H. 
esquire,  serjeant  at  law,  and  others  their  fellows,  justices  of 


{x)  This  is  sufficient,  2  Burr.  993. 
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our  said  lord  the  king,  duly  assigned  to  deliver  his  said  gaol 
of  the  said  county  of  W.  of  the  prisoners  therein  being  by  a 
certain  jury  of  the  county  by  due  form  of  law,  was  acquitted 
of  the  premises  aforesaid  in  the  said  indictment  above  spe* 
ciHed,  by  reason  of  which  said  false  and  malicious  prosecu- 
tions of  the  said  W.  G.  by  them  the  said  J.  S.  and  M.  S.  in 
form  aforesaid,  he  the  said  W.  G.  was  compelled  to  expend 
divers  sums  of  money,  and  to  undergo  divers  hardships  ok 
body  in  his  defence  to  the  prosecution  aforesaid,  to  the  great 
damage,  disgrace,  and  infamy  of  the  said  W.  G.  to  the  evil 
example,  &c.  and  against  the  peace,  &c. 

That  A.  R.  late  of,  &c.  H.  B.  late  of,  &c.  J.  D.  late  of,Forac4)ii- 
&c.  wickedly  and  maliciously  devising  and  intending  un^^pi'^y^^ 
justly  to  vex,  oppress,  and  aggrieve  one  J.  C.  and  to  deprive ^J^J^ 
him  of  his  good  name,  fame,  credit,  and  reputation,  on.  See.  haying 
at,  Sec.  aforesaid,  wickedly  and  unlawfully  did  among  them*  stolen 
selves  conspire,  combine,  confederate,  and  agree,  falsely  and^''*®*^.^?* 
without  any  reasonable  or  probable  cause  whatsoever,  tOcontpira* 
cjiarge  and  accuse  the  said  J.  C.  with  having  taken  out  of  a  tors,  and 
certain  bag  a  quantity  of  human  hair  (which  bag  was  con-***'**^ 
tained  in  a  certain  bale  which  consisted  of  five  bags  of  hair)L^gJ^ 
of  the  goods  and  chattels  of  the  siud  A.  R.    And  die  jurors, note  and 
&c.  do  further  present,  that  the  said  H.  B.  afterwards,  to™*«>«y 
wit,  on  the  said,  &c.  aty  &c.  aforesaid,  in  pursuance  of  and?|^^^ 
according  to  the  said  conspiracy,  combination,  confederacy,tor.  (y)* 
and  agreement  between  him  and  the  said  A.  R.  and  J.  D.  so 
had  as  aforesaid,  did  say  to  the  said  J.  C.  that  he  the  said 
J.  C.  was  a  man  of  credit,  and  that  he  the  said  J.  C.  had 
better  make  it  up  than  have  his  credit  blasted.     And  the 
jurors,  &c.  do  further  present,  that  the  said  A.  R.  in  pur- 
suance of  and  according  to  the  said  conspiracy,  combination, 
confederacy,  and  agreement  between  him  the  said  H.B»  and 
J.  D.  so*  had  as  aforesaid,  afterwards,  to  wit,  on  the  said,[*  ll'^^J 
&c.  at,  &c.  aforesaid,  unlawfully  and  wickedly  did  exact, 
receive,  and  take  of  and  from  the  said  J.  C.  the  sum  of 
thir^  pounds   of  lawful  money  of  Great  Britain,  of  the 
monies  of  the  said  J.  C.  and  also  a  certain  promissory  note 
in  writing  bearing  date  the  said  twenty-eighth  day  of  Fe- 
bruary, in  the  thirtieth  year  aforesaid,  signed  under  the 
hand  of  the  said  J.  C.  for  the  payment  of  the  sum  of  thirty- 
three  pounds  to  one  T.  H.  or  order,  six  weeks  after  date, 
and  which  said  note  was  indorsed  by  the  said  T.  H.  to  the 
said  A.  R.  for  and  as  a  composition  for  the  pretended  of- 


(y)  See  this  precedent,  3  Burr,    holden  valid.     It  is  also  to  be 
1320.  where  several  objections    £Mind  Cro.  C.  C.  155. 
were   taken  to  it,  bat  it  was    * 

Crim.  Law,  Vol.  III.  4  G 


.  I 


604  INDICTMENTS  FOR 

fence  above  mentioned,  and  to  desist  from  any  prosecuticm 

against  the  said  J.  C.  for  the  same,  which  said  sum  of  thir^* 

three  pounds  hath  been  since  paid  by  the  said  J.  C.  in  dis* 

charge  of  the  said  note,  whereas  in  truth  and  in  fact  the  said 

J.  C.  never  was  guilty  of  the  said  supposed  offence,  so  falsely 

charged  against  him  as  aforesaid,  or  of  any  suchlike  offence, 

to  the  great  damage,  impoverishing  and  disgrace  of  the  said 

J.  C.  to  the  evil  and  pernicious  example,  &c.  and  also  against 

the  peace,  &c.  (z) 

mentfora      ^^^  T^^*  late  of,  &c.  J.  P.  late  of,  &c.  and  J.  M.  late 

conspiracy  ^^»  &c.  being  evil  disposed  persons,  and  wickedly  devising 

to  lay  in.   snd  intending  to  oppress,  injure,  aggrieve,  and  impoverish 

formation  one  P.  J.  H.  commonly  called  and  known  by  the  name  of 

prosecutor  J*  ^*  ^^^Y'*  ^"»  ^^'  ^*"^  force  and  arms,  to  wit,  at,  &c-  afore- 
for  illegal  said,  unlawfully,  unjustly,  maliciously,  and  wickedly  did 
insurance  tonspire,  combme,  confederate  and  agree  together,  by  false 
in  the  lot-  information,  suggestion,  and  accusation,  before   some  one 
then  ob-    ^^  mor^  of  his  majesty's  justices  of  the  peace,  to  cause  and 
tain  money  procure  the  said  P.  J.  H.  to  be  arrested  and  imprisoned  as 
from  him   a  rogue  and  vagabond,  for  some  falsely  alledged  offence 
raom^  t  ^S*^^*^  ^^  ^*^'  made  to  prevent  illegal  insurances  in  the 
lottery,  and  by  force  and  terror  of  such  arrest  and  imprison- 
ment to  extort  a  large  sum  of  money  from  the  said  P.  J.  H. 
to  prevent  his  being  prosecuted  to  cpndemnation  as  a  rogue 
vagabond  as  aforesaid,  by  false  testimony.    And  the  jurors, 
&c.  do  further  present,  that  the  said  J.  P.  in  furtl^er  pursu- 
ance of  the  said  conspiracy,  combination,  confederacy,  and 
agreement  afterwards,  to  wit,  on  the  said,  &c.  at,  &c.  afore- 
said, did  appear  before  P.  C.  esquire,  then  and  yet  being  one 
of  the  justices  of  our  said  lord  the  king,  assigned,  &c.  and  did 
then  and  there  upon  the  oath  of  him  the  said  J.  P.  and  before 
the  said  P.  C.  then  and  there  being  such  justice  as  aforesaid^ 
falsely  give  information  in  substance  and  to  the  effect  follow- 
ing, tnat  is  to  say,  that  he  the  said  J.H.  (meaning  the  sud  P.J. 
[*  1177]  H.)*  did  on,  &c.  unlawfully  at  Warren-street,  in  the  parish 
of  Saint  Pancras  in  the  said  county  of  Middlesex,  receive 
of  and  from  the  said  J*  P<  the  sum  of  Ss.  3d.  for  and  in  con- 
sideration of  an  agreement  then  and  there  made  to  repay 
unto  the  said  J.  P.  the  sum  of  one  guinea  if  a  certain  ticket 
numbered  2  in  the  then  present  Irish  lottery,  should   be 
drawn  fortunate  or  imfortunate  on  the  seventeenth  day  of 
drawing  of  the  said  lottery.     And  the  jurors,  &c.  do  fur- 
ther present,  that  the  said  T.  W.,  J.  P.  and  J.  M.  in  fur- 
ther pursuance  of  the  said  conspiracy,  combination,  con- 


(x)  It  is  not  necessary  to  aver    Salk.  174.  1  Stnu  193* 
Che  chaige  to  have  been  false»  1- 
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federacy,  and  agreement,  afterwards,  to  wit,  on  the  said, 
&c.  at,  &c.  aforesaid,  caused  and  procured  the  said  justice 
to  make  and  grant  his  warrant  in  writing  under  his  hand 
and  seal,  for  liie  apprehending  and  bringing  of  the  said  J. 
H.  (meaning  the  said  P.  J.  H.)  before  the  said  justice,  to  be 
examined  and  dealt  with  according  to  law  for  the  said  pre- 
tended offence.  And  the  jurors,  &c.  do  further  present,  that 
the  said  T.  W.,  J.  P.  and  J.  M.  in  further  pursuance  of  the 
said  conspiracy,  combination,  confederacy,  and  agreement, 
afterwards,  to  wit,  on  the  said,  &c.  at,  &c.  aforesaid,  caused 
and  procured  the  said  P.  J.  H.  to  be  arrested  by  his  body 
and  to  be  kept  and  detained  in  custody  for  a  long  space  of 
time,  to  wit,  for  the  space  of  two  days,  by  virtue  of  the 
said  warrant  for  the  cause  aforesaid.'  And  the  jurors,  &c. 
do  further  present,  that  the  said  T.  W.,  J.  P.  and  J.  M.  in 
further  pursuance  of  the  said  conspiracy,  combination,  con- 
federacy, and  agreement,  afterwards,  and  whilst  the  said  P. 
J.  H.  was  kept  and  detained  in  custody  as  aforesaid,  to  wit, 
on,  &c.  at,  &c.  aforesaid,  did  offer  and  propose  to  the  said 
P.  J.  H.  that  if  he  the  said  P.  J.  H.  would  pay  unto  them  the 
said  T.  W.,  J<  P.  and  J.  M.  a  certain  large  sum  of  money, 
to  wit,  the  sum  of  twenty  pounds,  that  they  the  said  T.  W., 
J.  P.  and  J.  M •  would  give  such  evidence  before  the  said 
justice  upon  the  heanhg  of  the  said  information,  as  should 
mduce  the  said  justice  to  acquit  and  discharge  the  said  P.  J. 
H.  of  the  said  offence.  And  the  jurors,  &c.  do  further  pre- 
sent, that  afterwards,  to  wit,  on  me  said,  &c,  at,  &c.  afore- 
said, the  said  P.  J.  H.  having  been  so  imprisoned  as  afore- 
said, for  the  space  of  time  aforesaid,  in  order  to  prevent  his 
being  unduly  and  by  false  testimony  convicted  as  a  rogue 
and  vagabond  under  the  said  false  cnarge  and  information, 
so  as  aforesaid  exhibited  against  him  before  the  said  P.  C. 
so  being  such  justice  as  aforesaid,  by  the  ssdd  J.  P.  in  pur- 
suance of  the  said  before  mentioned  cpnspir&cy,  combma^ 
tion,  confederacy,  and  agreement,  did  pay  to  the  said  T.  W., 
J.  P.  and  J.  M.  a  large  sum  of  money,  to  wit,  the  sum  of 
ten  pounds,  whereas  in  truth  and  in  fact  the  said  P.  J.  H. 
was  not  guilty  of  the  said  offence  so  charged  and  imposed 
upon  him  as  aforesaid ;  to  the  great  damage  of  the  said  P. 
J.  H.  to*  the  evil  example,  &c.  and  against  the  peace,  &c.[*  1178] 
And  the  jurors,  &c.  do  turAcr  present,  that  the  ssdd  T.  W.,  Second 
J.  P.  and  J.  M.  being  evil  disposed  persons  and  wickedly  dc-  *^""^ 
vising  and  intending  to  oppress,  aggrieve,  inj^e,  and  im- 
poverish the  said  P.  J.  H.  afterwards,  to  wit,  on  the  said, 
&c.  with  force  and  arms,  at,  &c,  aforesaid,  unlawfully,  un- 
justly, wickedly,  and  maliciously  did  conspire,  combine, 
confederate,  and  agree  falsely  to  charge  and  accuse  the  said 
P.  J.  H.  of  having  received  of  and  from  the  said  J.  P.  the 
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sum  of  3«.  td.  for  and  in  consideration  of  an  agreement  that 
he  the  said  P.  J.  H.  would  repay  unto  the  said  J.  P.  the  sum 
of  one  guinea,  if  a  certain  ticket  numbered  2  in  the  then 
Irish  state  lottery  should  be  drawn  fortunate  or  unfortu- 
nate, on  the  seventeenth  day  of  the  drawing  of  the  said  state 
lotteiy.  And  the  jurors,  &c.  do  further  present,  that  the 
said  T.  W.,  J.  P.  auid  J.  M.  afterwards,  to  wit,  on  the  said, 
&;c.  in  pursuance  of  the  said  last  mentioned  conspiracy,  com« 
bination,  and  confederacy  and  agreement^  falsely,  wickedly 
and  unlawfully,  did  charge  and  accuse  him  the  said  P.  J.  H. 
of  the  said  last  mentioned  offence,  whereas  in  truth  and  in 
fact  the  said  P.  J.  H.  was  not  nor  is  guilty  of  die  same,  and 
the  said  T.  W.,  J.  P.  and  J.  M.  then  and  there  well  knew 
him  not  to  be  guilty  of  the  same,  and  that  the  said  T.  W., 
J.  p.  and  J.  M.  in  further  pursuance  of  the  said  last  men- 
tioned conspiracy,  combination,  confederacy,  and  agreement, 
afterwards,  to  wit,  on  the  said,  &c.  unlawfully,  wickedly, 
and  unjusdy,  did  obtain,  acquire,  and  get  into  their  hands 
and  possession  of  and  ifrom  the  said  P.  J.  H.  the  sum  of 
ten  pounds  of  him  the  said  P.  J.  H.  under  the  aforesaid 
false  colour  and  pretence,  and  also  under  the  colour  and 
pretence  of  concealing  the  said  last  mentioned  supposed 
ofience,  and  for  not  prosecuting  the  said  P.  J.  H.  to  cod- 
viction  for  the  same,  to  the  great  damage,  fcc.  to  the  evil 

^J[~^  example,  &c.  and  against  the  peace,  &c.  And  the  jurors, 
&c.  do  further  present,  that  die  said  T.  W.,  J.  P%  and  J.  M. 
on  the  said,  &c.  at,  &c.  aforesaid,  wickedly,  unlawfully, 
and  maliciously  did  conspire,  combine,  confederate  and 
agree  together  that  he  the  said  J.  P.  should  on  his  corpo* 
rai  oath  before  some  one  of  his  majesty's  justices  of  the 
peace  in  and  for  the  said  county  of  Middlesex,  charge  the 
said  P.  J.  H.  by  the  name  of  J.  H.  that  he  the  said  P.  J.  H. 
had  received  of  and  from  the  said  J.  P.  the  sum  of  Ss.  Sd.  for 
and  in  consideration  of  an  agreement  made  between  him  the 
said  J.  P.  and  the  said  P.  J.  H.  that  he  the  said  P.  J.  H. 
would  repay  to  the  said  J.  P.  the  sum  of  one  guinea,  if  a 
certain  ticket  numbered  in  the  then  present  Irish  lottery 
should  be  drawn  fortunate  or  unfortunate,  on  the  seven- 
teenth day  of  the  drawing  of  die  said  lotteiy,  with  a  wick- 
ed intent  uien  and  diere  by  means  of  the  tenor  of  the  said  £dse 

\*  11 79]  charge*  and  accusation,  to  extort  from  the  said  P.  J.  H. 
large  sums  of  die  monies  of  the  said  P.  J.  H.  whereas  in 
truth  and  in  fact  he  the  said  P.  J.  H.  never  was  guil^  of 
the  said  last-mentioned  offence ;  and  the  said  T.  W.,  J  •  P. 
and  J.  M.  well  knew  him  the  said  P.  J.  H»  to  be  innocent 
of  the  said  offence.  And  the  jurors,  &c.  do.  furdier  pre- 
sent, that  afterwards,  to  wit,  on  the  said,  &c.  at,  &c.  afwe- 
said,  the  said  T,  W.,  J.  P.  and  J.  M.  in  pursuance  of  die 
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said  last-mentioned  conspiracy,  combination,  confederacy 
and  agreement,  under  the  tenor  of  the  said  false  accusa- 
tion above  mentioned,  did  unlawfully,  wickedly,  and  inju- 
riously obtain,  acquire,  and  get  into  tneir  hands  and  posses^ 
sion  of  and  from  the  said  P.  J.  H.  a  large  sum  of  money, 
to  wit,  the  sum  of  ten  pounds  of  the  monies  of  the  said 
P.  J.  H.  to  the  great  damage  of  the  said  P.  J.  H.  &c.  [as 
before.] 

That  R.  B.  late  of,  &c.  P.  J.  late  of,  &c.  R.  G.  late  of,POTacon- 
&c.  and  E.  C.  late  of,  &c.  being  persons  of  evil  name,  f*™^»*ha^fc  ^ 
and  dishonest  conversation,  and  not  endeavouring  to  seekp^p^fn 
their  living  by  honest  labour,  according  to  the  laws  of  this  with  being 
kingdom  of  England,  but  compassing,  devising,  and  con-^^^||^^<^^ 
spirmg  amongst  themselves  by  what  unlawful  means  they^^^  child, 
might,  unlawfully  and  unjustly  to  obtain  and  acquire  into  in  order  ta 
their  hands  and  possession,  the  goods,  chattels,  and  moneyohtain 
of  the  honest  liege  men  and  subjects  of.  the  said  l^y  A^?^"^Kim 
queen,  to  maintain  their  dishonest  and  diabolical  course  of /^\ 
living,  on,  &c.  at,  &c.   falsely,  unlawfully,  wickedly,  and 
craftily,    contriving,    intending,  conspiring,    and  devising 
among  themselves  to  deceive  and  defraud  one  P.  P.  the 
younger  of  London,  mercer,  not  only  of  his  monies,  but  also 
to  deprive  him  the  said  P.  P.  of  his  good  name,  fame,  estate 
and  credit,  and  to  bring  him  the  said  P.  P.  into  the  greatest 
hatred,  scandal,  contempt  and  infamy,  amongst  all  the  liege 
men  and  subjects  of  the  said  lady  the  queen,  on,  &c.  afore- 
said, at,  fcc.  aforesaid,  falsely,  unlawfully,  deceitfully,  mali-< 
ciously,  and  for  the  cause  of  wicked  gain,  conspired,  con- 
trived, consulted  and  acreed  among  themselves  talsely,  im- 
justly,  wickedly,  and  cUabolically  to  charge  and  accuse  the 
said  P.  P.  to  be  the  father  of  a  cnild  whereof  the  said  £.  C. 
was  then  pregnant,  as  they  then  and  there  pretended  and  by 
the  conspiracy  among  them  so  as  aforesaid  before  had,  then 
and  there  with  force  and  arms,  &c.  they  did  falsely  and  ma- 
liciously affirm,  and  every  one  of  them  then  and  there*  didr#  1180} 
falsely  and  maliciously  affirm,  that  he  the  said  P.  P.  then 
lately  before  had  carnal  knowledge  of  the  body  of  her  tlie 
said  £.  C.  and  had  carnally  known  the  said  £.  C.  and  that 
he  the  said  P.  P.  was  the  father  of  the  pretended  child 
whereof  the  ssud  £.  C  was  then  pregnant  as  she  asserted 


J  a)  This  precedent  is  from  3  cased,  but  the  objection  was 
.  Rajm.  37.  It  was  the  in-  overruled  by  the  coart  See  an 
dictment  a^inst  Best,  and  held  indictment  for  conspiracy  to  in- 
valid, 1  Sdk.  174*  It  was  ob-  duce  a  person  to  marry  a  wo- 
jected  to  it  that  it  did  not  aver  man,  by  giving  out  that  she  was 
the  innocence  of  the  party  ac-  pregnant  liy  him,  4  Wentw.  79. 
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and  pretended,  and  that  for  the  further  execution  of  the  pre* 
mises  they  the  said  R.  B.  B.  J.  R.  G.  and  £.  C.  then  and 
there  agreed  and  concluded  among  themselves  that  he  the 
said  R.  B.  should  go  to  the  said  P.  P.  and  should  falselv, 
wickedly,  maliciously,  and  for  the  sake  of  wicked  gam 
should  charge  and  accuse  him  the  said  P.  P.  that  he  the  said 
P.  P.  then  lately  before  had  had  carnal  knowledge  of  die 
body  of  the  said  £.  C.  and  had  carnally  known  her  the  said 
E.  C.  and  that  he  the  said  P.  P.  was  the  father  of  the  said 
pretended  child  whereof  they  pretended  that  she  the  said 
£.  C.  was  pregnant;  and  the  jurors,  &c.  do  further  say, 
that  the  said  R.  B.  in  execution  of  the  premises,  and  ac- 
cording to  the  said  conspiracy,  consultation,  and  agreement 
among  them  the  said  R.  B.  P.  J.  R.  G.  and  £.  C.  as  afore- 
said before  had,  afterwards,  to  wit,  on  the  said,  &c.  at,  he. 
aforesaid,  with  force  and  arms,  &c.  falsely,  wickedly,  mali- 
ciously, diabolically,  and  for  the  sake  of  wicked  gain,  in  the 
hearing  of  many  faithful  liege  men  and  subjects  of  the  said 
lady  the  queen,  charged  and  accused  the  said  P.  P.  that  he 
the  said  P.  P.  then  lately  before  had  had  carnal  knowledge 
of  the  body  of  the  said  £.  C.  and  had  camallv  known  her 
the  said  £.  C.  and  that  he  the  said  P.  P.  was  the  father  of 
the  said  pretended  child  whereof  they  affirmed  the  said  E.  C. 
then  was  pregnant,  to  the  g^eat  damage,  scandal,  and  defa- 
mation of  the  said  P.  P.  to  the  worst  and  most  pernicious 
example,  &c.  and  against  the  peace,  &c. 
Indict.  That  W.  H.  late  of,  &c.  W.  N.  late  of,  &c.  and  T.  J.  late 

eonspiracy^^»  being  evil  disposed  persons,  and  wickedly  and  unjustly 
and  de-  devising  and  intending  to  defraud  one  J.  W.  of  his  monies, 
frauding  aon,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  falsely,  fraudu- 
penon  of  lently,  and  unlawfully  did  conspire,  combine,  confederate, 
midet  pre-^^^  ^S^^?  among  themselves  to  obtain,  acquire,  and  get 
tence  of  into  their  hands  and  possession  of  and  from  B.  the  wife  of 
procuring^  the  said  J.  W.  a  great  sum  of  money  of  him  the  said  J.  W. 
*^^^^ under  a  false  colour  and  pretence  of  procuring  for  G.  W. 
place  of  the  son  of  the  said  J.  W.  and  B.  W.  the  office  and  place  of  de- 
deputy      puty  of  the  said  W.  H.  as  comptroller  of  his  majesty's  customs 

r""^f  *th'  *"  P^*^  °^  Milford,  and  the  members  and  creeks  there- 
Qug^o^g^unto*  belonging;  and  the  said  W.  H.  in  pursuance  of  and 

the  port  ofaccording  to  the  said  conspiracy,  combination,  confederacy, 
Milrord. 

W  

[*  1181] 

**  (h)   See  similar   precedents,    the  abstract  of  a  precedent  for 

Cro.  C.  C.  107.    Starkie*  696.  procuring  money  by  coaspuracj 

See  a  precedent  for  conspiring  and  pretence  of  obtaining  an  of* 

to  extort  money,  under  pretence  fice  from  the  lords  of  the  tren- 

of  procuring  a  place  in  the  cus-  sury,  2  Campb.  2£9« 

tom-house,  Cro.  C.  A.  198.  and 
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and  agreement  between  him  and  the  said  W.  N.  and  T.  J. 
so  as  aforesaid  before  had,  afterwards,  to  wit,  on  the  said, 
&c.  at,  &c. '  aforesaid,  falsely,  fraudulently,  unlawfully,  and 
deceitfully  did  pretend  to  tne  said  B.  W.  that  he  the  said 
W.  H.  then  had  as  comptroller  of  his  majesty's  customs  in 
the  port  of  Milford  aforesaid,  and  the  members  and  creeks 
thereunto  belonging,  power  and  authority  then  and  there  to 
appoint  the  said  G.  W.  to  be  his  deputy,  and  that  the  said 
T.  J.  in  pursuance  of  and  according  to  the  said  conspiracy, 
combination,  confederacy,  and  agreement  between  him  and 
the  said  W.  H.  and  W.  N.  so  as  aforesaid  before  had,  did 
then  and  there  fraudulently  pretend  and  affirm  to  the  said 
B.  W.  that  he  the  said  T.  J.  nad  power  and  authority  on  be- 
half of  the  said  W.  H.  to  dispose  of  the  said  office  and  place 
of  deputy  to  the  said  J.  W.  for  the  said  G.  W.  his  son,  and 
that  the  said  T.  J.  and  W.  N.  in  pursuance  of  and  according 
to  the  said  conspiracy,  combination,  confederacy,  and  agree- 
ment between  them  and  the  said  W.  H.  so  as  aforesaid  had, 
afterwards,  to  wit,  on  the  said,  &c.  at,  &c.  aforesaid,  by  the 
false  pretences  aforesaid,  and  also  under  colour  and  pretence 
of  a  certain  deputation  purporting  to  be  under  the  hand 
and  seal  of  the  said  W.  H.  and  purporting  that  the  said 
W.  H.  had  thereby  deputed  and  empowered  the  said  G.  W. 
to  act  and  officiate  for  him  the  said  W.  H.  as  his  depu^  in 
the  office,  business,  and  employment  of  a  comptroller  of  the 
customs  at  A.  a  member  or  creek  belonging  to  the  chief  port 
of  M.  aforesaid,  fraudulently  and  unlawfully  did  obtain,  ac* 
quire,  and  get  into  their  hands  and  possession  the  sum  of 
fifty  pounds  of  lawful  money  of  Great  Britain,  of  the  monies 
of  the  said  J.  W.  of  and  from  the  said  B.  W.  that  is  to  say, 
the  said  T.  J.  the  sum  of  fifteen  pounds,  and  the  said  W.  N, 
the  sum  of  thir^r-five  pounds,  whereas  in  truth  and  in  fact 
the  said  W.  H.  nad  not  then  any  power  to  appoint  the  said 
G.  W.  to  be  his  deputy,  nor  in  any  wise  to  depute  and  em- 
power him  the  said  G.  tV.  to  act  and  officiate  for  him  the  said 
W.  H.  as  his  deputy  in  the  office,  business,  and  emplojonent 
as  a  comptroller  of  the  customs  at  A.  aforesaid,  to  the  great 
damage  of  the  said  J.  W.  to  the  evil  and  pernicious  example, 
&c.  and  against  the  peace,  &c. 

That  W.  G.  late  of,  &c.  and  W.  B.  late  of,  &c.  being  evilFor  con- 
disposed  persons,  and  wickedly  devising  and  intending  one  ■P"'"'Jf*® 
A.  L.  not  only  of  his  credit  and  good  reputation  unjusUy  tOnj^^ji^ 
deprive,  but  also  to  obtain  and  acquire  to  themselves  ofreoeiviDg^ 
and  from  the  said  A.L.  divers  large  sums  of  money,  on,  &c.»*olcn 
with  force  and  arms,  at,  &c.  aforesaid,  did  amongst  them-^J^^*"^ 
selves  conspire,  combine,  confederate,  and  agree  falsely  tOobuinin^ 
charge  and  accuse  the  said  A.  L.  with  having  lately*  beioremonej  for 
received  stolen  goods.    And  the  jurors,  &c.  do  further  pre-[*  ^  W2] 
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<^o"*'  sent,  that  the  said  W.  G.  and  W.  B.  afterwards,  to  wit,  od 
^e^sione  ^^  said,  &c.  at,  &c.  aforesaid,  according  to  the  said  conspi- 
&  causing  racy,  combination,  confederacy,  and  ago^ement  between 
him  to  lay  themselves  before  had  as  aforesaid,  falsely,  wickedly,  and 
out  a  »um  f^^  ^j^^  gj^j^g  q£  luyust  lucre  and  gain,  did  in  the  presence 

for  the      ^^^  hearing  of  divers  persons,  charge  and  accuse  him  the 
entertain-  the  said^  A.  L.  that  he  the  said  A.  L.  had  bought  hats  that 
roent  of     were  stolen,  knowing  them  to  be  stolen^  and  that  they  die 
Ipira^on   ^^^^  W.  G.  and  W.  B.  did  then  and  there  falsely  pretend 
at  one  of   s^nd  affirm  to  die  said  A.  L.  that  a  bill  of  indictment  was 
their         then  found  at  the  general  session  of  the  peace,  holden  at  the 
houses,  (c)^^^  Sessions-house  on  Clerkenwell-green,  in  and  for  the 
said  county  of  M.  on,  &c.  then  last  past  against  him  the  said 
A.  L.  for  receiving  stolen  goods,  knowing  the  same  to  have 
been  stolen,  whereas  in  truth  and  in  fact  there  was  not  at 
the  time  of  such  charge  and  accusation,  nor  at  any  time  be- 
fore or  since,  any  bill  or  bills  of  indictment  whatsoever  in 
any  manner  found  against  the  said  A.  L.  for  the  said  sup- 
posed offence  so  falsely  charged  on  him,  or  for  any  such  like 
crime,  and  whereas  in  truth  and  in  fact  the  said  A.  L.  was 
never   guilty  of  the  said  supposed   offence,  or  any  other 
offence  of  that  kind.     And  tne  jurors,  &c.  do  further  pre- 
sent, that  by  the  said  false  accusations  and  by  divers  threats, 
menaces,  and  allegations  of  diem  the  said  W.  G.  and  W.  B, 
that  he  the  said  A.  L.  should  be  transported  into  parts  be- 
yond the  seas  for  the  said  pretended  offence,  they  the  said 
W.  G.  and  W.  B.  did  afterwards,  to  wit,  on  the  said,  &c.  at 
&c.  aforesaid,  demand,  receive,  and  take  of  the  said  A.  L. 
one   piece  of  gold  coin  of  the  proper  coin   of  this  realm, 
caUed  a  guinea,  for  and  as  a  composition  of  the   said  pre- 
tended offence,  and  to  discharge  the  said  A.  L.  from  all 
further  prosecution  for  the  same,  and  they  the  said  W.  G« 
and  W.  B.  did  also  then  and  there  by  the  false  and  wicked 
pretences  aforesaid,  unlawfully  cause  and  procure  the  said 
A.  L.  to  expend  and  lay  out,  and  the  said  A.  L.  did  then 
and  there  expend   and    lay  out  twenty-three  shillings  of 
lawful  money  of  Great  Britain,  at  the  dwelling-house  of  the 
said  W.  B.  m  wine  and  other  liquors,  in  the  company  and 
for  the  entertainment  of  them  the  ssdd  W,  G.  and  W.  B.  to 
the  great  damage,  infamy,  and  disgrace  of  the  said  A.  L. 
to  die  evil  and  pernicious  example,   &c.  and  against  die 
peace,  &c. 
For  con-       That  J.  P.  late  of,  &c.   E.  his  wife,  and  J.  H.  late  of, 
spiring^ to  &e.   being  evil   disposed  persons,  and  wickedly  devising 
m^^ith  ^^^  intending  unjustly  to  deprive  one  H.  S*  of  his  good 


(c)  See  similar  precedents,  Cro.  C*  C.  135.    Starkie»  692. 
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luune,  fame,  credit  and  reputation,  and  also  to  subjett*"^'.^ 
the  said  H.  §.  without  amr  just  cause  to  the*  loss  of  hisJIJ^indictf 
life,  and  the  forfeiture  of  his  goods,  on,  &c.  with  force  ment 
and    arms,  at,  &c.  aforesaid,  among  themselves  did   un-afr&lnst 

lawfully    and    wickedly    conspire,    combine,    confederate,!**™  ^*^' 
1  r  %     t  i_  1  1  •  \  -WW  g^     %       »     Uic  same 

and  agree  lalsely  to  charge  and  accuse  the  said  H.  S.  that  he^^)^^]^  ' 
the  said  H.  S.  had  then  lately  before  feloniously  ravished  was  re* , 
and  carnally  known  the  ssud  E.  against  her  will  and  consent,  J.**"*^  ™>* 
And  die  jurors,  &c.  do  further  present,  that  the  said  J.  P.,  E.^?{j^*J^  .„. 
his  wife,  and  J.  H.  afterwards,  to  wit,  on  the  said,  &g.  at, tent  to  ob- 
&c.   aforesaid,  according  to  die  conspiracy,  combination, taii>  money 
confederacy,  and  agreement  between  them  as  aforesaid  had,^™  ^"°* 
falsely,  unlawfully,  and  for  wicked  gain  sake,  in  the  presence  pi^g^n 
and  hearing  of  divers  peiTsons,  did  charge  and  accuse  the^ 
said  H.  S.  diat  he  the  said  H.  S.  had  then  lately  before  felo- 
niously ravished  and  carnally  known  the  said  E«     And  the 
jurors,  &c.  do  further  present,  that  in  further  prosecution  of 
the  said  wicked  devices  and  intentions  of  them  the  said  J* 
P.,  E.  his  wife,  and  J.  H.,  and  according  to  the  conspiracy, 
combination,  confederacy,  and  agreement  between  tnem  as 
aforesaid  had,  the  Said  E.  afterwards,  to  wit,  on  die  said, 
&c.  at,  &c.  aforesaid,  did  upon  her  oadi  faUely  charge  and 
accuse  the  said  H.  S.  before  T.  D.  esquire,  then  and  yet  be- 
ing one  of  the  justices  of  our  said  lord  the  king,  assigned, 
&c.  that  he  the  said  H.  S.  than  lately  before  had  carnal 
knowledge  of  the  body  of  her  the  said  £.  against  her  con- 
sent.    And  the  jurors,  Arc  do  furdier  present,  that  in  further 
prosecution  of  the   said  wicked  devices  and  intentions  of 
them  the  said  J.  P.)  E.  his  wife,  and  J.  H.,  and  according  to 
the  conspiracy,  combination,  confederacy,  and  affteement  be- 
tween them  as  aforesaid  had,  the  said  E.  wife  of  J.  P.  after- 
wards, to  wit,  at  a  general  quarter  session  of  the  peace  of 
our  said  lord  the  king,  holden  at  the  new  Sessions-house  on 
Clerkenwell-green,  in  and  for  the  county  of   Middlesex 
aforesaid,  on  Monday  the  fourth  day  of  July  in  the  year 
aforesiud,  before  W.  M.  esquire.  Sir  S.  S.  knight,  J.  S.  ^and 
W.  H.  esqvures,  and  others  their  fellows,  justices  of  our 
ssud  lord  the  king,  assigned,  &c.  did  falsely  exhibit  a  certain 
bill  commonly  called  a  bill  of  indictment,  against  the  said 
H.  S.  by  the  name  and  addition  of  H.  S.  late  of  the  parish 
of  St.  Andrew,  Holborn,  in  the  county  of  Middlesex,  yeo- 
man, to  J.  S.   gendeman,  &c.  [name  ail  the  grand  jurymen 
to  whom  the  biu  was  exhibited,]  good  and  lawfal  men  of  the 
said  county  of  Middlesex,  then  imd  there  sworn  and  charged 
to  enquire  for  our  said  lord  the  king  for  the  body  of  the 


(i)  See  similar  precedents*  Cnk  C.  C.  124.   Stwki^  690. 
Crim.  Law.  Vol.  III.  4  H 
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ssid  county,  which  said  bill  of  indictment  was  bjr  the  said 
jurors   above  named  then  and  there  returned  in  the  court 
aforesaid,  before  the  said  justices  of  our  ssud  lord  the  king 
[*  11 84]  above  named,  and  others  their  fellows*  aforesaid,  thus  in- 
dorsed, ^^  not  found,"  which  said  bill  follows  in  these  words, 
to  wit,  [recite  the  bill  exhibited^  verbatim^]  with  intent  to  ob- 
tain and  acquire  unjustly  to  them  the  said  J.  P.,  £.  his  wnfe, 
and  J.  H.  of  and  from  the  said  H.  S.  divers  sums  of  money 
for.compounding  the  said  pretended  felony  and  rape  so  fidsely 
charged  upon  him  as  aforesaid,  to  the  great  damage,  &c. 
to  the  evil  and  pernicious   example,  &c.    and  against  the 
peace,  &c. 
Tiii^^"     That  H.  P.  late  of,  &c.  C.  W.  late  of,  &c.  and  S.  T.  late 
char^  a    o^y  &c.  being  evil  disposed  persons,  and  contriving  and  ini 
man  wiih  tending  one  G.  G.  not  only  of  his  good  name,  £ame,  credit, 
commit     and  reputation,  wholly  to  deprive,  but  also  to  obtain  and  get 
mmrunil  ^^^  themselves  of  and  from  the  said  G.  G.  divers  sums  of 
crime  with  money,  on,  &c .  at  the  said,  &c.  among  theniselves  did  conspire, 
one  of  thecombmc,  confederate,  and  agree,  falsely  to  charge  and  accuse 
SrE^S  ^^  aaid  G.  G.  that  he  die  said  G.  G.  then  lately  before  had 
therebv     committed  the  crime  of  sodomy,  commonly  called  buggety, 
obtaimng  with  him  the  said  H.  P.'   And  the  jurors,  &c.  do  funher 
money  un- present,  that  the  said  H.  P,,  C.  W.  and  S.  T,  afterwards,  to 

tenc? oV    ^^h  ^"  *^^  **l^'  ^^-  *^**  ^^'  aforesaid,  according  to  the  con- 
concealing  spiracy,  combination,  conCederacy,  and  agreement  between 
the  same   them  as  aforesaid  had,  falsely,  unlawfuUv,  and  wickedly  did 
tH^fXm'^^^^  and  accuse  die  said  6,  G.  that  he  the  said  G.  G.  tiiea 
prosccu.    lately  before  had  committed  the  crim^  of  sodomy,  commoo- 
tioa.  (•).    ly  caJled  buggery,  witii  him  tiie  said  H.  P.  whereas  in  truth 
and  in  fact  me  said  G.  G.  was  never  gailty  of  the  said 
crime,  or  of  any  crime  of  the  like  natvu-e.     And  ths\t  they 
the  said  H.  P.,  C.  W.  and  S.  T.  in  pursuance  of  and  ac» 
cording  to  the  conspiracy,  combination,  confederacy,  and 
agreement  between  them  as  aforesaid  had,  afterwards,  to 
wit,  on  the  said,  &c.  at,  &c.  aforesaid,  unlawfully,  wick^y, 
and  imjustljr  did  obtain,  acquire,  and  get  into  their  hands 
and  possession,  the  sum  of  five  pounds  of  ^wfiil  money 
of  Great  Britain,  of  the  monies  of  the  said  G.  G.  of  and 
from  the  said  G.  G.  under  the  aforesaid  false  colour  and 
pretence,  and  also  uhder  colour  and  pretence  of  concealing 
the  said  supposed  crime,  and  for  not  prosecuting  the  said 
G.  G.  for  tile  same,   to  the  great  damage  of  the  said  G. 
G.  to  the  evil  and  pernicious  example,  fcc.  and  against  the 
peace,  &c.    [There  was  a  count  omiUinff  the  conspiracy  far 
obtaining  money  by.  threats.] 


(ey  See  similar  precedents,  Cro,C.  C.  126.   Starkie,  69S*^ 
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That  F-  N.  H.  late  of,  &c.  R.  C.  late  of,  &c.  and  W.  At  com- 
S.  late   of  the   same   place,    labourers,   being  persons   of™°^**^^ 
wicked   and  depraved   mind  and  of  needy  and  desperate  spiracy  to 
circumstances,   and   seeking   to    get  their  living  by  vari-defraud 
ous    subtle,  fraudulent,   and   dishonest   practices,  on,  Scc^^^P****"^' 
ivith  force  and  arms,  at,  &c.   aforesaid,  unlawfully,   frau*^5Q0Q 
dulently,-*  and  deceitfully  did  conspire,   confederate,  and  worth  of 
agree  together,  to  cheat  and  defraud  S.  G.  C.  of  his  monies ; '^j'*^*  ®'«*- 
and  that  the  said  F.  N.  H.  the  said  R.  C.  and  the  said  W.S.|;^!?!fl^ 

J.  ,         .  ,  .  1  •       •  1  under  pre* 

in  pursuance  of  the  said  conspiracy,  combination,  and  agree- tence  of 

ment  so  as  aforesaid  entered  into  by  them  as  aforesaid,  then  getting 

and  there,  to  wit,  on  the  said,  &c.  did  falsely  pretend  to  the^***™£}*" 

said  S.  G.  C.  that  they  the  said  F.  N.  H.,  R.  C.  and  W.  S.^)"^^ 

were  persons  interested  in  and  connected  with  a  bank  in  ther#  1185] 

country,  and  were  able  to  advance  and  would  procure  to  be 

advanced  a  large  sum  of  money,  to  and  for  the  use  of  the 

said  S.  G.  C.  from  their  bank  in  the  country,  upon  certain 

bills  of  exchange  to  be  accepted  by  the  said  S.  G.  C.  payable 

at  a  iuture  day,  and  to  be  discounted  by  them  the  said  F.  N. 

H.,  R.  C.  and  W.  S.;  by  means  of  which  said  false  pretences, 

they  the  said  F<  N.  H.,  R.  C.  and  W.  S.  did  then  and  there 

Erocure  the  said  S.  G.  C.  then  and  there  to  accept  certain 
ills  of  exchange  for  the  payment  of  certain  large  sums  of 
lawful  money  of  Great  Britain,  in  the  whole  amounting  to  a 
great  sum  oi  lawful  money  of  Great  Britain,  to  wit,  the  sum 
of  five  thousand  pounds,  payable  at  a  day  then  to  come  to 
the  said  F.  N.  II.  or  his  order,  (to  wit)  twelve  bills  of  ex- 
change, for  the  >pa3nnent  respectively  of  the  sums  of  four 
hundred  and  fifty  pounds,  three  hundred  and  fifty  pounds, 
three  hundred   and    fifty  pounds,  two  hundred  and  fifty 

Eounds,  five  hundred  pounds,  five  hundred  pounds,  five 
undred  pounds,  five  hundred  pounds,  five  hundred  pounds, 
five  hundred  pounds,  three  hundred  and  fifty  pounds,  and 
two  hundred  and  fifty  pounds,  and  to  deliver  the  same  so 
accepted  as  aforesaid,  into  the  custody  and  possession  of 
him  the  said  F.  N.  H.  for  the  purpose  of  having  an  ad- 
vance of  money  made  to  him  the  said  S.  G.  C.  on  the  same, 
and  having  the  same  discounted  to  and  for  the  use  of  the 
said  S.  G.  C;  whereas  in  truth  and  in  fact,  they  the  said 
P.  N.  H.,  R.  C.  and  W.  S.  at  the  time  of  making  the  said 
false  pretences  as  aforesaid,  then  and  there,  to  wit,  on  the 
said,  etc.  at,  etc.  aforesaid,  well  knew  that  they  were  not 
interested  in  or  connected  with  any  bank  in  the  country ; 


tledby 


')  This  indictment  was  set-    convicted,  see  the  law,  &c.  ante 
an  eminent  crown  law-    10S0«  , 
yer,  imd  the   def<Nidant8  were 
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and  whereas  in  truth  and  in  fact,  at  the  time  of  making  die 
said  false  pretences  as  aforesaid,  they  the  said  F.  N.  H^ 
R.  C,  and  W.  S.  well  knew  that  they  were  utterly  unable  to 
advance  any  large  sum  of  money  on  the  said  bills  €»f  ex- 
change or  any  of  them,  or  to  discount  the  same  or  any  of 
diem  for  the  use  of  the  said  S«  G.  C.  and  were  then  in  needy 
and  distressed  circumstances  ;  and  whereas  in  truth  and  m 
fact,  at  the  time  of  making  the  said  false  pretences  as  afore* 
said,  diey  the  said  F.  N.  H.,  R.  C,  and  W.  S.  then  and 
there,  to  wit,  on  die  said,  etc.  at,  etc.  aforesaid,  never  in* 
tended  to  advance  any  money  whatsoever  on  the  said  bills  <rf' 
[*  1 186]  exchange  so  accepted  as  aforesaid,  or  to  discount  die  same* 
for  die  use  and  benefit  of  the  said  S.  -G.  C.  but  on  the  cod* 
trary  fraudulendy  to  convert  the  said  bills  of  exchange  so 
accepted  as  aforesaid,  to  their  own  use,  and  utterly  to  cheat 
and  defraud  the  said  S.  G.  C.  of  the  same^  to  the  great  dam- 
age of  die  said  S.  G.  C.  to  die  evil  example,  etc.  and  i^ainst 
Second  the  peace,  etc .  A  nd  the  jurors,  etc .  do  fiirdier  present,  that  the 
count    said  F.  N.  H.,  R.  C.  and  W.  S.  afterwards,  to  wit,  on  the  said, 
etc.  with  force  and  arms,  at,  etc.  aforesaid,  unlawfully,  fraudu- 
lendy, and  deceitfully  did  conspire,  combine,  confederate, 
and  agree  together  to  cheat  and  defraud  the  said  S.  G.  C, 
of  his  monies  ;  and  that  in  pursuance  of  the  said  last  men- 
tioned conspiracy,  combination,  confederacy  and  agreement, 
they  die  said  F.  N.  H.,  R.  C.  and  W.  S.  did  then  and  diere, 
to  wit,  on  the  said,  etc.  at,  etc.  aforesaid,  get  into  thdr 
hands  and  possession  of  and  from  the  said  S.  G.  C.  certain, 
other  bills  of  exchange  accepted  by  the  said  S.  G.  C.  and 
payable  at  a  future  day,  (to  wit)  twelve  other  bills  of  ex- 
change so  accepted  and  payable  as  last  aforesaid,  and  of 
ffreat  amount  and  value,  to  wit,  of  the  amount  and  value  of 
five  diousand  pounds  in  the  whole,  under  a  false  pretence 
that  they  die  said  F.  N.  H.,  R.  C,  and  W.  S.  would  advance 
and  procure  to  be  advanced  to  the  said  S.  G.  C.  upon  die 
security  of  the  said  bills  a  large  sum  of  money,  for  the  use 
of  the  said  S.  G.  C.  they  die  said  F.  N.  H.,  R.  'C.  and  W.S. 
at  the  dme  when  they  so  got  into  dieir  said  possession  the 
said  last  mentioned  bills  of  exchange  so  accepted  as  afore- 
said, then  and  there,  to  wit,  on  the  said,  etc.  at,  etc.  afore- 
said, having  no  intention  to  advance  any  money  or  procure 
any  advance  of  money  upon  the  sidd  uist  mentioned  bills 
for  the  use  of  the  said  S.  G.  C.  but  to  convert  the  same  to 
dieirown  use,  and  utterly  to  cheat  and  defraud  dbe  said 
S.  G.  C.  of  the  same,  to  the  great  damage  and  deception  (^ 
die  said  S.  G.  C.  to  the  evil  example,  etc.  and  against  die 

^wmt  lor  aP*?"^»  ^^     ^^  ^®  jurors,  etc.  do  furdier  present,  that  the 

geatf^l     said  F.  N.  H.,  R.  C.  and  W.  S.  afterwards,  to  wit,  on  die 

.confpincjsame  day  and  year  aforesaid,  with  force  and  aims,  at,  etc. 
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aforesaid,  unlawfully,  fraudulently,  and  deiceitfully  did  con-^<lffnnd, 
spire,  combine,' confederate  and  agree  together,  to  cheat  wid*^^^^ 
defraud  the.  said  S.  G.  C.  of  his  monies,  to  the  great  damage 
of  the  said  S.  G.  C,  to  the  evil  example,  etc.  and  against 
thepeace,  etc. 

lliat  F.  N.  H.  late  of,  etc.  R.  C.  late  of,  etc.  and  W.  S.lndictiiieiit 
late  of,  etc.  being  persons  of  wicked  and  fraudulent  minds^^  ^  ^* 
and  dispositions,  and  in  needy  and  desperate  circumstances,^^^^ 
on,  etc.  with  force  and  arms,  at,  etc.  aforesaid,  unlawfully,antt  to  ob- 
wickedly,  and  deceitfully  did  conspire,  combine,  confede- tain  posset- 
rate  and.  agree  together,  to- cheat  and  defraud  T.  J.  and^J^  ^  * 
P.  J.  of,  etc.  in  the  principality  of  Wales,  dealers  in  wool,qSJ[fnti^ 
of  their  goods,  wares,  and  merchandizes,  and  that  in  pur*of  wool  by 
suance*  of  the  said  wicked,  fraudulent,  and  unlawful  con-P***®"^ 
spiracy,  combination,  confederacy  and  agreement,  ^e  said^i^^ani,' 
W.  S.  afterwards,  to  wit,  on  the  same  day  and  jrear  afore- and  payin{^ 
said,  did  travel  unto  W.  in  the  county  of  G.  and  did  then^i^  bilU 
and  there  falsely  pretend  to  the  said  T.  J.  and  P.  J.  that^J^^g^ 
Ae  said  F.  N.  H,  was  a  merchant  of  credit  and  respecU-good  for 


1187] 

agent  of  the  mercantile  house  of  the  said  F.  N.  H.  at,  &c. 
aforesaid,  and  in  further  prosecution  of  the  said  unlawful 
conspiracy,  the  said  W.  S.  did  then  and  there  contract  with 
the  said  T.  J.  and  P.  J.  for  the  purchase  of  a  certain  num* 
ber  of  packs  of  wool,  to  wit,  twenty-nine  packs  of  wool  of 
mat  value,  to  wit,  of  the  value  of  five  hundred  and  seventy* 
four  pounds  six  shillings  and  four  pence,  to  be  paid  by  cer* 
tain  bills  of  exchange  to  be  then  and  there  drawn  by  the 
ssid  W.  S.  on  the  said  F.  N.  H.  excepting  the  sum  of 
thirteen  pouiids  to  be  paid  in  cash  by  the  said  W.  S.  and 
the  said  T.  J.  and  P.  J.  trusting  to  the  false  pretences  and 
misrepresentations  of  the  said  W.  S.  as  aforesaid,  did  then 
and  there  receive  of  the  said  W-  S.  certain  bills  of  exchange^ 
drawn  by  the  said  W.  S.  on  the  said  F.  N.  H.  in  the  pre* 
tended  character  of  merchants,  pajrable  at  a  future  day,  to 
wit,  five  bills  of  exchange,  for  payment  of  a  large  sum  of 
money,  in  the  whole  amounting  to  the  sum  of  five  hundred 
and  sixty-one  pounds  six  shiUings  and  four  pence,  together 
with  the  sum  of  thirteen  pounds,  as  and  for  the  conside- 
ration for  tiie  said  twenty-nine  packs  of  wool ;  and  he  the 


(g)  On  this  indictmeBti  which  fence  of  obtaining  goods,  &c.  by 

was    settled    by   an    eminent  false   pretences,    ante    994  & 

crown  lawyer,  the  defendants  1021. 
were  connctsd   as  to  the  of- 
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said  W.  S.  did  then  and  there  by  the  means  and  pretences 
aforesaid,  obtain  and  get  into  his  possession  the  said  twenty- 
nine  packs  of  wool,  (to  wit)  at,  &c.  afdredaid,  whereas  i&e 
said  W.  S.  at  the  time  of  making  the  ssid  false  pretences 
as  aforesaid,  well  knew  that  the  said  F.  N.  H.  was  no  mer- 
chant, but  falsely  assuming  that  character  to  defraud  his 
majesty's  subjects,  and  that  ne  the  said  W.  S.  was  not  acting 
as  an  agent  for  the  said  F.  N.  H.   in  the  fair  and   real 
business  and  character  of  a  merchant,  and  well  knew  that 
the  said  several  bills  or  either  of  them  were  not  intended 
to  be  paid  to  the  holders  of  the  same,  but  were  drawn  and 
given  as  aforesaid,  for  the  purpose  of  fraud  and  deception, 
to  wit,  at,  &c.  aforesaid,  to  the  great  damage  and  decep- 
tion of  the  said  T.  J.  and  P.  J.  to  the  evil  example,  &c.  and 
2^;ainst  the  peace,  &c.    [There  tvaa  a  second  count  for  agt^ 
nerai  conspiracy  to  defraud^  as  in  the  last  precedent  J] 
r*  11881     '^^t*  ^^t  &c-  A^  ^^*  there  happened  a  dreadful  and  ter- 
ror a  con  "*>1^  fire*  which  in  a  short  space  or  time,  burned  down  and 
spiracy  by  consumed  a  very  great  number  of  dwelling  houses,  together 
the  curate  ^ith  several  out-houses,  bams,  stables,  goods,  wares,  mcr- 
^^.^^^l^chandizes,  stock  in  trade,  and  husbandry  of  great  value,  to 
lo  defraud  the  great  distress  and  impoverishment  of  the  poor  owners 
suflTerera    thereof  and  their  families ;  and  that  in  tender  considera- 
bly ^  *|^tion  thereof,  and  on  the  humble  petition  of  A.  B.,  C.  D^ 
lec^^a^-  ^'  ^^^  ^^^  hundred  other  distressed  persons,  on  behalf 
brier  for    of  themselves  and  a  great  many  other  sufferers  by  the  said 
their  re-    fire,  our  said  lord  the  king,  deeply  sensible  of  the  unspeaka- 
lief.  (h)     1^1^  misery  of  the  said  poor  sufferers,  out  of  his  special 
grace  and  princely  compassion,  was  graciously  pleased  to 
condescend  to  grant  his  letters  patent  (comnjonly  called  a 
brief)  sealed  with  his  great  seal,  bearing  date,  &c.  unto  die 
said  petitioners,  thereby  granting,  &c.  [set  out  the  letters  pa- 
tent.]     And  the  jurors,  &c.  do  further  present,  that  a  copy 
of  the  said  brief,  printed  by  R.  S.  being  the  printer  of  our 
s^d  lord  the  king,  and  incklrsed  and  marked  in  a  conve- 
nient part  of  the  said  printed  copjr,  that  is  to  say,  on  the 
back  of  the  ssdd  printed  copy,  with  the  name  of  the  said 
A.  B.  (the  said  A.  B.  being  one  of  the  trustees  named  in 
the  said  letters  patent)  vrritten  with  his  own,  and  the  time 
of  the  said  A.  B.'s  signing  the  same,  being  also  indorsed 
and  marked  on  the  said  copy,  and  the  printed  copy  being 
stamped  according  to  the  form  of  the  statute  in  that  case 
made  and  provided,  was  afterwards,  to  wit,  on,  &c.  afore- 
said, at,  &c.  aforesaid,  duly  sent  and  delivered  to  one  T.  K. 
late  of  the  parish  of  A.  aforesaid,  in  the  said  county  of  W. 


(A)  See  similar  precedents,  Cro.  C.  C.  156.  Cro.  C<  A.  SfiO. 
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linen  draper,  and  one  C.  T.  late  of  the  same  place,  copper- 
smith (they  the  said  T.  K.  and  C.  T.  then  and  there  being 
the  churchwardens  of  the  said  parish  of  A.)  to  be  read  and 
published,  and  the  charity  to  be  thereon  collected,  who  af- 
terwards, to  wit,  on,  &c.  at,  &c.  aibresaid,  received  the 
same  printed  copy,  and  afterwards,  to  wit,  on,  &c.  at,  &c. 
aforesaid,  delivered  die  same  to  T.  S.  late  of  the  said  pa* 
rish  of  A.  clerk,  being  the  then  curate  of  the  said  parish, 
who  then  and  there  received  the  same,  and  that  the  said 
T.   S.    did  openly  before  sermon  had   begun,   read  such 
printed  brief  in  the  church  of  the  said  parish  of  A.  to  th« 
congregation  there  assembled  on  one  ot  the  Sundays  which 
happened  within    two  months    next   after  the  said  T.  S, 
had  received  the  same,  to  wit,  on,  &c.  to  wit,  at,  &c.  afore- 
said.    And  the  jurors,  &c.  do  further  present,  that  the  said 
T.  K.   and    C.  T.   afterwards,  to  wit,  on,  &c.  last  afore- 
ssud,  at,  &c.  aforesaid,  did  collect  and  receive  in  the  said 
church,*  divers  large  sums  of  money  freely  therein  given,  [*  1189] 
that  18  to  say,  from  C.  D.  the  sum  of,  &c.  and  from  E.  F. 
the  sum  of,  &c.  amounting  in  the  whole  to  a  large  sum  of 
money,  to  wit,  to  die  sum  of,  &c.  of  lawful  money,  which 
said  several  sums  of  money  were  so  given  by  the  said  C.  D. 
and  E.  F.  respectively  to  the  said  T.  K.  and  C.  T.  to  and 
for  the  use  of  the  poor  sufferers  by  the  dreadful  fire  afore- 
said ;  and  the  jurors,  &c.  do  further  present,  that  the  said 
T.  S.,  T.  K«  and  C.  T.  afterwards,  to  wit,  on,  &c.  aforesaid, 
at,  &c.  aforesaid,  did  unlawfully  and  unjustly  conspire,  com- 
bine, confederate,  and   agree   among   themselves   to  cheat 
and  defraud  the    said   poor   sufferers  of  a  large    sum  of 
money,  to  wit,  of  the  sum  of,    &c.  part  of  the  said  sun| 
of,  &c.  which  had  b^en  so  as  aforesaid  collected  and  re- 
ceived by  the  ^aid  T.  K.  suid  C.  T.     And  the  jurors,  &c. 
do  further  present,  that  the  said  T.  S.,  T.  K.  and  C.  T.  in 
pursuance  of  the  conspiracy  and  combination  aforesaid,  af« 
terwards,  to  wit,  on  the  same  day  and  year  last  aforesaid, 
at,  &c.  aforesaid,  delivered  to  one  M.  N.  the  said  M,  Nt 
then  and  ^cre  being  a  deputy  and  agent  authorized  by  th^ 
said  letters  patent  to  receive  such  charitable  money  for  the 
use  of  the  said  poor  sufferers,  a  9mall  sum  of  money,  to  wit^ 
the  sum  of|  8(c.  and  no  more,  (being  only  part,  of  the  said 
sum  of,  &c.  so  charitably  and  benevolently. contributed  and 
collected  as  and  for  the  purpose  aforesaid,)  as  and  for  the 
whole  of  the  said  money,  so  collected  and  received  from  the 
inhabitants  of  fhe  said  parish  of  A.  and  the  said  other  well 
disposed  persons  then  being  within  the  same  parish,  to  be 
delivered  to  the  deputies  and  agents  authorized  to  receive 
the  same  for  the  use  of  the  said  poor  sufferers  as  aforesaid, 
by  reason  whereof  the  said  popr  sufferers  were  greatly  n^^ 
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jured  and  aggrieved,  to  the  great  damage  df  the  said  poor 
sufferers,  and  against  the  peace,  &c. 


There  ^e  several  very  special  precedents  in  Wentwordi 
for  conspiracies  to  defraud,  but  their  great  length,  and  die 
peculiarity  of  the  circumstances  they  state,  render  dieir  in- 
sertion here  unadvisable.     There  are  two  for  conspiracy  to 
obtain  money  by  falsely  pretending  to  secure  an  annui^  to 
the  prosecutor,  4  Wentworth,  80,  89 — one  for  combining  to 
prevent  customers  from  dealing  with  a  particular  trades- 
man, 4  Wentw.  104— one  for  an  attempt  to  ruin  manu£u- 
turers  by  threatening  their  workmen,  riots,  and  various  acts 
of  violence,  6  Wentw.  493 — and  one  for  conspiring  to  pro- 
p*  11 90]  cure  an  acceptance*  by  false  representations  of  the  credit 
of  the   drawer,  and  that  the  defendants  could  get  the  bill 
discounted,   6   Wentw.   378 — ^and   one   for  insuring  ships, 
and  then  procuring  them  to  be  sunk  at  sea,  6  Wentw.  387. 
There  is  in  Cro.  C.  A.  191,  a  very  long  indictment  for  coo- 
spiring  to  influence  a  man  not  to  sell  stock,    but  to  boy 
more  by  false  representations  respecting  public  affairs,  and 
another,  Cro.  C.  A.  191,  for  conspiring  to  alter  a  lease  in 
fiivour  of  the  lessor,  to  the  prejudice  of  the  lessee.      See 
also  for  other  precedents  of  conspiracy,  Trem.  P.  C.  83 
to  85. 
For  a  con.     That  E.  E.  late  of,  8tc.  J.  C.  late  of,  &c.   and  T,  W. 
SSi  mto^*^  of,  &c.  being  persons  of  evil  name  and  fame,  and  of 
a  dwelliiiff wicked   and   depraved    character,    on,  &c.  with  force  and 
bouse  with  arms,  at,  &c.  aforesaid,  unlawfully  and  wickedly  did  con- 
•^"^^  spire,  combine,  confederate,  and  agree  together,  and  wiA 
atnltbe   divers  otlier  evil  disposed  persons,  whose  names  are  un- 
Mods       known  to  the  jurors  aforesaid,  unlawfully  to  attempt  and 
yjlj'^i"*     endeavour,  feloniously,  and  burglariously  to  break  and  en- 
ter the  dwelling  house  of  G.  A.  P.  there  situate,  with  in- 
ttat  the  goods  and  chattels  therein  being  felomously  and 


(i)  On  this  indictment  the  de-  East,  928.  where  it  was  hdden 

fendlants    were    convicted.     It  that  it  would  not  lie;  sedqnaaere. 

was  settled  by  an  eminent  crown  see  ante  1140.  1.  as  to  die  of- 

lawjer.     See  an  indictment  for  fence  of  bai]^ary>  ante  1090  to 

a  conspiracy  to  enter  a  preserve  1100« 


0) 


with  violence  in  the  ni^t^  IS 
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Vufglftrioosly  to  steal,  take  and  cany  away.     And  the  ju- 
r€)r8,  &c.  do  further  present,    that   the  said   £.  £.,  J.  C. 
and  T.  W.,  in  pursuance  of,  and  according  to  the  conspi- 
racy, combination,  confederacy,   and   agreement  aforesaid, 
afterwards,  to  wit,  on  the  same  day  and  in  the  year  afore- 
said, about  the   hour  of  eight  in  the  evening  of  the  same 
day,  with  force  and  arms,  at,  &c«  aforesaid,  the  dwelling- 
house  of  the  said  G.  A.  P.  there  situate,  unlawfully  did 
attempt,  feloniously  and  burglariously  to  break  and  enter, 
with  intent  the  goods  and    chattels   therein    being,  feloni- 
ously and  burglariously,  to  steal,  take  and  carry  away,  by 
then  and  there  endeavouring  to  break  and  force  open  the 
outer  door  of  the  said  dwelling-house,  with  a  certain  iron 
crow,  and    also    by  then  and  there   endeavouring  to  open 
the  outer  door  of  the  said  dwelling-house  with  a  picklock 
key,  to  the   great  damage   of  the  said  G.  A.  P.    to   the 
evil    example  of,   &c.  in   contempt,  &c.    and   against   the 
peacey  &c.      And  the  jurors,  &c.  do  further  present,  thatSecond 
the  said  E.  E.,  J.  C.  and  T.  W.    being  such  persons  as^","4^^ 
aforesaid,    afterwards,    to  wit,   on  the   same  day  and  thej^^^^^^ 
y^r  aforesaid,  about  the  hour  of  eight  in  the  night  of  the  be. 
same  day,  with  force  and  arms,  at,  &c.  aforesaid,  unlawfully 
did  attempt  feloniously  and  burglariously  to  break  and  enter 
the  said  dwelling-house  of  the  said  G.  A.  P.  there  situate, 
with  intent,  feloniously  and  burglariously  to  steal,  take,  and 
carry  away*  the  goods  and  chattels  therein  being,  by  then  andr#  nQ^l 
there  endeavouring  to  force  and  break  open  me  outer  door 
of  the  said  dwelling-house,  with  a  certain  iron  crow,  and 
also  by  then  and  there  endeavouring  to  open  the  outer  door 
of  the  said  dwelling  house  with  a  pick-lock  key,  to  the 'great 
damage  of  the  said  G.  A.  P.  and  against  the  peace,  &c« 
And  die  jurors,  &c.  do  further  present  that  the  said  E.  £., 'Third 
J.  C.  and  T.  W,  being  such  persons  as  aforesaid,  on  the^^p/®' 
same  day,  and  in  the  year  aforessCid,  with  force  and  arms,rscy  to  at« 
at,  kc.   aJForesaid,  unlawfully  and  wickedly  did   conspire,  tempt  to 
combine,  confederate  and  acrree  together,  and  with  the  said  2''^^. 
Other  persons  whose  names  are  unknown  as  atoresaid,  to^y  ^-j,,,^ 
attempt,  and  endeavour  as  much  as  in  them  lay,  to  break 
and  enter  the  said  dwelling-house  of  the  said  G.  A.  P.  there 
situate,  with  intent  the  goods  and  chattels  therein  being, 
feloniously  to  steal,  take  and  carry  away,  and  that  the  said 
£.  £*,  J.  C.  and  T.  W.  in  pursuance  of  and  according  to 
the  conspiracy,  combination,  confederacy,  and  agreement,  so 
as  last  aforesaid  before  had,  on  the  same  day,  and  in  the 
year  aforesaid,  about  the  hour  of  three  in  die  afternoon, 
with  force  and  arms,  at,  &c.  aforesaid,  die  dwelling-house  of 
die  said  G.  A.  P.  diere  situate,  unlawfully  did  attempt  to 
break  and  enter,  with  intent  the  goods  ana  chattels  therein 
Crim.  Ltnv.  Vol.  III.  4 1 
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being,  feloniously  to  steal,  take  and  cany  away,  hyAcn  and 
there  endeavouring  to  force  and  break  open  tne  outer  door 
^of  the  said  dwelling-house,  with  a  certain  iron  crow,  and 
also  by  then  and  there  endeavouring  to  open  the  outer  door 
of  the  said  dwelling-house  with  a  pick-lock  key,  to  the  great 
damage  of  the  said  G.  A.  P.  to  the  evil  example,  &c.  in  con- 
Fourth      tempt,  &c.  and  against  the  peace,  &c«     And  the  jurors,  tu, 
attempt  to ^^  further  present,  that  the  said  E.  E.,  J.  C.  and  T.  W. 
So  the       heing  such  persons  as  aforesaid,  on  the  same  day  and  inear 
like,         aforesaid,  about  the  hour  of  three  in  the  afternoon  of  the 
same  day,  with  force  and  arms,  at,  &c.  aforesaid,  the  dwel- 
ling house  of  the  said  G.  A.  P.  there  situate,  unlawfully,  and 
wickedly  did  attempt  to  break  and  enter,  with  intent  feloni- 
ously to  steal,  take  and  carry  away  the  goods  and  chattels 
therein  being,  by  then  and  there  endeavouring  to  force  and 
break  open  the  outer  door  of  the  said  dwelling  house  with  a 
certain  iron  crow,  and  also  by  then  and  there  endeavouring 
to  open  the  outer  door  of  the  said  dwelling  house  with  a 
pick-lock  key,  to  the  great  damage  of  the  said  G.  A«  P.  and 
against  the  peace,  &c. 
For  acou-     That  A.  B.  late  of,  &c.  [and  other  defendants^  together 
•P'"^*°  with  divers  other  evil  disposed^  persons,  to  the  jurors  afore- 
a^wall  °&c.said  as  yet  unknown,*  heretofore,  to  wit,  on,  &c,  with  force 
and  puU-  and  arms,  at,  &c.  aforesaid,  did  unlawfully  conspire,  combine, 
ing  down  confederate,  and  agree  together,  unlawfully,  riotously,  and 
C?)"*'"^  routously,  to  break  down,  pull  down,  prostrate,   detinoliah, 
[*  1192]^'^^  destroy  a   certain  wall,   and  certain  other  erections, 
buildings,  posts,  pales,  rails,  and  fences  of  one  C.  D.  diere 
then   erected,  standing,  and  being  near  a  certain  dwelling 
house  and  premises  of  the  said  C.  D.  there  situate.     And 
the  jurors,  &c.  do  further  present,  that  in  pursuance  of  the 
said  conspiracy,  combination,  confederacy,  and  agreement  so 
as  aforesaid  had,  they  the  said  A.  B.  &c.  afterwards,  to  wit, 
on,  &c.  aforesaid,  at,  &c.  aforesaid,  with  force  and  arms,  did 
unlawfully,  riotously,  and  routously  assemble  and  meet  to- 
gether, near  to  the  said  dwelling  house  and  premises  of  the 
said  CD.  and  near  to  the  dwelling  houses  and  premises  of 
divers  other  liege  subjects  of  our  said  lord  the  king^,  there, 
and  being  so  assembled  and  met  together,  then  and  there 
unlawfully,  riotously,  and  routously  did  make  a  great  noise, 
riot,  disturbance  and  afiray,  and  staid  and  continued  there 
making  such  noise,  riot,  disturbance  and  affray,'  for  a  long 
time,  to  wit,  &c.  for  the  space  of  five  hours,  and  thereby  for 
and  during  all  that  time,  there  greatly  disturbed,  disquieted. 


(j)  From  the  MS.  of  a  gentle-    East,  231.    As  to  forciUe  en- 
m^n  at  the  bjfir,  quere  see  IS    tries,  see  ante  1120  to  1123, 
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terrified  suid  alarmed  the  said  C.  D.  and  his  wife  and  familv 
in  the  peaceable  possession  and  enjoyment  of  his  said  dwel- 
ling house  and  premises,  and  also  greatly  disturbed,  dis- 
quieted, terrified,  and  alarmed  the  said  other  liege  subjects 
of  our  said  lord  the  king,  inhabiting  and  residing  in  the 
said  dwelling  house  and  premises,  and  then  and  diere  un- 
lawfully, riotously,  and    routously  did  break  down,   pull 
down,  prostrate,  demolish,  and  destroy  great  part  of  the 
said  wsdl,  &c.  &c.  to  wit,  twenty  perches  of  the  ssud  wall, ' 
then  and  there  standing  and  being,  and  the  materials  thereof, 
to  wit,  five  hundred  bricks,  &c.  &c.  of  a  large  value,  to  wit, 
&c.  unlawfully,  riotously,  routously,  and  wantonly,  did  cast 
and  scatter  into  and  about  the  king's  common  and  public 
highway  there,  to  the  great  damage  and  terror  of  the  said, 
&c.  and  of  his  majesty's  other  liege  subjects,  in  contempt, 
&c.  to  the  evil  example,  &c.  and  against  the  peace,  &c.   AndSeooivi 
the  jurors,   &c.  do  turtfier  present,  that  the  said  A.B.  &c.cown^- 
together  with   divers  other   evil   disposed   persons,  to  the 
jurors  aforesaid  as  yet  unknown,  heretofore,  to  wit,  on,  &c. 
aforesaid,  with  force  and  arms,  at,  &c.  aforesaid,  did  unlaw- 
fully conspire,   combine,  confederate  and  agree  together, 
unlawfully  to  break  down,  demolish,  prostrate  and  destroy, 
certain  other  erections,  buildings,  posts,  pales,  rails,  and 
fences,  there,  then  standing  and  being  the  property  of  and  be- 
longing to  his  said  majesty's  subjects,  there,  then  inhabiting 
and  residing,  in  contempt,  &c.  to  the  evil,  &c.  and  against 
the  peace,  &c.  And  the  jurors,  &c.  do  further  present,  that  the  Third 
said*  A.  B.  &c.  together  with  divers  other  evil  disposed  per-c©unt. 
sons,  to  the  jurors  aforesaid  as  yet  unknown,  being  respec-[*  11^5] 
tively  rioters,  routers,  and  disturbers  of  the  peace  of  our  said  . 
lord  the  king,  heretofore,  to  wit,  on,&c.  aforesaid,  with  force 
and  arms,  at,  &c.  aforesaid,  did  unlawfully,  riotously,  and 
routously  assemble  and  meet  together,  to  disturb  the  peace 
of  our  said  lord  the  king,  near  the  dwelling  houses  of  divers 
Other  liege  subjects  of  our  said  lord  the  king,  and  being  so 
assembled  and  met  together  ^there,  then  and  there,  unlawfully, 
riotously,  and  routously  did  make  a  great  noise,  disturbance 
and  afiiray,  and  staid  and  continued  there  making  such  riot, 
noise,  disturbance  and  affray  for  a  long  space  of  time,  to  wit, 
^c.  and  thereby  for  and  during  all  that  time,  there  greatly 
disturb,    disquieted,   terrified,  and  alarmed  the    said  last 
mentioned   subjects,  in  the  peaceable  possession,  use,  oc- 
cupation, and  enjoyment  of  ttieir  said  dwelling  houses,  and 
then  and    there  unlawfully,  riotously,  and  routously  did 
break  down,  p\ill  down,  prostrate,  demolish,   and    destroy 
great  part,  to  wit,  twenty  perches  of  a  certain  other  wall,  and 
certain  other  erections,  buildings,  posts,  pales,  rails,  and  fen- 
ces, to  wit,  twenty  other  ejections,  &c.  otthe  said  C.  D.  there 
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tbcA  staadiojB  and  beings  and  die  matenals  thereof^  contaming 
diveri,  to  wit,  five  hundred  other  bricks,  &c*  of  tbe  said  C. 
D-  of  a  large  Tahief  to  wit,  &c.  unlawfully,  riotously,  root- 
oiMly,  and  wamtoaly,,  did  cast  ^nd  scatter  into  and  about  tbe 
said  aommon  and  ;^]^lic  highway  there,  to  the  ffr^^t  damage 
and  terror  of  tbe  said  C.  &•  and  his  maj^tjrs  other  liege 
subjects^  in  contempt,  ftc.  to  the  e^il,  &c«  and  agaunst  the 
]^eace,  be     [Fourth  count  for   a  riotj  omitting'  the  con- 
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Abductiox  of  Woxxir. 

1.  Points  of  Lavf. 
as  to  offence,  817 

persons  taking  away  women  having  property  against  will,  guilty  of 
felony,  without  clergy,  817,  8 

to  constitute  offence  will  suffice  if  taking  or  marriage  be  against 
will,  818 

if  forcible  abduction  be  in  one  county  and  marriage  in  another  when 
defendant  cannot  be  indicted  in  either,  818 

how  far  accessaries  are  within  the  statute,  818 
Indictment, 

must  state  that  woman  had  lands  or  gfoods,  or  that  she  was  heir  ap- 
parent, as  well  as  that  she  was  actually  married  or  defU^d,  818 

the  place  and  manner  of  taking  must  be  stated,  818 

must  be  alleged  that  it  was  for  lucre,  818 

not  essential  to  show  intention  to  marry  or  defile,  818,  9 
Evidence 

party  injured  if  marriage  was  by  compulsion  wiU  be  competent  wit- 
ness, 819 
Offence  of  taking  away  female  infants, 

persons  above  14  years  of  age  taking  away  a  woman  under  16  years 
from  possession  of  parents  or  guardian  to  be  imprisoned  two 
years,  &c.  819 

if  parent  has  once  assented  to  marriage  he  cpinot  retract,  819 

an  illegitimate  child  is  within  statute,  819 

indictment  may  be  supported  on  general  prohibitory  clause  of  statute 
820 

2.  PreceiUfUi  of  Indictment$t  &c. 

for  felony  in  taking  a  woman  having  substance,  against  her  will  on  3. 
H,  7.  c.  2.  817 

ABOKTTOir,  ATTEXPTS  TO  PROCVRB, 

for  administering  savin  to  woman  quick  with  child,  797 
for  administering  savin  to  woman  not  quick  with  child,  797 
for  administering  decoction  of  savin  to  procure  abortion  to  woman  be- 
fore the  quickening,  798 
at  common  law  for  assault  and  administering,  &c.  to  cause  miscar* 
riage,  798 

•voi.  III.  a 
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AoClStARIES, 

indictment  ag^ngt,  before  the  fact  to  murder,  felony  orburglaiy,  5 
indictment  agiiinst,  for  h^rbourine  principal  felon,  5 
against  accessaries  for  larceny,  961.  (See  **  Larceny."} 
in  murder,  741.  755,  (See  «  Murder.") 
guilt  of,  cannot  be  greater  than  that  of  principal,  743 
accessaries  to  piracy  before  fact  oustea  of  clergy,  1130 
AcTioir, 

penal,  indictment  for  compounding,  223 

AnJOURFXEHT, 

statement  of,  at  sessions,  216.  347 
Anxiir  iBTBATioir, 

to  seaman,  indictment  for  perjury  with  intent  to  procure,  484 
Adxtraltt.  (See  «  Piracy,"  •*  Murder.") 

jurisdiction  of,  1187 

commencement  of  indictment  for  offence  within  admiralty  sessions,  3 
ArriDATiT, 

to  hold  to  bail.  (See  "  Perjury.") 
ArFiRMATioir.    (See  «  Quaker.") 

false,  of  Quaker,  perjury,  369 
Affrat.  (See  "  Assault.") 

apprehension  for,  stated,  188 

indictment  for,  133 
Ambassador.    (See  '« Law  of  Nations.") 

indictment  for  libel  on,  54 

for  breaking  opeii  house  o(  58 
AvABAPTiSTs.  (See  «  Dissenters.")  ^ 

indictment  for  disturbing  congregation  of,  26 
Akixals.  (See  "  Larceny,"  «*  Highway,"  «•  Nuisance.") 
JVidsancet  bt/y 

for  keeping  unruly  bull  in  a  field  through  which  there  was  a  public 
footpath,  641 

for  keeping  furious  dog  unmuzzled  near  highway,  643 

for  keeping  pack  of  hounds  and  placing  carrion  near  the  roftd,  where- 
by air  was  infected,  643 

for  keeping  hogs  near  public  street,  647 

for  kUling  weep  near  highway,  647 
Killing,  wounding'  and  poisordng, 

1.  Points  of  Lav. 
offence  in  general,  1086 
founded  on  Black  Act,  1086 

felony  without  clergy  "to  kill,  wound,  or  maim  any  cattle,"  1086 

horses  are  within  statute,  1086 

there  must  be  malice  ag^nst  owner,  1086 

will  be  presented  until  contrary  appear,  1087 

maiming  cattle  to  prevent  their  trespassing,  not  within  statute,  1087 

not  necessary  that  cattle  should  die,  1087 

yenue  may  be  in  any  county,  1087 

not  n€cessaTy  to  aver  that  the  animals  are  cattle,  1087 

2.  Precedents  of  Indictments^  &c. 

for  felony  on  9  Geo.  I.  c.  22.  in  maliciously  killing  agelduig,  1086 

the  likcT  m  maiming  cows,  1087 

the  lik^'ror  maiming  gilding  in  another  form,  1087 

the  like  for  poisoning  horses,  1088 

AiriMVS  FVRAKDI, 

necessary  to  constitute  larceny,  978 
Appbal, 

in^ctment  for  perjury  on,  468 
Apprxhticb.  (See  "  Exercising  Trades.") 

against  master  for  confining  and  starving  apprentice,  777 

for  cruel  treatment  of,  829.  831 

forusiog  trades  not  having  served  as,  539 
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for  pretending  not  to  be  an  apprentice  and  obtaining  money  for  eii#^ 

listing,  1017 
Arbitkatobs.  (See  "Perjury.") 

indictment  for  perjury  before,  434 
Akrsst, 

by  justice  of  party  offending;  in  his  own  view,  stated*  18T 
by  constable  in  his  own  view,  138 
Articlbb  op  Peacx.  (See  "  Perjury.") 

indictment  for  perjury  in  swearing,  440 
Abboit. 

1.  PreUmnary  JVotet  and  Points  of  Law. 
offence  at  common  law,  1104 
definition,  1104 

there  must  be  an  actual  burning,  1104 
not  necessary  that  the  entire  building  should  be  on  fire,  or  that  any 

part  of  it  should  be  entirely  consumed,  1104 
attempt  to  commit  arson  is  misdemeanor  at  common  law,  1104 
it  must  be  wiUul  and  malicious,  1104 
need  not  be  malice  against  any  particular  individual,  1104 
servant  negligently  setting  fire  to  house  liable  to  forfeiture  of  100/. 

and  imprisonment,  1105 
what  shall  be  deemed  the  subject  of  arson,  1105 
felony  without  clergy  to  bum  any  com  within  Cumberland,  Northum- 
berland, Westmorland  or  Durham,  1105 
any  person  burnin?  grain  in  the  night  time  is  guilty  of  felony,  1105 
corruption  of  blood  saved,  1105 
capitu  offence  to  fire  any  house  or  out-house,  hovel,  stack  of  com> 

gndn,  hay,  or  wood,  1105 
likewise  to  any  mill,  1106 
common  g^l  is  within  meaning  of  act,  1106 
at  common  law  the  house  must  belong  to  another  person,  1106 
capital  offence  to  fire  any  house,   out»house,  ware-house,  shop>  &c. 

whether  in  possession  of  offender  or  not,  with  intent  to  defraud 

another  person,  1106 
likewise  any  ouildings  or  engines  used  in  trade,  1106 
likewise  any  ship,  or  military  or  naval  stores,  1106 
Indictment,  1106 
venue  under  9  Geo.  I.  c.  22.  or  12  Geo.  m.  c.  24.  may  be  laid  in  any 

county,  1107 
at  common  law  is  generally  local,  1107 
at  common  law  the  terms  voluntarily  (or  wilfolly)  and  malicioujdy  are 

requisite,  1107 
should  be  inserted  in  indictment  on  9  Geo.  1.  c.  22. 1107 
no  occasion  to  call  the  place  a  dwelling-house,  1107 
sufficient  to  describe  building  according  to  language  of  act,  1107 
name  of  owner  of  house  must  be  stated,  1108 
if  not  to  be  ascertained  it  may  be  stated  a«  the  house  of  person  nni^ 

known,  1108 
Evidence,  1108 
Punishment,  1108 
felony  at  Common  law,  1108 
felony  without  clergy  by  statute,  1108 
3.  Precedents  of  Indictment,  ^c. 
for  setting  fire  to  a  dwelling-house,  1109 
on  9  Geo.  I.  c.  22.  s.  1.  for  wilfully  burning  the  hmise  of  another, 

1109 
on  9  Geo.  I.  c.  22.  for  setting  fire  to  stack  of  hay,  1109 
on  9  Geo.  I.  c.  22.  for  setting  fire  to  place  of  confinement  in  a  borough, 

1110 
on  9  Geo.  I.  c.  22.  for  feloniously  procuring  person  by  promiie  of  mo- 
ney to  join  in  setting  fire  to  stack  of  hay,  1110 
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for  tolQnyon  9  Geo.m.  c.  28.  for  aetdng  fire  to  cotton  mill,  1110 

for  misdemeanor  at  common  law,  in  setting  fire  to  floor  in  defen- 
dant's own  house  contiguous  to  others,  to  public  alann  and  dan- 
ger, 1111 

for  misdemeanor  at  common  law  against  lodger  for  setting  fire  to  part 
of  the  wainscot  of  a  room  with  intent  to  bum  it,  lllS 

against  person  for  misdemeanor  in  attempting  to  burn  hia  own  house, 
1112 

for  felony  on  43  Geo.  III.  c.  58.  s.  1.  for  setting  fire  to  house  in  pri- 
soner's own  possession,  1114 

on  12  Geo.  III.  c.  24.  in  setting  fire  to  king's  stores  in  the  rope-house 
dock  yard  of  his  majesty,  1115 
Abtificbrs  seduciko,  to  lxayb  KiNesoK.  (See  <<  Trade.") 

1.  Points  of  Law. 

as  to  offence  in  general,  542 

how  punished  by  different  statutes,  542, 3 

all  prosecutions  for  these  offences  must  be  commenced  within  twelve 

calender  months,  543 
justice  upon  oath  before  him,  may  issue  warrant,  543 
may  bind  him  to  appear  at  the  assizes,  543 
artificer  going  out  of  the  kingdom,  and  not  returning  for  six  montltt 

after  notice,  deemed  an  alien,  543 
whether  necessary  to  state  by  what  means  defendant  endeayoored  to 

prevail  on  the  artisan,  543 
not  necessary  to  state  country  to  which  he  was  about  to  emigrate, 

543 
though  the  words  are  in  the  disjunctive,  workman  or  artificer,  in  the 

statutes,  the  conjunctive  sBegation  may  be  used,  543 
prosecutor  is  a  competent  witness,  543 

2.  Precedents  of  Indictmentt,  &c. 

for  enticing  artificer  to  leave  the  kingdom*  542 

the  like  in  another  form,  544 

on  5  Geo.  I.  c.  27.  for  preparing  to  go  abroad  and  use  the  trade  of  a 
comb  maker,  545 
Assaults.    (See  "  Public  Justice.") 

for  perJHry  in  swearing  to  assault,  443 

several  may  be  joined  m  one  indictment,  821 

indictment  for  common  assault,  821 

second  or  subsequent  count,  821 

for  assault  and  aftray,  133   . 

for  an  assault  by  casting  person  on  floor  and  kicking  him,  821 

for  an  assault  and  beating  out  an  eye,  822 

for  tlie  like  and  tearing  hair  off  prosecutor's  head,  822 

for  an  assault  and  encouraging  dog  to  bite,  823 

for  assaulting  with  walking  stick,  823 

for  riding  over  a  person  witli  a  horse,  823* 

for  an  assault  by  driving  coach  against  prosecutor's  chaise,  823 

for  driving  cart  agamst  a  chaise  and  throwing  driver  from  chaise  and 
for  assault  and  battery,  825 

for  assault  and  presenting  loaded  g^n  and  threatening  to  fire  it,  where- 
by prosecutor  was  aHrightecf,  825 

for  violent  assault  and  wounding  plaintiff  with  bayonet,  825 

for  assaulting  driver  of  chaise,  and  with  the  wheel  of  cart  overturn- 
ing chaise,  826 

for  assault  and  driving  cart  against  chariot  and  breaking  back  of  one 
of  the  horses  drawing  chariot,  826 

for  assault  and  violently  seizing  and  taking  away  receipt  for  debt,  827 

for  assault  on  a  clcrgvjnan,.  82r 

for  assault  witli  intent  to  murder,  828 

for  assault  with  drawn  sword  with  intent  to  murder,  828 

for  assault  and  casting  into  pond  with  intent  to  su0bcate,  82!^ 
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Abbauit^'-'C  continued,  J 

for  cruelty,  beatings  and  lU-treating^  parish  apprentice,  and  keeping 

her  from  necessary  food,  829 
for  nor  providing  sufficient  food  for  servant  of  tender  age,  831 
for  assaulting  woman  quick  with  child,  so  that  child,  was  brought 

forth  dead,  831 
for  assauking  a  collector  of  turnpike  in  execution  of  office,  833 
for  assaulting  constable  in  execution  of  office,  832 
for  assaulting  game-keeper  m  execution  of  duty,  832 
for  assault  and  battery  on  account  of  money  won  at  play,  833 
the  like  in  more  concise  form,  833 
fbr  assaulting  person  on  highway  and  de&cing  and  cutting  garment^ 

833 
for  assault  on  captain  of  ship  with  intent  to  murder  him  by  some  of  hill 

crew  who  had  mutinied,  1133 
on  10  Geo.  II.  c.  31.  s.  9.  for  going  armed  with  (ire  arms  into  royal 

forest,  with  intent  to  kill  deer,  and  assaulting  assistant  keeper, 

1118 
Assaults  aitd  Falsx  IirrnisoinnvT, 

for  an  assault  and  false  imprisonment,  835 

the  like  and  obtaining  money  for  discharge,  835 

the  like  and  obtaining  note  for  discharge,  835 

against  commander  in  chief  of  East  India  provinces,  for  assault  and 

imprisoning  prosecutor  there,  836 
for  assault  and  false  imprisonment,  and  demanding  of  prosecutor  either 

to  sign  a  note  for  money,  or  to  fight  duel,  838 
for  assault,  menacing  with  loss  of  life,  seizing  and  throwing  into  duA* 

geon,  and  keeping  him  imprisoned  there,  839 
for  assault  and  fiJse  imprisonment  within  the  palace,  840 
assigpmient  of  perjury.  (See  perjury.) 
assizes  described,  366 

AtTXMPTS,  SOLICITATIOirs  AKD  XXDSAVOVIIS, 

on  37  Geo.  III.  c.  70.  for  endeavouring  to  seduce  a  soldier  fiT>m  duty 
and  allegiance  and  to  mutiny,  101 

for  soliciting  party  to  commit  unnatural  crime,  50 

to  commit  larceny,  992 

to  commit  perjury.  (See  «*  Subornation  of  Perjury.'*) 
Attobkxt, 

retainer  of,  stated,  149 

indictment  against,  336 
Attokvxt  GsmRAL.   (See  ^'Informsttions.^) 

information  by,  6 

B. 
Bail.  (See  **  Personating.") 


agunst  banker's  clerk  for  embezzlement,  963 
BAirKRUpT.  (See  Trade,  Embeszling  Effects,  not  Surrendering.) 

proceedinga  in  bankruptcy,  stated,  403y  510,  &c. 
BaHojt, 

of  the  exchequer,  described,  395 
Bakuctrt. 

1.  Points  of  Law, 

as  to  the  offence,  232 

bavretry  is  offence  at  common  law,  232 

punishment  bv  statute,  232 

definition,  233 

party  not  guilty  for  a  single  act,  233 

attorney  cannot  be  indicted  for  maintaining  an^tiier's  groundl88*siiitr> 
233 

whether  feme  corert  ^aa  be  indicted,  233 
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if  indictment  state  defendant  to  be  a  common  barreter  it  will  snffieet 

233 
the  prosecutor  must  inform  defendant  of  particular  acts  to  be  gireniB 

evidence,  233 
no  place  need  be  specified  in  indictment,  233 
indictment  must  conclude  contra  pacem,  233 
justices  of  peace  have  authority  to  try,  233 

Sunishmentfor,  fine  and  imprisonment,  233 
iwyers  disabled  from  practising,  233 
wonls  common  barreter  necessary  in  indictment,  233 
2.  Precedents  of  Indictmenta^  &c. 
indictment  for  barretry,  233 
Bastaro  Chilii.  (See  *'  Perjury  and  Subornation  of  Perjury/') 

indictments  for  murder  o(  767, 8 
Bathiitg.   (See «« Decency,"  «*  Nuisance.") 
Bawot  Housb.    (See  "  Disorderly  House.") 

1.  Points  of  Law. 

not  necessary  to  state  names  of  visitors  in  indictment,  39 

several  offenders  may  be  joined  in  one  indictment,  39 

keeping  house  and  encouraging  persons  to  resort  thither,  indictable  at 

common  law,  39 
how  punished,  39 

unlicensed  places  of    ublic  entertainment  are  disorderly,  39 
constable  not  prosecuting  according  to  order  of  magistrates  forfeits 

twenty  pounds,  39 
person  managing  a  house  of  ill  fame,  is  deemed  the  owner,  39 
no  indictment  lies  for  being  a  common  bawd,  39 
a  wife  as  well  as  her  husband  may  be  indicted  for  disorderly  hmiae, 

39 
local  situation  of  house*  whether  necessary  to  state  it,  39 

2.  Precedents, 

for  keeping  bawdy  house  or  other  disorderly  house,  3S 
for  keeping  disorderly  house,  40 

BXSB, 

fbr  selling  on  Sundays,  672 
BxLiar.  (See  Perjury.) 

sweuing  to  perjury,  393 
BxsTiAXiTT.   (See  *'  Sodomy,") 

fbr  bestiafity  on  25  Hen.  VHI.  c.  6. 49 
BioAXT.    (See  «« Marriage,"  «  Poligamy,'^  "  Police.") 

1.  Pointe  of  Zaw. 
definition  of,  718 

subject  to  same  penalties  as  petit  larceny,  718 

when  husband  or  wife  is  abroad  for  seven  years,  718 

ignorance  of  existence,  718 

mvorce,  718 

marriage  within  age  of  consent,  718 

divorce  k  mensi  et  thoro  will  set  the  parties  at  liberty,  719 

divorce  may  be  shown  to  have  been  obtained  by  fraud  or  colluaioD,  719 

if  the  parties  affirm  the  union  after  age  of  consent,  marriage  wUl  be 
binding,  719  ^ 

if  first  marriage  was  beyond  sea,  and  second  in  Enf^Umd,  it  is  indicta- 
ble here,  719 

venue  may  belaid  in  county  where  defendant  is  apprehended,  719 

must  state  both  marriages,  and  that  former  wife  was  alive  at  time  of 
second  marriage,  719 

the  first  wife  cannot  be  admitted  as  witness  agunst  her  husband,  or 
vice  versfl,  719 

how  marriage  proved^  719 

2.  Precedents  of  indietmente. 

against  duchess  of  Kingston  for  bifuny«  718 
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BiGAXT— ^con^nuecf.J 

against  a  man  for  bigamy,  731 

for  marrying  a  second  w^e  the  former  being  living,  when  the  offender 
is  tried  in  the  county  where  apprehended,  IJac.  I.e.  11.721 
Biu.8  or  ExcHAvoi.  (See   «  Forgery,"  «  Larceny.*^ 

for  forging  bill,  acceptance,  and  indorsement,  10/ 1, 2 

Bll.1.  OF   MiDDLXSSX, 

stated  in  indictment,  193 
Bill  Bbokxb, 

indictment  against  for  embezzlement,  985    . 
Black  Act.  (See  »•  Rescue,^'  «  Malicious  Mischief.") 

indictment  on,  200 
Blasphxxt.    (See  "  God,  OiFences  against") 

indictment  for,  13 
Blxacbiho  Cmorr, 

indictment  for  stealing  linen  from,  979 
Boirss, 

forgery  and  uttering  of,  with  intent  to  defraud  executors,  1065,  6 
the  like,  with  intent  to  defraud  two  different  persons,  106i6 
Books, 

great  latitude  allowed  in  criticising,  868 
Bbasb, 

indictment  for  stealing  o(  965,  6 

for  receiving  of,  966 
Bbazizr, 

indictment  against  for  nuisance,  664 
BasAKiire  iw.    (See  «« Burglary.") 
Bbibskt.    (See  «  Spelling  Offices.") 

how  punishable,  682 

indictment  for  attempting,  684 
Bbidgbs.    (See  "  Highways,"  "  Nuisances.") 
PoifUt  of  Laio, 

As  to  the  offence  of  not  repairing  bridges,  58p,  591 

subject  to  nearly  the  same  rules  as  highways,  589 

public  bridges  are  of  common  right  to  be  repaired  by  the  county,  589 

liability  extends  to  300  feet  on  each  side  of  bridge,  589,  602 

not  necessary  to  constitute  public  bridge  that  it  should  be  always  open» 
589 

individuals  may  become  liable,  ratione  tenurae,  or  by  prescription,  589 

if  a  person  build  a  bridge  and  receive  no  profit  from  it,  which  is  use- 
fill  to  the  county,  he  is  not  liable  to  repair,  590 

county  or  riding  liable  to  repair  bridge  erected  by  statute,  thou|^ 
conmiissioners  empowered  to  raise  tolls,  590 

if  an  incommodious  bridge  be  erected,  it  is  indictable  as  a  common 
nuisance,  590 

when  county  liable  to  repair  a  bridge  newly  erected,  590 

party  liable  to  repair  bridge,  is  also  bound  to  widen  as  necessary,  291 

modes  of  prosecution,  591 

four  justices  at  sessions  have  jurisdiction,  591 

statutes  how  construed,  591 

when  information  g^ranted,  591 

usual  course  by  indictment  or  presentment,  591 

indictment,  591 

when  county  is  liable,  any  persons  within  it  may  be  made  defendant^ 
and  compellable  to  pay  fine,  591,  2 

must  ^ew  whether  the  oridge  be  fioir  horses,  carriages,  or  foot  pas- 
sengers, 592 

al8«  that  the  bridge  be  public  and  in  decay,  592 

wkere  party  liable,  ratione  tenurse,  that  must  be  shewn  and  how,  592 

where  duty  charged,  indictment  must  state  where  lands  are  situate,  592 

in  presentments  by  grand  Jury,  no  occasion  to  shew  who  ought  td  re- 
pair) 592  ^ 


\ 


via  IKD£2C. 

pleas,  592 

plea  tlut  county  i»>not  liable,  must  shew  on  whom  the  obligation 

592 
under  plea  of  §^neml  issue,  the  county  may  give  evidence  that  par- 

ticular  individuals  have  repaired,  592,  3 
trial,  593 
no  inhabitant  of  the  county  where  the  nuisance  is,  can  sit  as  m  joror, 

but  may  be  examined  as  a  witness,  593 
where  impartial  trial  cannot  be  had,  indictment  may  be  tried  in  adjcan- 

ing  county,  593 
judgment  similar  to  that  in  the  case  of  highway,  593 
2.  Precedents  of  Indictments^  ^c. 

X'nst  county  for  suffering  bridge  to  decay,  593, 4 
re  the  bridge  lies  in  two  counties,  against  one  of  them  for  iie« 
glecting  to  repair  its  own  division,  595 
agunst  county  for  not  maintaining  and  widening  public  bridge,  and 

keeping  the  battlements  of  sufficient  height,  596 
presentment  of  .bridge  at  quarter  sessions  wmch  county  ought  to  re- 
pair, 597 
against  individual  for  niot  repairing  bridge  ^hichhe  ought  to  do^  ra- 

tione  tenurx,  599 
the  like  against  individual,  bound  rationeteaare  torepair,  for  auficr- 

ing  bridge  to  decay,  599 
for  permitting  bridge  to  be  out  of  repair  and  unsafe,  599 
for  leaving  parapet  wall  prostrate,  so  that  passage  became  daqgcroiis^ 

599 
against   assignees  of  a  corporation  fot  not  repairing  public  bridge 
built  in  ueu  of  a  ford,  which  corporation  ought  to  preserve,  600 
for  not  repairing  a  house  near  to  Gommesi  sewer  and  bridge»  where* 

by  danger  of  house  ftUing  into  sewer  or  on  bridge,  601 
for  not  repairing  highway  within  300  feet  from  bridg^e,  602 
BBOKsmAOB  iixBOAL.    (Scc  **  Usury.") 
BueoaaT.    (See  *•  Sodomy.") 
Bvi,uov.    (See  «<Coin.") 
Bull-Baitiko.     (See  *<  Highways,*'  <<  Nuisances.'') 

indictment  for,  near  highway,  627 
BuBOLAav. 

1.  PreUtmnartf  Mttet.    PnnU  of  Law^  6fc. 
offence,  1090 
definition,  1090 
,  Jn  what  place  bui*glary  may  be  committed,  1090, 1 

must  In  general  be  committed  in  mansion-bouse,  1090 
'  may  be  in  church  or  chapel,  1090 

dwelling-house  must  be  a  place  of  actual  residence,  1090,  1 
' '  as  to  what  is  sufficient  residence,  1091 
proprietor  of  house  need  not  actually  be  in  it  at  the  time  of  offence, 

1091 
if  there  be  nothing  in  the  house  (it  for  the  accommodaCioa  of  inmates^ 

■    -  the  offence  will  be  merely  larcenv,  1091 
mere  casual  residence  in  tenement  will  not  suffice,  1091 
'  evelry  house  for  the  dwelling  and  habitation  of  man,  is  a  mansionJioiise, 
1091 
a  loft  or  stable  the  abode  of  a  coachman  is  within  meaning,  1091 

•  l>urglary  to  break  shop  built  close  to  dweUing-Jiiouse,  though  no  per- 

son sleep  there,  1092 

*  ^urglary  not  committed  in  an  out-house  distant  from  manaioi^  1092 
nor  in  a  booth  or  tent  in  market  or  faiiv  1092 

at  what  time  offence  must  be  committed,  1092,  3 
to  constitute  burglary,  offence  must  be  committed  in  nighty  1092 
BO  burglary  if  there  be  day4ight  sufficient  to  discern  features  1092 
this  does  not  extend  to  moon-light,  1092 
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both  the  breaking  and  entry  miut  be  nocturnal,  1093 

what  acts  are  necessary  to  constitute  the  offence^  1093,  4 

must  be  both  breaking*  and  entry,  1093 

what  is  deemed  a  breaking,  1093 

must  be  actual,  and  not  construction  of  law,  1093 

entry  by  open  window  or  door  is  not  burglaiy,  1093 

Ibremg  a  person  by  threats  to  open  door  is  sufficient  force,  1093 

so  if  admittance  be  obtained  by  fraud,  1093 

immaterial  what  kind  of  yiolence  is  used,  1093 

if  the  first  entry  be  merely  a  tresspass,  and  offender  afterwards  break 

open  an  inner  door,  he  will  be  guilty  of  burglary,  1093 
foreakmg  out  of  house  is  likewise  burglary  by  statute,  1094 
an  entry  is  necessary  as  well  as  breaking,  1094 
the  introduction  of  any  part  of  the  body  will  suffice,  1094 
introduciiig  hook  with  intent  to  steal,  may  amount  to  bur|^ary,  1094 
if  instrument  be  inserted  to  form  aperture,  it  will  not  be  rega]*ded  as 

burglary,  1094 
what  intention  necessary  to  constitute  burglary,  1095 
no  burgkny  can  be  committed,  unless  the  offender  intended  to  com- 
mit felony,  1095 
felonious  intention  at  time  of  breaking  is  necessary,  1095 
indictment,  1095,  6 

peculiar  exactness  as  to  time  is  necessary,  1095 
some  hour  about  the  time  must  be  stated,  1095 
without  this  defendant  can  only  be  conyicted  of  larceny,  1095 
not  necessary  that  eyidence  should  correspond  with  the  allegation  of 

time,  1095 
both  bi«aking  and  entry  must  be  charged  to  haye  been  in  nigfat^ 

1095  ^      ,.      1. 

ofibnce  must   in  general  be  kid  to  be  committed  in  dwelfing-Jiouse, 

1095  ^ 

proper  to  state  church  to  be  the  parish  church  ofthe  parish,  109^  6 
the  name  ofthe  owner  must  be  stated,  1096 

who  is  to  be  regarded  as  owner,  1096  

the  place  broken  cannot  be  Uud  to  be  the  property  of  scrfaots  ot 

agents,  1096 
mere  occupancy  is  not  sufficient  property,  1096    ^ 
when  property  must  be  laid  in  the  king,  1096 
the  same  principle  applies  in  the  case  of  corpoHitions,  109(^  7 
if  agent  of  trading  company  reside  in  house  it  may  be  laid  to  be  h^ 

house,  1097 
flo  city  hall  may  be  laid  to  be  the  house  ofthe  clerk,  1097 
chambers  in  inns  of  court  are  considered  as  separate  dweDings,  1097 
if  all  internal  communication  be  cut  off;  the  partitions  become  sepa- 
rate houses,  1097  .^    ,  .  ^  ,     v 
if  iodffers*  rooms  be  broken,  property  must  be  laid  in  the  propnctot 

of  house  if  he  reside  therein,  1097  ^ 

the  proper  person  should  be  stated  in  the  proceedings,  1096 
anymateiialyariance  will  be  fatal,  1097  .    .      ,    .. 

tiie  words  **  broke  and  entered,"  «  feloniously,"  and  «burgltfioittly," 

are  essential,  1098  ^        *         .     a.i  -* 

felonious  intention  or  actual  commissioB  of  a  sobstaattye  relooy  must 

be  charred,  1098 
intent  must  be  correctly  stated,  1098  ^     .  .     j    .  u  wi 

preyious  stealing  in  the  Mpke  house  cannot  be  jomed  witli  a  soMe* 

quent  breaking,  1098 
if  defendant  be  acquitted  of  burglary  on  the  ground  that  it  jU, 

not  complete,  indictment  for  ndsdemeanour  may  be  prefers  *, 

1099 

plea,  1099  ,. 

on  indictmeat  for  burgUry  and  an  actual  stealing,  aad  a  Qicv^  "t^W^ 

Crim.  Lam.  roi,  ui.  • 
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BxnsLi'Br'^C  continued,  J 

to  st^al  be  prored,  on  which  rroond  defendant  is  ticquittedt  ^ 
cannot  avail  himself  of  the  plea  atttrefru  acquit  on  a  subsequent 
indictment,  1099 

verdict,  1099 

where  larceny  is  chared  with  burglary  defendant  maybe  conricted 
of  the  less,  and  acquitted  of  the  ereater  offence,  1099 

in  joint  indictment  for  burglary  and  felony,  defendants  cannot  be 
found  guilty  in  different  degrees,  1099,  1100 

punishment,  llPO 

principals  and  accessaries  are  subject  to  capital  puiushment,  1100 

rewards,  1100 

persons  apprehending  and  prosecuting  burglar  to  conTictioii»  are  en- 
titled to  40/.  and  a  Tyburn  ticket,  1100 
2.  Precedents  of  Jndicttnentt,  &e. 

lor  burglary,  laying  intent  to  steal,  and  actoal  thefts  1100 

for  burglary  wHh  intent  to  steal,  1101 

ag^nst  principals  and  accessaries  before  feet,  for  stealing  plate  horn 
chapel.  1101 

for  burglary  with  intent  to  steal,  and  an  actual  theft  to  &e  Takieof  40v. 
in  dwelling  house,  1102 

on  12  Ann,  c.  7.  for  burglary,  in  breaking  out  of  house,  1103 

for  buigUury  in  breaking  into  house  with  intent,  actual  felony  ccmunit- 
tei£  and  breaking  out  on  12  Ann,  c.  7. 1103 
Bimv»».    (See  <<  Arson.  ) 

C. 

Calico.    (See  «  Forgery.") 

for  ^Mging  stamp  on,  1060 
Capias  ad  Satisfacieitdux, 
'     pleaded,  164^  STS 
Capias  ad  Rbspondsvbuv, 
stated,  194 

Cajuis.    (See  <<  UnUvfol  fiflini»g,*0 
Carbise, 

when  larceny  for  him  to  steal  goods  entrusted  to  him,  917»  S^  9. 
Caebigit, 

indictment  for  phctng  near  highway,  643 
Cattls, 

what  are,  under  black  act,  1086 

CSPIT, 

in  larceny  that  word  necessary,  950 
CnACB«    (See  ^  King's  Park,"  <<  DterV) 
Challxkgxs. 

t,^oi^t9of  Lam. 

as  to  offence,  848 

information  lies,  though  not  at  the  instance  cf  the  perton  who  fint  in- 
cited the  duel,  848 

if  d^ath  ensiles  in  delUiente  duel»  it  is  murder  in  principal  and  se- 
conds, 848  t  ^^ 

proFokiag  language,  &c.  tending  to  incite  a  party  to  duel  is  misde- 
meanour at  common  law,  848 
person  carrying  challenge  is  guilty  of  misdemeasiour,  848 
copies  of  original  letters  will  serve  to  ground  informatioQ,  848 
writing  to  party  to  incite  him  to  challenge  is  misdemeanour,  846 
incfictment  nearly  resembles  proceedings  on  threatening  letters  848^  9 
intent  need  not  be  alleged,  849 
punishment  is  in  discretion  of  court,  849 
2,  Precedents  of  Indictments,  ^c. 
infonnalion  m  crown  office  for  sending  wiittai  tihstttfl^  848 
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for  sending  challenge  to  inagi8trate»  850 

for  sending  written  chsllenge,  852 

for  sending  challenge  in  letter,  852 

for  sendinr  written  challenge  to  prosecutor,  and  posting  him  as  a 

cowaro^  853 
infbrmaUon  for  similar  offence,  854 
•gainst  par^  who  carried  chaUenge,  854 
against  justice  of  peace  for  writing  and  delivering  challenge  to  another 

justice  at  the  instance  of  tlurd  person,  855 
for  verbally  andpersonallychallengmg  justice  of  peace  to  fight  duel, 

856 
for  personal  chaDenge  to  fight  duel,  857 
£or  verbal  challenfe  to  fight  duel,  and  violent  assault,  beating,  throlr- 

ing  on  ground,  leaving  senseless,  &c.  859 
for  writing  letter  inciting  another  to  send  challenge,  861 
for  assaultmff  nerson  and  provoking  him  to  fight  oy  opprobriooa  Ian- 

guaj^,862 
for  sending  challenge  about  money  lost  at  a  game  at  dice,  9  Ann,  862 

CiLUiBXBS,  ' 

in  inn  or  coUege  within  meaning  of  13  Ann,  c.  1.  s.  7. 939 
Chjlxpaktt.    (See  "  Maintenance.'') 

what  is,  S34 
Chahcxllob  or  EzcnxavsR, 

indictment  for  hbel  on,  99 
CBAircnT,  Count  of 
bill  in,  pleaded,  386 
awearing  before  master,  387 
CnAPU.    (See  •«  Larceny,"  church.) 
Chattx£8.    (See  "Larceny.*') 
Ghsats  ahd  Falbk  PaxTSjroxs. 

1.  Pre&mnary  Mttet,     Jfohua  of  Law. 
offence  at  cMamon  law,  994 
no  mere  fraud,  not  amounting  to  felony,  is  indictable  at  common  law, 

994 
definition,  994 
using  false  weights,  selling  goods  with  counterfeit  marks,  pla)dng  with 

false  dice,  and  frauds  anectingthe  course  of  justice,  994^  5 
no  indictmei4nes  for  converting  com  sent  to  miller  to  grind,  994 
nor  fbr  giving  check  on  bankers  where  party  had  no  effects,  994 
frauds  fbr  false  tokens,  995 

selliBg  wrought  gold  under  sterling  alloy  is  not  indictable,  995 
selling  by  /S/«e  measure  is  indictable,  selling  under  measure  is  not, 

995 
indictable  to  sell  bad  wine,  995 
using  false  is  indictable  at  common  law,  and  punished  with  fine  by 

sUtute,995 
all  frauds  sffectinff  public  justice  or  the  crown,  are  criminal,  995 
as  personating  bail^  and  pretending  to  oe  an  object  of  relief  at  a  pub- 
lic asylum,  995 
supplying  unwholesome  foo'i  is  indictable,  995 
for  embezzling  money  collected  on  a  brief,  995 
indictment  lies  against  apprenUce  for  enlisting  to  obtain  bounty,  995 
indenture  muat  be  pro^^  by  a  subscribing  witness,  996 
offence  by  9tahitey  996 
defrauding  individual  by  means  of  privy  tokens  is  made  misdemeanour 

by  sUtute,  996 
statute  does  not  extend  to  cases  where  party  procures  goods  on  his 

own  account,  with  intent  to  steal,  997 
obtaining  money  by  fidse  pretences  punished   wiih  whipping  and 

transportation,  997 
frauds  by  lodgers,  manufacturers,  servants  of  public  companies,  per- 
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sons  employed  in  post  office,  and  die  embefiskflient  of  Ami  stores 
are  noticed  in  deferent  statutes,  998 

offence  of  cheating^  with  dice,  998 

lAdictment,  999 

several  persons  may  be  jointly  indicted,  999 

ibdictment  may  include  several  chargfes,  999  -  _^_ 

necessary  to  set  forth  means  or  frise  tokens  by  wludi  firttid  vtt  effect- 
ed, with  iilpossible  accuracv,  999 

basket  sufficient'  described  by  the  word  pareelf  999 

not  sufficient  to  charge  that  defendant  faUeiy  prttended^  widioat  an 
absolute  negative  of  all  the  assertions  of  defendant,  999 
Punishment,  999 
2.  Precedenti  of  indSi^menUt  Uc, 
At  common  law, 

for  selling  by  false  weights  and  measures,  1000  

for  defSiuding  person  of  money,  by  counterfeiting  post  nurk  oo  coun- 
terfeit letter,  1001 

against  pennoner  of  Chelsea  coUege  for  defirauding  king  of  money,  by 

<  Dtocui^  bimseffto  be  admitted  out  pensioner  of  the  same  cdt 
lege  as  cf  another  regiment,  and  under  pretence  that  be  was  not 
provided  for  by  government,  1001 

for  obtaining  money  under  pretence  of  being  collector  of  tax,  1003 
On  statutes^ 

for  fraud  by  counterfeit  letter,  and  otherfiJse  tokens,  on  33  Hen.  TllL 
c.  1003 

against  brewer  for  selling  beer  in  casks  short  of  measure,  on  33  Hen. 
vra.  c.  1.  1004 

on  30  Geo.  n.  for  obtaining  goods  under  pretence  of  b^ng  servant  to 
customer,  1005  ? ;   .    .  -> 

on  30  Geo.  n.  for  obtaining  goods  under  pretence  of  being  mercfaanta 
-  ;:;  : '. .     of  .gDodfoctinie,  1006 

on  30  Geo.  n.  for  obtaining  goods  under  pretence  that  defendant  wis 
recommended  by  partner,  and  that  Dill  of  exchange  was  good, 

loor         c-:^ 

on  SO  Geo.  U.  c^k-  f^  pretending  child  to  be  pauper  of  pariah,  and 

obtaining  money ipr  its  support,  1009 
for  obtaining  money  under  pretence  of  drawing  a  check,  and  that  de- 
fendant was  a  gentleman  of  fortune,  1009 
against  attorney  on  30  Geo.  JI«  c.  24^  s.  1.  for  pretending  he  had  given 
^  . ..  ^.lugerfoea^thanrhereaUy  had»I011 

'  on  30  Geo.  It'.' for  obtaining  money  under  pretence  that  a  paper  was  a 
..  .    -..  good  note  qf  hand,  1016 

for  pretending  to  justice  and  recruiting  seijeant,  that  defendant  was 
..  ..  .,  nc^apprentice,  thereby  obtaining  monev  to  enlist,  1017 
'  bld^  XSe'o.  n.  c.  34.  against  member  of  a  benefit  club,  fw  obtaining 
money,  belonging  to  the  rest  of  the  members  under  hla&  pre- 
tences; 1018 
on  30  Geo.  11.  c.  34.  for  obtainiiig  more  than  the  sum  due  for  carriage 

of  arparcel  by  producing  false  ticket,  1019 
for  obtSining  bills  <»  exchange,  under  pretence  of  getting  same<fii- 
countedf<^  prosecutor,  1030 
CpxLSXA  CoLLxex.    (See  «  Cheats.")  ^ 

indictment  against  pensioner  of,  for  defrauding  his  majesty  1001 
Cdlb.    (See  «« Infant,"  «* Murder.") 

ChOSX  IX  ACTIOX, 

offence  of  stealing  considered,  938 

indictment  for  stealing,  970 
CRBiSTiAxrrT.    (See  <<God.") 

part  of  law  of  England,  14 
CxmacHYABD.    (See  <*  God,"  <<  Dead  body.") 

striking  in,  punishment  for,  32 
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Caxmcu  YAxa^eonUnwd.) 

indictment  tor  ■ttikingp  in,  21 

for  drawing  weapon  with  intent  to  strike*  22 

indictment  must  shew  intent,  22 

for  drawing  and  striking,  23 
Chvbcb,    (See  <•  God.") 

1.  J^oitUt  of  Xtow, 

not  goingto  chqrdifor  amonth  indictable,  21 

recjuiaites  of  indictment,  21 

an  indictment  for  a  first  offence  isavmded  by  coidbfillity,  21 

dissenters  may  plead  toleration  acts,  21 

what  evidence  necessary,  21 

2.  PrecedetOt  of  ItuHctmento,  &c. 

indictment  for  not  Koing  to  church  for  a  monlli,  20 
for  breaking  churcn  windows  by  firing  a  gun,  ^ 
in  another  form,  23 
for  stealing  in,  992 
Cbubcb  Wabsxh.    (See  ^Overseer,"  "Office.")' 

CUUK, 

indictment  af^ainst  banker's  dei^k  for  enbeulemeat,  982, 984 
petit  treason  m,  to  murder  bishop,  742 
OLiprare.    (See  **  Coin.") 

GliOTHM, 

indictment  for  assault  and  spoiling,  832 
CxoTH.    (See  «  Selling.") 
CocKffieHTive, 

indictment'for,  673 
Coiv. 

1.  Pohao  of  Za». 

counterfeiting  gold  or  silver  money,  103,  lOS 
bringing  false  money  into  kingdom,  103 

oounteneiting  or  bringing  counterfeit  foreign  coin,  eofrent^  into  Aa 
kingdom,  103 

treason  to  counterfirit  Irish  coin,  103 
coining  foreign  ffold  or  rilver  money  felony,  lOS 
how  w  counteneit  must  resemble  legal  coin,  103 
there  need  not  be  anj  attempt  to  utter,  103 
marking  the  edges  or  current  uioney,  103 
gilding,  waslung,  and  caring,  103 
receivrng  coiners,  what  offence,  104 

the  receiver  of  a  tnutor  cannot  be  tried  tiQ  original  trtifeor  is  ceafSct- 

«d,104 
n  parly  agreeing,  before  the  Act,  to  receive  and  vend  coonteffost  eoia, 

is  a  prindpfd  traitor,  104 
prosecutions  for  marking,  gilding,  washing,  or  colouring,  fcc.  coin,  must 

be  within  six  montb,  104 
information  beforejustice  is  sufficient  commencement,  104 
evidence,  what  sufficient,  104 
^        two  witnesses  not  necessary,  104 

houses,  &c.  may  be  searched  for  tools  and  base  coin,  104 

the  defendant  allowed  35  peremptory  challenres 

not  entitled  to  copy  of  inmctment,  nor  coonsd,  104 

sentence,  what,  and  its  consequences,  104 

rewards  to  prosecutor,  104 

indictment  must  contain  word  ^'tndtorously,"  104 

must  specify  kind  of  ccnn,  105 

offence  must  be  bid  against  allegiance,  105 

2.  Precedenio  of  JtuUctmento^Uc, 

for  treason  in  coining  guineas,  on  25  Edw.  HI.  c.  5.  s.  2.  103 
for  treasonin  coining  a  shilling,  on25  Edw.  ni«  105 
the  like  in  anothtr  fono,  105 
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for  treason  in  coloring  base  metal  like  a  shilling,  on  8  and  9  W.  Itl. 

106 
for  felony  in  coining  ahalf-penny,  11  Geo.  III.  3. 40. 106 
on  11  Geo.  III.  c.  40.  for  coining  half-penny*  s^gnnst  piiacipal  and  ae- 

cessaiy  before  the  fact,  107 
for  coining  bank  tokens,  52  Geo.  in.  107 
for  treason  in  having  ttK>ls  for  ccnning  in  caafeody»  on  8  and  9  W.  IIL 

108 
ior  treason!*  l&diiig aid  cohceafing  eoining  tooH  on  8  and  9  W.  m. 

c.26.  110 
for  treason  against  two  persons  for  hating  dye  in  custody  for  coinings 

110 
for  treason  in  dipping  and  rounding  monies  and  afterwards  ottering 

them,  on  5  EUz.  c.  11.  110 
for  felony  on  8  and  9  W.  HI.  c.  26.  s.  6.  for  putting  off  eoutetfeit 

shillings  and  sixpences  for  less  than  nominal  ralue.  111 
lor  a  misdemeanour  in  uttering  counterfeit  shilfiogi  15  Geo.  IL  ID 
ibr  misdemeanour  in  uttennr  counterfeit  shilling  twice  or  more 

in  ten  days,  on  15  Goe.  11.  c.  28.  s.  3. 113 
for  misdemeanour  on  15  Geo.  n.  c.  38.  for  uttering  couuterfcit 

crowns,  having  another  in  possesion,  114 
for  felony  in  uttering  a  counterfeit  shilling,  having  been  before 

^cted  as  common  utterer  on  same  day,  115 
for  misdemeanour  at  common  law  in  causing  gfomeas  filed  and 

ed  to  be  uttered  as  good  guineas,  116 
for  misdemeanour  at  common  law  in  uttering  <tou&lerfdthal^giiinea, 

116 
for  misdemeanour  at  common  law  for  uttering  coimteifeit  atx-penee 

and  having  another  f<mnd  in  his  custoify,  117— second  oomit  for 

having  counterfeited  money  in  possession  witli  intent  to  utter  it; 

117 
for  felony  for  putting  off  false  copper  at  less  than  its  nominal  valne, 

117 
for  a  misdemeanomr  in  buying  guineas,  on  52  Geo.  m.  c.  50. 118 
for  a  misdemeanour  at  common  law  in  selling  counterfeit  Dutch  guild- 
ers for  good  and  true  guilders,  119 
for  importing  counterfeit  or  light  coins,  120 
sending  counterfeit  coin  of  realm,  120 
offences  relating  to  bullion,  120 
Coioniire.    (See  *<Coin." 
CoxHEKCEiRirTs  or  Iimicmirrs,  &c.    (See  **  Conclunoiis.^} 

of  indictment  at  sessions  for  Middlesex  for  offence  out  of  Westnnn- 

ster,  1 
of  indictment  at  sessions  for  Middlesex   for  offence  in   Westmin- 
ster, 1 
of  indictment  at  sesuons  for  Westminster  for  offenoe  in  same  but  out  of 

St.  Martin's  le  Grand,  1' 
of  indictment  at  sessions  for  Westminster  for  offence  within  same,  and 

also  wijthin  St.  Martin's  le  Grand,  2 
of  indictment  at  assizes  or  general  quarter  sessions^  2 
the  lik6  with  alias  ctictus  of  surname^  2 
the  like  with  alias  addition  of  degree,  2 
the  like  against  a  feme  covert  in£cted  separately,  3 
the  like  against  several  defendaat%  3 
of  indictment  for  offence  wiUiin  admiralty  sessions,  3 
of  a  second  or  subsequent  count,  3 
of  information  by  attomev  general  ex  officio,  6 
of  information  in  crown  office  in  name  of  the  master,  t 
of  second  count,  7 

of  information,  qui  tam,  at  quarter  sessions,  11 
of  indictment  for  murder,  750 
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CoxHXSBiovB.    ^cc  *«  PeijuTy,"  «  Bankruptcy.*') 

how  to  state  isaiiing  of  commisaion  of  bankruptcy,  511 

CoXMITlfXVT, 

stated,  160, 165 

COVXOVB, 

for  perjuiy  before  committee  of  house,  418 

for  nbel  on  house,  99 
CoxTAVT,  IixxGAK.    (See  *'  nieg^al  companies/') 
CoxrouvDive  Orrsircxs, 
Compounding  felony. 

1.  JPointM  tf  Law, 

as  to  offence  in  ffeneni,  230 

c<Hnponndin£^  felony  by  party  grieved  is  punishable  by  fine  and  im- 
prisonment, 220 

2.  J^recedentM. 

for  compounding  afelcmy,  220 

for  prevailing  on  woman  to  compound  for  rape  committed  on  her*  221 
Compounding  a  penal  action, 

offence,  and  how  punished,  225 
JPrecedentw, 

for  compounding  qui  tarn  action  commenced  in  K.  B.  on  31  Eliz.  c.  6. 
s.  8.  in  name  of  another  for  resigning  benefice,  223 

for  compounding  qui  tam  action  without  leave  of  court  upon  5  Eliz.  c. 
5.  for  selling  wine  contrary  to  statute,  226 

for  comoounding  an  offence  against  penal  statute,  229 

on  18  Eliz.  c.  5.  for  taking  money  to  compound  qui  tam  action,  230 

on  18  EHz.  c.  5.  for  compounding  a  penal  action,  the  penalty  having 
been  incurred  by  evading  stamp  duties  on  receipt,  231 
CoircKAuuirr  of  FxLomr.    (See  «  Misprison  of  Felony.") 
CovcLVsiovs  or  Tsme-ntxtm.    (See  ■<  Commencements/') 

of  indictment  or  second  count  of  common  law,  3 

where  offence  has  been  injurious  to  individual,  4 

for  treason,  4 

of  secpnd  count  on  statute,  4 

of  indictment  for  murder,  750 

of  information  by  attorney  general  ex  officio,  6 

of  each  count  of  information  by  master  of  crown  office,  7 

of  information  by  master  of  crown  office,  7 

of  information,  qui  tam,  at  quarter  sessions^  11 
CocrvTBBFxiTivo,    (Sco  <<Coin/') 

COHFXSSIOV, 

of  offence  before  justices  stated,  128 
CoHTOUfiTT.    (See  "Dissenters/') 
CoiroBZGATioir.    (See  «  Dissenters,"  <«  Anabaptists.") 
Coviss.    (See  «  Rabbits.") 

offence  of  stealing  conridered,  931 

indictment  for  stealing,  975 

COVSPIKAGT. 

1.  JPreUndnarff  fAToiet,   PoifU$  of  Law, 
as  to  the  offence, 
definition  of,  1138 

object  which  renders  combination  criminal,  1138,  9 
combination  to  prosecute  party  known  to  be  guiltless,  1139 
indictment  lies  for  conspiracy  t9  impute  crime  cognizable  in  ecclestaa- 

tica]cour^ll39 
all  confederacies  wrongfully  to  prejudice  another  are  misdemeanours 

at  common  law,  1139 
may  be  to  injure  public  trsde,  1139 
to  affect  public  health,  1139 
to  violate  public  police,  1139 
to  do  any  act  in  it«^  illegal,  1139 
not  indictable  to  conspire  to  commit  civil  trespass  to  take  game,  1139 
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«{^ement  between  individuiU  to  support  each  other  in  all  uadataJc- 

ings  lawAil  or  otherwise,  is'illepl)  1140 
conspiracy  to  do  act  only  morally  cnmina],  1140 
the  Terbal  slander  where  several  unite,  1140 
combination  to  raise  the  price  of  stock  is  indictable,  1140 
conspiracy  depends  on  the  unlawful  agreement  and  not  conseqoenoe, 

1140 
no  excuse  for  confederacy  for  malicious  prosecution»  that  indictment 

was  insufficient,  or  that  the  court  had  no  jurisdiction,  1141 
means  by  which  the  object  of  conspiracy  must  be.  effected, 
husband  and  wife  cannot  be  ruilty  of  conspiracy,  1141 
if  all  defendants  except  one  be  acquitted  he  cannot  be  punished,  1141 
one  conspirator  may  be  tried  singly,  1141 
where  the  rest  escape,  1141 

not  necessary  to  shew  an  actual  association  or  confederacy,  1141 
not  essential  to  complete  offence  that  any  act  should  be  done  in  pur^ 

suance  of  the  unlawful  agreement,  1141 
nor  that  any  party  was  aggprieved,  1141 
workmen  conspiring  to  work  at  a  certadn  rate  or  time,  howponiaiied, 

1142 
modes  of  prosecution,  by  indictment  or  action  on  the  case,  11^ 
if  information  moved  for,  prosecutor  will  be  compelled  to  abandon  the 

action,  1142 
indictment  may  be  tried  at  sesaons,  1142 
Indictment,  1142,  3 
venue  must  be  laid  in  county  where  combination  took  place,  1142 
sufficient  to  state  conspiracy  alone  without  overt  acts,  though  not  usual, 

1142,3 
in  indictment  fbr  conspiracjr  to  indict  prosecutpr,  it  need  not  be  shewn 

for  what  particular  ofl&ncehe  was  prosecuted,  1143 
no  occasion  to  aver  innocence  of  prosecutor  if  the  conspiracy  be  laid 

faUelsf,  1143 
^here  act  is  in  itself  illegal,  not  necesssry  to  shew  means  by  which  the 

conspiracy  was  effected,  1143 
in  conviction  of  journeymen  manufacturers  fbr  Ulegal  agreement  on 

39  and  40  Geo.  m.  c.  106,  the  agreement  must  be  staited,  1143 
in  whst  words  offence  must  be  laid,  1143 
JBvidence,  &c. 
no  direct  evidence  need  be  given  of  the  fiict  of  conspiring,  bat  it  msy 

be  collected  from  other  circumstances^  1143 
on  motion  for  new  trial  after  conviction,  all  the  defendants  must  be 

present,  1143 
also  on  motion  in  srrest  of  judgment,  ]  143 
Punishment, 

indiscretion  of  court  by  fine,  pillory,  imprisonment,  Stc.  1144 
2.  PrecederUM  of  IndictmetUt  fir  Corupiraciet, 
general  form  of  indictment  1145 

at  common  law  for  conspiracy  to  disturb  dissenting  congregatioi^  29 
against  master  of  work-house  and  surg^n,  for  conspiracy  to  prevent 

body  of  poor  person  who  died  in  work-house  mm  being  buried, 

that  it  might  be  dissected,  36 
fbr  conspiracy  to  levy  and  make  insurrection  and  rebelHoi^  and  incite 

enemies  to  invade  this  kingdom,  68, 9 
conspiring  to  coUect  information  nere  and  in  Ireland,  as  to  the  cUaposi* 

tion  of  subjects,  69, 70 
conspiring  to  raise  rebellion  in  Ireland,  71 
conspiring  to  levy  war  against  king  in  this  realm,  79 
conspiring  to  prevent  the  acting  of  a  play,  494^  5 
for  conspiring  to  lessen  value  of  houses  in  a  pariah,  660 
for  conspiring  to  release  a  man  from  custody  of  nuffdial  by  becoming 

bail  under  fictitious  names,  1145 
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conspiracy  to  cause  sherifTs  officer  to '  arrest  wron^  penon^  8cc.  by 
personating  the  party  ^^inst  whom  the  writ  was  issued,  1148 

conspiracy  by  persons  confined  in  K.  B.  for  debt  to  effect  their  ova 
escape,  and  that  of  others,  1148 

for  riot  and  conspiracy  in  K.  B.  prison,  and  attempting  to  blow  vip 
wall  with  gunpowder,  1150 

for  conspiracy  to  persuade  man  not  to  nve  evidence  i^gfainst  one  com^- 
mitted  for  putting  off  bad  money,  1151,  !2 

against  two  persons  for  conspiring  that  one  of  them  should  rob  the 
other,  with  intent  to  charge  me  hundred,  1156 

against  two  parish  officers  for  conspiring  to  persuade  poor  couple  to 
marry  in  order  to  burthen  the  man's  panah  with  the  maintenance 
of  the  woman,  1 157,  8 

for  conspiring  to  che>t  his  majesty's  subjects  by  producing  fliJse  cUce 
to  be  played  with,  1160 

for  conspiracy  to  seduce  artificers  and  convey  machines  to  Ibreign 
parts,  1161 

at  common  law  for  conspiracy  among  workmen  to  raise  their  wages 
and  lessen  the  time  of  labour,  1163 

agiunst  salt  makers  fbr  conspiracy  to  raise  price  of  salt,  1164 

against  joumejrmen  serge  weavers  fbr  refiisinr  to  work  for  a  master 
who  had  employed  a  man  contrary  to  rules  entered  into  by  con- 
spiracy, 116o 

fbr  conspiracy  by  journeymen  manufacturers  to  raise  the  price  of  lil- 
bour,  prevent  others  ieom  working,  and  breaking  6penpriA>n. 
1167 

against  master  rope  makers  for  conspiracy  to  employ  no  joumeymeix 
who  had  left  their  last  masters  without  their  consent,  1169 

for  conspiracy  to  hold  a  man  to  bidl  fbr  the  sum  of  1100/.  on  an  affida- 
^t  which  was  sworn  befbre  clerk  to  signer  of  biUs  of  Bfiddlesez, 
1169 

for  conspiracy  to  indict  an  innocent  man  of  pexjuiy  when  bill  was 
thrown  out  by  grand  jury,  1171 

for  indicting  a  man  for  forging  stamps  who  was  acqmted,  1174 

for  conspiracy  to  charge  a  man  with  having  stolen  from  one  of  the  con- 
spirators, and  thereby  obtaining  promissory  note  and  money  fimn 
prosecutor,  1175 

for  conspiracy  t6  lay  information  against  prosecutor  for  Illegal  insur- 
ance in  lottery,  and  then  obtain  money  to  compromise  it,  1176 

for  conspiracy  to  charge  a  man  with  being  the  fkther  of  bastard  chiUU 
in  orderto  obtain  money,  1179  ^ 

for  conspiracy  and  defrauding  party  of  money,  under  pretence  of 
procuring  his  son  the  office  of  deputy  comptroller  of  custonn^ 
1180 

fbr  conspiring  to  charge  a  man  with  receiving  stolen  goods,  and  there- 
by obtaining  money  for  compounding  same,  and  to  lay  oat  money 
to  entertain  conspirators,  1181,  3 

for  conspirins^  to  chai^  a  man  with  a  rape,  and  preferring  indictment 
against  him  (which  was  returned  not  found)  with  intent  to  obtain 
money,  1183 

for  conspiracy  to  charge  a  man  with  committing  unnatural  crime,  and 
thereby  obtaining  money  under  pretence  <n  concealing  same,  and 
desisting  from  prosecution,  1184 

at  common  ww  fbr  conspiring  to  defraud  prosecutor  of  bills  of  ex- 
change, under  pretence  of  discounting  them,  1184 

for  conspiracy  by  defendants  to  obtain  possession  of  wool  by  pretend- 
ing to  be  merchants,  and  pa^g  with  bad  bills  drawn  on  each 
o£er,  1186^  7 

for  conspiracy  by  curate  and  officers  of  parish  to  defraud  sufferers 
by  nre,  of  money  collected  on  a  brier  ibr  relief,  1188 
Vrim,  hm^  TOt.  in«  e 
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i  for  conspiracy  to  break  into  dwelling-hoose  with  felonious  intent  to 

I  steal  goods,  1190 

I  for  conspiracy  to  pall  down  wall  and  pulling  down  same,  1191 

GovsTABLs.    (See  <«  Office,"  <<  Extortion.'^ 
for  assault  on,  in  execution  of  office,  832 
indictment  for  not  taking  office  of,  366»  271,  &c. 
indictment  against,  for  disobeying  or^er,  260,  261,  &c. 
indictments  against  for  extortion,  293,  &c. 
CovsnTTTTioir.    (See  «•  Hig^ Treason,"  "Government.")  . 
CoHTXHPTs  or  CovrsT, 

for  striking  in  court,  208 

for  riotous  disturbance  of  commissioners  of  taxes,  214^  490 
for  verbal  slander  of  justice,  914 
CovTMA  FomKAir, 

where  not  necessary,  749,  &c. 

COITTBA  PaCXV, 

when  necesiary,  541,  &c. 

whether  forcible  detainer  should  be  laid  to  be,  1123 
CowxirricLKs.    (Sec  «*  Dissenters,"  **  Toleration  Act") 
CowxcTioir, 

before  justices  stated,  128 

at  gaol  delivery  sessions,  168 

woAt  evidence  of,  959 
CoPFXB  MoxxT.    (See  «« Coin,"  «  Lead.") 

how  protected,  117,  n.  (x) 
Copt.    (See  "Libels.") 
CoBOHKK.    (See  «  Office."^ 

inquest  of  murder  agamst  principal,  and  aiders  andabetton^  7 

for  burying  body  vnUiout  notice  to,  256 

indictment  against,  for  extortion,  300 

fees  of,  300 
COvxKTBT  Act, 

on  what  occasion  passed,  and  what  it  enacts,  785 

indictments  on,  787 
CoTBBTuu.    (See  «  Wife.") 
ComrrBwrxrr.    (See  ««  Forgery,"  "  Coin.") 
CouBT.    (See  "  Contempts.") 
Cbigkladx  ELXcTioir, 

for  perjury  respecting  bribery  at,  418 
Cbixxs, 

who  may  be  guilty  of,  724 
Cbvxltt, 

to  apprentice,  indictment  for,  TTT,  829,831 
Cvbatb, 

for  disturbing  at  church,  21 
CvBSUTG.    (See  <*  Blasphemy.") 

D. 

Dawboit, 

manuscript  note  of  his  case,  1088 
indictment  against,  for  poisoning  horses,  1088 
D^AB  DoDiss,  DToome  up« 

1.  Point*  of  Law. 

^gp^g  up  and  carrying  away,  why  indictable,  35 
an  indictment  lies  fcr  conspiring  to  prevent  burial,  35 
arresting  dead  body,  misdemeanour,  &5  • 

stealing  coffin,  shroud,  &c.  felony,  35 

2.  PrecederUo  of  Indictmenio. 

for  digging  up  and  carrying  away  dead  body  fivm  churdi  yuil,  35 
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BxAD  BoDXBg,  sioouro  TTh-^etfOinued^J  • 

against  master  of  work-house  a|id  suigeoiiy  for  conBpiriiig  to  prevent 
burial  of  pauper,  36 

for  taking  body  for  purpose  of  dissection,  38 

for  preventing  interment,  38 
BsGsiT.    (See  h  Cheats,"  and  «  Fake  Pretences.") 
DscsirGT.    (See  "Dead  Body,*'  ««  Bawdy  House,") 

indictments  for  offences  ag^nsU  35  to  51 

for  bathing  publicly  near  public  highwa3rB  and  habitations,  41 

for  ezpomng  private  parts,  41 

for  publishing  obscene  libels  and  prints,  42 

for  publishing  obscene  libels  and  indecent  prints,  44 

for  exposing  to  sale  indecent  print,  46 

for  exposing  to  view,  47 

for  keeping  a  room  to  exhibit  indecent  prints  for  money,  48 

for  exhibiting  prints,  49 
Dxms, 

not  larceny  to  steal  title  deeds,  926 

forgery  of,  considered,  926.    (See  "Forgery.") 

on  2  Greo.  II.  c.  25.  for  forging  bond  rigned  with  nuurk,  and  publishing 
same  with  intent  to  defraud  executors  of  supposed  obligor, 
1065,  6 

on  2  Geo.  II.  c.  25.  for  forging  and  uttering  bond  irith  intent  to  de- 
,  fraud  two  different  persons,  1066 

for  forging  will  on  2  Geo.  11.  c.  25.  and  45  Geo.  III.  c.  39.  which  r^- 
enacts  its  provisions,  with  intent  to  defraud  the  heir,  1067 

for  forging  \rill  of  copvhold  premises,  and  personally  to  defraud  e^ 
heiresses  at  law  who  were  all  married,  1069 
DxsB.    (See  "Larceny,"  "Conspiracy.") 

indictment  for  steiJing,  970, 1 

destroying  without  consent  of  owner,  felony,  980 
BxTAina.    (See  "Forcible  Entries.") 
Dice.    (See  "Unlawful  Gaming.") 

for  fraudulently  winning  money  at,  680 

for  conspiring  to  cheat  with  unlawful  dice,  1160 
DisoBXoisirGi.     (See  "  Order  of  Justices.") 
DisoADxas,  IvrscTiovs.    (See  "  Quarantine.") 

for  exposing  child  infected  with  small  pox  in  public  atreeti,  553 

against  surgeon  who  inoculated  children  at  his  own  house,  for  causing 
them  to  be  brought  there  when  infected,  5SS 
DisoKDSRLT  Hovsx.    (Sce  "  Bawdy  House,"  "Unlicensed  House.'*) 

for  keeping  disorderly  house  for  fitting  cocks,  &c.  673 

indictment  at  common  law  for  keepmg,  673 

BiSSSISXD, 

in  indictments  for  forcible  entry,  import  of  word,  1123 
DisssHTSBs.    (See  "  Religion.") 

1.  PainU  of  Law. 

penalty  ror  disturbing  dissenting  cong^gation,  24 

maHce  not  necessary  to  constitute  offence,  24 

indictment,  found  at  sesnons  may  be  removed  into  K.  B.  lieAire  rer« 

diet,  24 
each  defendant  is  liable  to  penalty,  24 
how  indictment  should  be  framed,  24 

2.  Precedent*  of  Indictment*,  C/c. 

for  disturbing  dissenting  congregation,  24 

the  like  in  another  form,  25 

for  disturbing  Anabaptist  congregation  on  1  W.  &IL  c.  18.  f.  18.  26 

for  disturbing  dissenting  congregation  on  52  Geo.  HI.  c.  155,  27 

at  conunon  law  for  riot  and  assault  in  dissenting  congregation,  28 

at  common  law  for  conspiring  to  disturb  dissenters^  stating  overt  acti^ 

29 
for  throwing  fireworks  into  meeting-hduse,  30 


for  conspiracy  to  disturb,  not  statin;  overt  ftcts,  30 

for  makinr  noise  about  meeting-house,  31 

for  conspiracy  to  prevent  conereg&tion  meeting,  31,  2 

for  conspiracy  to  cause  riot,  3§ 

for  riot  and  disturbing  congregation^  33 

for  common  riot,  34 

against  dissenting  preacher  for  preaching  seditious  sermon^  95 

for  libel  on  dissenting  preacher,  899 
fiiSTBxsB.    (See  «  Rescue.**) 

statement  of,  201 

for  rescue  of  distress  for  rent  after  fraudulent  removal^SOS 

for  rescue  of  distress  damage  feasant,  203 
DiToncs.    (See  <•  Bigamy.") 

whether  marriage  after,  legal,  718 

wife  divorced  may  commit  petit  treason  by  kUfing  her  husband,  742 
Does.    (See  «  Highways.") 

for  keeping  furious  dog  unmu2zled  near  highway,  643 
Dbxts, 

indictment  for  suffering  to  remain  in  street,  626 
DEviTKBinrBss, 

aggravation  of  crime,  725 
DuxLUKe.    (See  ««  Murder,"  "Challenges.") 

offence  of  principals  and  seconds,  728,  848 

DCBkSS, 

indictment  for  obtaining  money  by,  835 
DwxLLiire.Hou8s.    (See  "Larceny,"  "Arson,"  "Buigiary,  &c.**) 

indictment  for  larceny  in,  988 

for  burning,  1109 
Dti.    (See  "Tooiy  "Coin.^') 

for  treason  against  two  persons  for  having  dye  in  cdlCody  for  coin- 
ing, 110 

Sab, 

cutting  off,  not  mayhem  at  common  law,  784 

pQnts£nent  for  cutting  off,  by  statute,  785 
East  Ibjua  Coxpakw, 

forgery  upon,  1027 
EcGKxsiASTicAi.  Covmn.    (See  "Peijuiy.") 

indictments  for  perj  uty  in,  42 

against  reg^isterfor  enfi;aging  as  proctor,  698 
EmcTs.    (See  "  Embezzlement  of.") 
ErnoT.    (See  "  libel."^ 

hanging  person  in,liDellou8,  866 

indictments  for  hanging  in,  501,  908,  &c. 

for  drowning  in  effigy  collectors  of  taxes,  905 

for  libel  bypanonng  prosecutor  in  effigy,  906 

for  hanging  in  effigy  a  waterman  near  to  place  where  lie  was  ftffmfrfom- 
ed  to  play,  909 
Eucnov.    (See  "Bribery,") 
E&OPZ1CZHT.    (See  "Abduction,"  "Rape.") 

for  taking  a  woman  of  substance^  817 
EvBszBUixzBT.    (Sec  "Larceny,") 
Of  effeeu  by  bankrupt.    (See  «  Not  Surrendering,"  "  Trmde.") 
1.  JP^ni&of.  Xaw. 

aa  to  offence  in  general,  509 

not  surrendering  and  disdoaiageffiects felony,  509,  510 

surrendering  before  last  moment  of  time  allowed  sofficienly  512 

when  prevented  by  mckness,  511 


power  of  commisnonen  to  eximine,  comu^t,  See.  511 
indictment  must  aver  that  commission  was  duly  awarded^  511 
must  not  be  stated  that  it  issued  out  of  court  of  Chancery,  511 
words  of  statute  must  be  attended  to  with  strictest  precision,  511 
must  be  averred  that  commissionen  held  a  sitting  in  wMch  they  should 

be  named,  511 
though  indictment  be  defective  the  court  will  not  quash  it  /on  motion* 

511 
prosecutor  mustprove  sU  the  proceedings  under  which  defendsnt  was 

declared  bankrupt,  511 
averment  that  commission  was  under  great  seal  of  Great  Britain,  how 

proved,  511 
defendant  cannot  setup  secret  act  of  bankruptcy  prior  to  commission, 

511 
nor  can  he  shew  that  commission  is  not  stamped,  511 
defendant  may  procure  acquittal  by  proving  himself  an  inflmt  whea 

debts  contracted,  511,  2 
3.  Preeedent$  of  IndictmerUSt  (fe. 
against  bankrupt  for  conceaUng  effects  on  5  Geb.  II.  c.  30. 109 
against  surveyor  of  highway  for  using  materials  for  private  purposes, 

666 
against  overseer  for  applying  money  to  his  own  use  and  rendering  ftlse 

accounts,  701 
against  cashier  of  bank  for  embezzling  exchequer  bills,  981 
Ehokossihs.    (See  **  Trade,"  **  Enhancing.*') 
what  is,  SZ^ 
for  engprossing,  534 
^sBAHciiTG  PBics  Or  Pao VISIONS.    (See  ^  Engrossing,"  <*  Ferestaning,** 

^Regrating,"  "Trade.**) 
1.  PoinU  of  Law,  ' 

as  to  offetfce  in  general,  S^ 

endeavours  to  enhance  price  of  provisions,  crinunal,  527 
Dunishment,  fine  and  imprisonment,  527 
forestalling,  definition  of,  527 
offence  punishable  at  common  law,  527 
regrating  definition  of,  527 
engrossing,  definition  o(  527 

inmctment  must  state  quantity  of  goods  forestalled,  &c.  528 
if  there  be  any  interval  between  judgment  and  conviction,  offender 

wiU  be  committed  unlets  prosecutor  consents  to  abmit  him  to  baiC 

528 
2*  PrecedenH  oflndicttnenttt  &c. 
for  various  offences  tending  to  raise  price  of  hops,  5279  9>  9. 530, 1. 53 
fivT&iBs.    (Ste  **  Forcible  Entries.") 

entry  of  officer  to  execute  warrant  stated,  131 
EsGAPSs.    (See  «<  Rescues,"  « Public  Justice.") 
1.  Agodiiat  PrUoner  Bim^elf 
PoinU  of  Lam, 
as  to  offence  in  reneral,  158 

escape  of  party  before  actually  in  gaol  misdemeanour,  158 
breaking  prison  or  conspiring  so  to  do,  felony,  158 
every  lawnd  restrunt  prison  within  1  Edw.  II.  159 
escape  per  janua  aperta  not  felony,  159 
if  prison  broken  without  privi^  of  prisoner  escape  is  misdemeanour^ 

159 
when  felony  to  break  prison,  159 
offence  charged  must  be  felony  at  time  of  breaking,  159 
prisoner  who  breaks  nol  may  be  arraigned  for  that  crime  befbre  con- 
victed of  ori^nal  felony,  183 
p%rty  accused  of  treason  does  not  become  traitor  by  breaking  oui^  159 
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ZacAWEB'^  continued,  J 

it  is  not  felony  for  ft  ptfty  convicted  of  clergyable  felony  to  escaiie  af- 
ter judgment  of  transportation,  159 
it  must  appear  in  the  indictment  that  the  offender  was  lawfully  in 

prison,  159 
PrecedenU  of  Indictment  fw  Etcapet  t^ainai  Prisoner  Himoelf. 
at  common  law  fbr  escaping  from  constable,  being  in  custody  for  hone 

stealing,  158 
against  prisoner  in  custody  for  felony  for  breaking  out  of  gaol,  160 

at  common  law  against  two  persons  for  escaping  out  of  prisra, 

and  a  third  for  assisting  their  esci^e  when  in  custody  fbr  felony, 

160 
for  breaking  prison  and  aiding  one  committed  on  suspicion  of  felony 

to  escape,  162 
for  breaking  g^oal  and  assisting  a  felon  to  escape  under   sentence  of 

transportation,  163 
against  prisoner  confined  in  gaol  on  ca  aa.  issued  out  of  C.  B.  and  the 

sheriff's  warrant  to  the  gaoler  for  attempting  to  break  gaol,  164 
for  misdemeanour  in  breakii^  out  of  K.  B.  prison  to  which  defiaidant 

had  been  committed  on  a  conviction  in  K.  B.  for  a  conspiracy, 

190 

2.  Against  TTdrd  Perseni  fir  Escapes, 
PtdrUs  of  Law. 

as  to  offence  in  general,  165 

offence  at  common  law,  165 

by  statute,  166 

conveying  disguises  or  any  instrument  to  facilitate  escape  into  prison, 
166 

where  actual  escape  has  been  made,  166 

where  commitment  was  for  suspicion,  167 

limitation  of  proceedings  167 

not  necessary  in  indictment  to  state  that  party  uded  made  actual  at- 
tempt to  escape,  167 

indictment  must  state  the  instruments  to  have  been  conveyed  with  de- 
sign to  effectuate  escape,  167 
Precedeius  of  Indictments  for  Escapes  against  Third  Persons^ 

for  felony  on  16  Geo.  II.  c.  31.  s.  2.  for  conveying  files  into  prison  in 
order  to  facilitate  escape  of  prisoner,  165 

for  conveying  instrument  into  common  g^l  to  a  prisoner  who  hsd 
been  capitally  convicted,  but  judgment  respited  for  opinion  of 
judges,  with  intent  to  aid,  &c.  escape,  on  lo  Geo.  U.  c.  31.  st,  3. 
168 

for  feloniously  assisting  a  prisoner  in  custody  under  warrant  for  fovgeiy, 
to  escape  from  Clerkenwell,  169 

at  conmion  law  for  escape  of  prisoner,  committed  under  exchequer 
process,  169 

3.  Against  Officers  f^  Escapes. 
Points  of  Lato, 

as  to  the  offence  in  general,  171 

actual  arrest  necessary  to  make  escape  criWnal  in  officer,  171 

it  must  also  be  for  a  criminal  matter,  171 

its  continuance  at  the  time  must  be  lawful,  171 

no  crime  to  suffer  criminal  to  escape  before  fees  paid,  171 

escape  to  permit  prisoner  to  he  baUed  agiunst  law,  or  to  go  beyoni 

limits  of  prison,  171 
prisoner  may  be  retaken  after  negligent  escape  on  any  pursuit,  but 

not  after  voluntary,  171,  2 
officer  not  excused  though  he  retake  prisoner,  nor  if  he  kill  hin^  171 
escapes  may  be  voluntary  or  negligent,  171 
as  to  indictment  in  general,  172 
^e  indictment  must  state  the  crime  for  which  party  was  in  cttstody, 

and  not  say  merely  that  it  was  felony,  172 
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must  be  shown  that  prisoner  in  defendant's  custody  upon  the  specific 
charge,  172 

the  time  when  the  party  was  comnntted  must  be  shewi^  173 

it  should  be  shewn  that  party  went  at  large,  172 

as  to  mode  of  trial  in  general,  172 

as  to  judgment  in  general,  172 

Voluntary  escape  same  crime,  and  punishable  in  same  way  as  original 
offence,  172 

person  wrongfully  g^Ieris  as  much  liable  as  if  he  were  really  so,  172 

informality  in  mittimus  will  be  no  excuse,  172 

no  one  can  be  punished  in  this  degree  for  defitult  of  deputy,  172 

a  gaoler  cannot  be  a  felon  unless  offence  of  prisoner  amounted  to  fe- 
lony, 172  .^ 

nor  can  gaoler  be  indicted  till  attainder  of  principal,  172 

negligent  escape  may  be  puni^ed  by  fine  at  common  law,  173 

a  sheriff  liable  for  default  of  ddputy,  173 

penalty  for  suffering  escape,  173 

king  may  pardon  volunta^  escape  before  committed,  ITS 
J^rtcedenU  of  Indictmenta  for  Eacapea  CLgainat  Qficera, 

indictment  at  common  law  agunst  gaoler  for  wilfiiUyand  feloniously 
permitting  one  under  sentence  of  transportation  to  escape,  171 

at  common  law  against  spioler  for  voluntary  escape  of  prisoner  coif- 
▼icted  of  a  clergyable  felony  at  asnzes,  173 

at  common  law  against  gaoler  for  negligent  escape  of  prisoner  com- 
mitted by  virtue  of  justice's  warrant  for  robbeiy,  175 

at  common  law  against  turnkey  of  ^aol  for  misdemeanour  in  aiding 
,  prisoner  committed  by  virtue  of  justice's  warrant  for  petit  larceny, 

to  escape,  176 

at  common  law  against  gaoler  for  negligent  escape  of  prisoner  brought 
by  habeas  corpus  mm  another  gaol,  charged  with  horse  stealing, 
177 

at  common  law  against  constable  for  negligent  escape  of  man  com- 
mitted for  rape,  178 

at  common  law  against  constable  as  head  of  nightly  watch  for  wilful 
escape  of  prostitute  committed  to  his  care  by  watchman  before 
die  was  brought  before  iustice,  179 

ag^nst  headborough  of  parish  for  suffering  four  persons  whom  watch- 
man had  brought  to  him  in  watch-house  to  go  at  large,  and  for 
compounding  with  them  for  money,  180 

at  common  law  against  constable  for  negligent  escape  of  a  man  ar- 
rested for  misdemeanour,  182 

against  gaoler  for  permitting  escape  of  prisoner  committed  to  lus  care 
by  constable  till  he  could  be  taken  before  justice,  297 

conspiracy  to  effect  escape,  1148 
Etibsitcb.    (See  different  offences,  «  Pequry,*'  <<  Subornation/') 

suppressuig,  indictment  for,  235 

attempt  to  stifle,  indictable,  235 
BxcBPriOiTB, 

when  not  in  enacting  clause  of  statutes,  need  not  be  stated,  678.  n.  f. 
ExoHsausB, 

indictment  for  peijuiy  in  answer  in,  395 
EzcisB.    (See  *<  Revenue.") 
ExBBciBive  Tkadxs.    (See  <<  Trade.") 
Ex  Omcio.    (See  *^  Attorney  General.") 
ExroaTuro  MACBiirxs.    (See  *<  Trade.") 

ExTOBTioH.    (See   «  Threats,"   «<  Threatening  Letters,^'   <<  Public  Jus- 
tice.") 
1.  PoitOa  of  Law, 

as  to  offence  in  general,  293 

definition*  293 
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inigdemeaiMMir  at  common  law,  puidriuible  by  fine  and  imptiMmm^nC 

293 
king's  officexi  taking  reward  for  the  execution  of  duty  shall  forleit 

double,  and  be  punished  at  king's  pleasure,  293 
when  no  crime  in  officer  to  take  reward,  294 
no  accessaries  in  extortion,  294 
may  be  tried  by  justices  of  peace,  294 

several  defendants  may  be  jointly  indicted  when  no  fee  due,  394 
where  venue  laid,  294 
time  of  offence  must  be  laid,  294 

indictment  must  state  a  sum  which  defendant  received,  294 
though  not  material  to  prove  exact  sum,  294 
where  nothing  at  all  was  due,  294 
where  any  thing  was  due,  294 
indictment  not  quashed  on  motion,  294,  5 
punishment  on  indictment,  295 
now  to  recover  penalty,  295 
2.  Precedent*  of  huUctmenUy  &c. 
against  constable  for  taking  money  of  person  apprehended,  unde^pre-' 

tence  of  getting  him  discharged  without  any  proceedli^  before 

justice,  293 
against  headborough  for  extortion,  295 
against  constable  tor  extortion  from  a  person  apprehended  on  bench 

warranty  295 
against  bailiff*  of  hundred,  296 
against  tipstaff*  of  K.  B.  for  extortion,  296 
against  gaoler  for  extortion  and  for  an  escape,  297 
against  Marshalsea  Court  officer  for  extortion  in  his  charge  for  keep- 
ing priscmer  in  his  own  house,  instead  of  taking  him  to  gaol,  298 
against  bailiff*  for  extorting  a  fee  for  an  attachment  against  rector  for 

non-payment  of  tithes,  298 
against  servant  of  clerk  in  market  for  extortion,  298 
against  toll  collector  for  extortion,  299 

against  collectors  of  taxes  for  extortion  under  colour  of  officCyoOQ 
against  coroi^er  for  extortion,  300 
for  extorting  money  by  duress  of  imprisonment,  836 

F. 

Falsi  Ixmisomnurr.    (See  «  Assaults  and.**) 
Falsb  ILuiKS.    (See  «  Selling  with,*' •cTradei") 
Falsi  Pbetskcxs.    (See  <<  Cheats.'*) 
Falsxlt, 

whether  necessary  in  indictment  for  f^g^iy*  1042 

in  indictment  for  fibel,  not  necessary,  872 

in  indictment  for  obtaining  money  under  false  pretences^  999 
Fxxsirxn  Issux, 

indictment  for  peijuiy  on  trial  of,  356 

FXLOiriOUBLT, 

that  word  necessary  in  indictments  for  felony,  75 
FsLOFT,  IfisrBisoir  or.    (See  ^Misprison  of  felony,"  ^Larceny.") 
PsajB  NATuajB, 

animals  ferae  naturat  not  subjects  of  larceny,  929 
FxLAnn.    (See  «*  Perjury.") 

of  C.  P.  affidavit  made  before  sUted,  318 
FntswoBKS, 

indictment  for  letting  off*  in  street,  627 

improper  exhibition  o^  indictable,  627 
Fise.    (See  <«  Larceny.**) 

indictment  for  stealing,  973 

for  fishing  in  king's  park^  on  5  Geo.  II.  c.  14. 1117 
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^188  POHD, 

on  9  Geo.  I.  c.  22.  for  felony  in  breaking,  down  h^ead  or  mound  o(  1115 
Forcible  EirraiEfl  Am  Dstaikerb. 
1.  PreUndnory  Mtes.    PoinU  of  Lena, 
Indictment, 
need  not  s^te  offence  to  have  been  committed  both  manu  flirti  and  n 

et  armis,  1122 
breach  of  peace  must  appear,  1123 
the  word  duseiaed  will  supply"  the  place  of  the  terms  expeUed  or  fo^. 

lawfiUly,  1123 

unless  the  word  disseiaed  be  used  indictment  at  common  law  should 

contain  the  term  exbelled,  1123 
indictment  for  forcible  aetainer  is  good  without  shewing  that  defend* 

ant's  original  entry  waspesceable,  1133 
an  entry  must  be  shewn,  1123 
usual  in  indictment  for  forcible  detuner  to  insert  the  allegation  qgmnat 

the  peace,  1123 
as  to  offence,  1120 
person  entering  into  lands  or  tenements  manu  forti  is  guil^  of  fotdble 

entry,  1120 
no  excuse  to  enter  to  make  distress  or  to  enforce  a  lawfUl  claim,  1120 
same  offence  if  no  one  be  in  the  house,  1120 
if  one  person  of  the  company  use  violence  all  are  alike  guilty,  1120 
forcible  detainer  is  when  a  man  having  entered  peaceably,  keeps  poa- 

session  by  force,  1120 
may  be  committed  by  lessee,  mortgagee,  or  feoffee,  of  a  disseisor, 

1121 
a  breach  of  peace  and  violence  must  be  charged  in  indictment,  1121 
no  indictment  lies  for  mere  civil  injury,  1121 
indictment  will  lie  at  common  law  for  forcible  entrv,  1121 
justices  empowered  by  statute  to  commit  party  guil^  of  forcible  entry 

or  detainer,  and  to  restore  possession  unless  the  party  have  con- 

tinned  in  possession  three  years  or  upwards,  1121 
the  place  must  be  described  with  sufficient  certainty,  1122 
indictment  charging  defendant  with  entering  a  certain  tenement  wilt 

be  defective,  1122 
same  certain^  is  required  as  in  declaration  in  ejecstment,  1122 
must  shew  what  party  had  possession  of  premises,  1122 
and  on  8  Hen.  VI.  must  shew  that  the  place  was  th«  freehold  of  the 

party  grieved,  1122 
in<Hctment  at  common  law  stating  that  a  party  was  posses^d  will  suf- 
fice, 1122 
2.  Precedents  of  Aidictments  fir  Forcible  BiUriea  and  DeUdnen, 
for  forcible  entry  at  common  law,  1123 
at  common  law  for  forcible  entry  and  expulsion,  1224 
for  forcible  entry  and  detainer  on  statutes,  1125 
for  forcible  entry  into  a  freehold  on  5  and  15  R.  n.  1125 
at  common  law  tor  forcibly  entering  public  house,  making  noise,  and 

threatening  bodily  hium  to  the  owner,  1126 
FoBxieF  MovET.    (See  <<Coin.") 
FsaESTALUHo.    (See  «  Trade.**) 

for  forstalling  lambs  on  their  way  to  public  market,  533 
for  forstaUing  of  several  persons  in  one  count,  533 
FoaoEBT. 
1.  Prelindnary  Mtee,     Points  of  Law, 
definition,  1022 
in  respect  of  what  things  forgery  may  be  committed^  at  common  iaw, 

1022 
on  every  kind  of  writing,  1023 
by  atatutes,  1023 
on  records,  1023 
Crim,  Law,  vox.,  in.  d 
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avoidii^  any  record,  or  writt  or  process,  Sec.  of  the  courts,  fdonj, 

felony  without  clergy  to  forge  any  instrument,  to  assign  or  sell  any 
share  in  stocks,  or  exchequer  annuities,  &c.  1033,  4 

transportation  to  make  out  a  dividend  warrant  for  more  or  less  than 
me  party  is  entitled  to  receive,  1034 

securities  of  bank  of  England  and  other  public  companies,  1035 

forging  bax^  note  or  altering  indorsement,  felony  without  clergy, 

having  instrument  in  possession  for  making  paper  with  the  words 
<*  Bank  of  England"  visible,  capital  offence,  1035,  6 

misdemeanour  to  make,  have  in  possession,  or  utter  any  plate  engrkr- 
ed  with  the  words  <<  Bank  of  Enghmd,"  or  ^  Bank  Post  BiD,'' 
8tc.  1036 

felony  to  engrave  any  instrument  by  Bank  of  England,  1036 

South  Sea  company,  1037     ^ 

capital  offence  to  forge  bond  or  indorsement  under  seal  of  South  Sea 
company,  1037 

Bast  India  company,  1037 

capital  offence  to  forg^  bond  under  seal  or  indorsement,  1037 

plate  glass  manufactory,  and  London  and  assurance  companies,  1037 

stamps,  1037 

acts  requiring  stamps  contain  clauses  relating  to  forgery,  1037 

forging  any  stamp  relating  to  the  duties  on  veUum,  &c.  felony, 
1037,  8 

for^ff  stamps  on  plate,  capital  felony,  1039 

official  papers,  securities,  &c.  1039 

soldiers  and  sailors  forging  testimonials,  guilty  of  felony  without  clergy, 
1039 

forging  memorial  of  registry  of  wills,  deeds,  &c.  1039 

felony  to  forge  any  instrument  to  obtain  money  of  suitors  in  chancerTj 
1039, 1030 

counterfeiting  Mediterranean  passes,  felony,  1040 

felony  to  forge  documents  relating  to  marriage,  1030 

stamps,  1030 

felony  .to  personate  any  seaman  to  obtain  prize  money,  1030 

forginff  franks  on  letters,  single,  felony,  1031 

capital  offence  to  forge  or  aher  receipts  of  contributions  on  Irish  laws, 
1031 

clergyable  felony  to  forge  or  utter  lottery  tickets,  1031 

counterfeiting  hand  of  receiver  of  profines  at  alienation  office,  1031 

private  papers,  securities,  &c.  1031 

felony  without  clergy  to  forji^e  or  utter  any  deed,  will,  &c.  1031,  2 

instruments  which  come  within  meaning  of  statutes,  1082 

notes  of  private  bankers,  1035 

making^  frame  for  paper  with  the  name  of  bankers,  punished  by  im- 
prisonment for  nrst  offence,  and  transportation  for  second,  1035 

the  same  penalties  for  making  plate,  and  tracing  subscription  of  ban- 
ker's signature,  1035 

how  far  thing  forged  must  be  such  as  if  genuine  would  be  Talid. 
1035 

not  material  whether  fraud  be  effected  on  party  whose  writing  is  comi- 

terfeited,  1035 
to  counterfeit  conveyance  with  wrong  name  is  within  statute,  1035 
the  ftbrication  of  order  for  payment  is  forgery  tiiougfa  invalid,  1036 
the  forgery  of  will  comes  within  the  statute,  1036 
to  forge  in  name  of  person  who  has  no  reid  existence  is  criminal, 

not  necessary  that  additional  credit  should  be  obtain^  bj  «^»>f  ficti- 
tious person,  1036 
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not  necessary  that  there  should  be  intent  to  defiraud  any  particular  in* 
dividual,  1036 

a  defect  in  stamp  will  not  aid  prisoner,  1037 

if  there  be  no  stamp,  there  may  still  be  forgery,  1037 

what  fidse  making  is  sufficient,  1038 

not  requisite  that  the  whole  instrument  should  be  fictitious,  1038 

instrument  must  in  itself  be  false,  1038 

instrument  forged  must  bear  resemblance  to  that  for  which  it  was  in- 
tended, 1038,  9 

need  not  be  perfect  or  complete,  1039 

with  what  intent  the.forreiy  must  be  committed,  1039 

not  necessary  that  actual  injury  should  result  from  offence,  1039 
Acce§9ariea^  Mdert  and  Abettort,  1039 

equally  guilty  with  actual  offender,  1039 
Bequintet  of  Indictment^  1039 

venue,  1039 

forgery  must  be  shewn  to  take  place  in  county  where  venue  ia  laid^ 
1039 

recital  of  the  forged  writing,  1040 

must  be  set  forth  in  words  and  figures,  1040 

a  mere  literal  variance  will  not  be  fatal,  1040 

the  recital  of  the  instrument  is  usually  prefaced  by  the  words  *<  to  the 
tenor  following,  l^at  is  to  say,*'  but  <<  as  follows"  will  suffice, 
1040 

distinction  between  the  word  tenors  and  the  word  ^t^orf,  1040 

if  the  tenor  and  purport  be  repugnant,  the  indictment  will  be  bad, 
1040,  1 

bring^iiir  offence  within  statute,  1041 

must  follow  words  of  act,  1041 

instrument  must  not  be  called  as  in  act,  but  must  be  set  forth,  1041 

a  mere  superfluous  description  does  not  vitiate,  1041 

indictment  must  not  be  in  disjunctive,  1042 

no  technical  words  are  necessary  beyond  those  in  statute,  1043 

mt  comihon  law  it  would  suffice  to  say  forged  and  counterfeited  witb* 
out  adding /a&efy,  1042 

unlawfully  not  necessary,  1042 

statement  of  the  names  of  parties  defrauded,  1042 

an  intent  to  defraud  must  b«  laid  and  proved,  1042 

conclusion  against  statute  is  necessary,  1043 
Court,  in  vMch  to  Proaecute^  1043 

sessions  have  no  jurisdiction,  1043 
JMdence^  1043 

necessary  to  prove  that  instrument  forged,  is  not  the  wridng  of  the 
party  in  whose  name  it  professes  to  be  made,  1043 

party  whose  writing  is  forged  cannot  be  witness,  1043 

where  partv  is  interested,  nis  evidence  will  be  rejected,  1043 

•gent  may  be  called  to  prove  that  sigpiature  to  bank  note  is  not  his 
own,  1043 

drawer  of  bill,  competent  witness  to  prove  indorsement  in  name  of 
payee  a  fiction,  1044 
IHfmtAmAK,  1044 

defendant  incapable  of  being  witness  till  pardoned*  1044 

no  person  convicted  of  forgery  shall  practice  as  attorney  or  law  agents 
1044 
3.  PrectdenU  o/  IndicimmtM  for  Forgery, 
At  CotHKnon  Xdtwt 

formisdemeanoar,  1044 

for  forging  writ  of  fi.  &.  and  thereby  taking  peraons*  goods  in  execu- 
tion 104^ 

for  miademeanour  at  common  law,  for  forging  indorsement  on  certiii- 
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cate  in  mine  of  Duke  of  Buckingfasm,  concerning  a  quanGtj  of 
alum  chareed  to  the  (hike's  account,  1046 

•gidnst  bailiff  ror  adchng  his  own  name  to  warrant  directed  to  another 
bailiff  only,  and  arresting  and  impi^ning  prosecutor,  1047 
Om  Statutett 

notes  and  securities  of  public  companies, 

for  forging  bank  of  England  npte  and  uttering  same,  laying  it  in  dif- 
ferent ways,  1048, 9,  1050 

lor  single  felony  45  Geo.  III.  c.  '89.  s.  6.  fisr  having  forged  bank  of 
Ensiand  notes  in  possession  without  lawful  excuse,  nowing  it  te 
be  forged,  1050 

for  altering  bank  of  England  note  by  changing  fifteen  into  ^y,  and 
uttering  it  when  altered,  1051,  2 

6n  33  Geo.  m.  c.  30.  8.3.  for  forging  transfer  of  stock,  1053 

ajipainst  clerk  of  South  Sea  company  for  altering  warrant  of  such  com- 
pany for  payment  of  annuity,  by  adding  a  letter  and  cyphers  which 
mcreasea  the  sum,  1053, 4 

for  forging  hand  writing  of  clerk  of  report  office  in  chancery  to  office 
copy  of  report  of  the  accountant  general  of  certain  monies,  &c. 
paid  into  bank  of  England,  and  an  office  copy  of  the  certificate  «f 
one  of  the  cashiers  of  bank  on  13  Geo.  U.  c.  33. 

on  33  Cieo.  III.  c.  113.  for  forging  and  uttering  stamps,  1057 

for  forging  and  making  a  mark  for  denoting  duty  of  twenty-two  pounds, 
1058 

on  36  Geo.  m.  c.  135.  for  forging  hat  stamps,  1060 

on  10  Ann,  c.  19.  s.  97.  against  calico  printer  for  forging  stamp  on  ca- 
lico, 1060 

on  9  Ann,  c.  11.  s.  44.  for  forging  stamp  resembling  stamp  used  for 
markdng  hides  and  skins,  £c.  1061, 3 

for  forging  indentures  of  bargain  and  sale,  and  release  of  anotfier's 
freehold esUte  in  right  of  hiswifo,  5  Eliz.  c.  14.  1063 

on  3  Geo,  11.  c.  35.  for  forging  bond  signed  with  mark,  andpubfiahiqg 
same  with  intent  to  dnraud  executors  of  supposed  obligor, 
1065,  6 

on  3  Geo.  11.  c.  35.  for  forging  and  uttering  bond  with  intent  to  defnod 
two  different  persbns,  1066 

forforgingwill  on  3  Geo.  II.  c.35.  and 45  Geo.  m.  c.  39.  with  intent 
to  dd&audthe  heir,  1067 

for  forging  will  of  copyhold  premises,  to  defraud  coheiresses  at  law 
who  were  all  married,  10o9 

for  forging  bill  of  exchange,  acceptance  thereof,  and  indorsement  with 
intent  to  defraud  persons  to  whom  it  was  delivered,  1071,  3 

for  forging  promissory  note,  1074 

on  7  Geo.  0.  c.  33.  forging  and  assisting  in  fivrging  an  order  for  delive- 
ry of  goods  on  back  of  another  oraer,  with  intent  to  defraud  Lon- 
don Dock  company,  1074 

<m  3  Geo.  n.  c.  35  and  45  Geo.  m.  c.  89.  for  forging  and  publish!]^ 

receipt  for  payment  of  money,  1076 
for  forging  receipt  of  Sun  Fire  office,  1079 

for  altering  receipt  given  by  clerk  of  bank  of  England  for  banknote 
received  by  mm  on  behalf  of  Govenor  and  Company  from  cotpo^ 
ration  of  London  Assurance  Company,  1079 
for  selling  cloth  with  alneager's  seal  counterfeited  on  it,  539 
Vmans, 

folonyto  forge,  1030 
FaavD.    (See  «  Cheats,*'}  deceit 

whether  mere  fraud  indictable  at  common  law,  994 
Fbisitblt  Socixtt, 

indictment  against  stewards  o&  for  disobeying  order,  391 
Fusns.    (Sec  •«  Stock.'*) 
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GAMlifo.    (See  <<  Unlawful  Gaming^.") 

indictment  for  assault  on  account  of  money  won  at  plays  833 

for  sending  challenge  about  money  won  at  play,  862 
Gamtitg,  Uklawtui, 
^  What  •>,  677  in  JVotet. 
Precedent  of  InMctmenU. 

for  winning  10/.  at  a  titting,  677 

for  winning  20/.  within  24  hours  by  playing  at  backgammon,  678 

for  winning  more  than  10/.  at  a  sitting,  by  betting  on  the  )nde  of  another 
player,  679 

on  18  Geo.  11.  c.  34.  s.  8.  for  losing  mohe  than  20/.  within  24  hours, 
679 

on  9  Ann,  c.  14.  for  winning  above  10/.  at  cards  at  one  sitting,  680 

for  fraudulently  winning  money  at  dice,  680 

fraudulently  winning  money  at  play  not  larceny,  921 

for  conspiracy  to  ddrraud  with  dice,  1160 
Gamifo-Housss.    (See  «  Unlicensed  Houses.") 

indictment  for  keeping,  675 
Gaxs  Kxsrxm, 

for  assault  on,  in  execution  of  duty,  832 
Gaols, 

against  mortgagee  in  possesion  for  not  repairing,  668 

against  mayor  imd  burgesses  for  not  repairing  gaol  of  city  of  Gloaceft<> 
ter669 
Gaol  Dsuvsbt, 

description  o(  at  sessions,  658 
Gabxxitts.    (Sec  "Clothes.") 

indictment  for  assault  and  defacing  of,  833 
Gats, 

indictment  for  erecting  across  highway,  607 
GiLDiire.    (See  "  Coin.") 

Gon  AHB  RuieioF,  omvcas    aqautst.    (See  **  Church,"    **  Reli^on," 
"Toleration  Acts.") 
1.  PoinjtB  of  Law, 
blasphemy  against  God  or  Christian  reli^on,  inciUctable  at  common 

law,  13 
writing  affainst  Christianity  in  general,  illegal,  14 
not  illegu  to  write  on  controverted  points  of  Christianity,  14 
as  to  punishment  for  blasphemy  in  general,  13 
3.  Precedent*  of  JruHctmenta, 
indictment  at  common  law  for  verbal  blasphemy,  13 
for  written  blasphemy,  14 
at  common  law  against  sabbath  breaker,  20 
on  23  £]iz.  for  not  going  to  church  for  a  month,  20 
Govasincairr.    (See  "High  Treason,"  "King.") 
indictment  for  Ubel  on,  87 
for  libel  inciting  people  not  to  resist  invasion,  91 
on  9  Geo.  H.  c.  30.  s.  1.  for  hiring  and  retaining  a  person  to  serve 

French  king,  100 
on  37  Geo.  Ul.  c.  70.  for  endeavouring  to  seduce  a  soldier  from  duty 
and  allegiance,  and  to  mutiny,  101 
QRAiir,  Obttructiona  in  PurchaHngt  &c.   (See  "  Trade.") 

on  36  Geo.  HI.  c.  9.  for  assault,  with  intent  to  prevent, persons  from 

buying  gnin,  538 
the  like  with  intent  to  stop  grain,  538 

QmAITD  JVRT, 

how  to  find  murder  or  manslaughter,  738 
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H. 

HABt^ATioirs.    (See  "Bui^laiy.'M 

indictments  far  offences  to,  1090 
Hartshorit  MAirvtlcfOUT^ 

indictment  for  keeping,  653 
Hats, 

for  forging  hat  stamps,  1060 
HsADBOsouoH.    (See  *•  Constable,"  «  Office/') 
indictmentfor  assaulting,  193 
indictment  against  for  extortion,  39^ 
Hkalth.    (See  «  Quarantine'  ^Disorders,  Infecdous.'*) 
jPdf  If  reach  of  QuaranHnef 
against  pilot  for  returning  from  ship  before  he  had  performed  quana- 
tine,  551 
For  Exposing  Pemna  rHth  JMscHoub  JbUordert, 

fat  ezponng  child  infected  with  small-noz  in  public  streets,  553 
against  surgeon  fort^ausing  diildren  who  had  been  innoculated,  to  be 
carried  through  public  str^eta^  5SS 
For  SeUing  Unvholu^me  ProviHotu, 
against  contractor  for  supplying  marines  in  Chatham  barraclcs,  ibr 

selling  unwholesome  Dread».  55  6 
for  delivery  of  bad  bread  to  great  number  of  non-commissioned  offi- 
cers, &c.  557 
fof  supplying  hospital  witfa  unwholesome  breiul,  558 
for  selhng  bread  mixed  with  alum»  559 
SaUnff  Food  of  Jhn^fideni  Weight. 
against  baker  who  contracted  with  guardian  of  poor  of  Norwidiy  far 
delivering  bread  short  weight,  559 
Hieii  Tbbasoit.    (See  «  Coin,"  «  King.") 
1.  PoifO*  of  Lam, 
high  treason,  what,  60 
how  indictment  frianed,  63 
^nue  must  be  laid  in  a  coun^  in  which  orert  act  of  treason  caA  be 

proved,  63 
after  proof  of  one  overt  act  in  one  county,  evidence  may  be  given  of 
any  othei'  overt  act  of  the  same  species  cdT  treason  in  other  coun- 
ties, 63 
overt  act  mar  be  hud  in  any  place  in  county,  63, 66 
indictment  m  high  treason  liiUst  lay  the  offence  to  he  committed 

traitorously,  63 
seditiously  not  equivalent  to  traitorously,  63 
the  particular  traitorous  acts  must  be  set  forth,  64 
one  n>ecies  of  treason  may  be  laid  and  proved  as  an  overt  act  of  another, 

no  evidence  of  sony  oven  tct  shall  be  adihitted,  if  not  laid  in  indict- 
ment, 65 

if  one  of  several  acts  be  well  laid  and  proved,  it  is  sufficient,  66 

day  laid  need  not  be  exactly  proved,  6o 

indictment  against  receiver  ef  traitor  most  charge  him  specially  with 
receipt,  66 

defendant  entitled  to  copy  of  indictment  and  caption,  ten  days  before 
trial,  66 

and  list  of  witnesses  and  jttry,  ^ 

he  may  also  have  counsel  assigned  him,  66 

the  defendant  during  his  trial  is  not  to  be  in  irons^  67 

what  evidence  necessary,  67 

two  witnesses  necessary  to  find  bill  and  on  trial,  67 

one  witness  will  suffice  on  indictment  for  aEtteiii|!tilig  Mag's  life,  67 

pumsliment  what,  67 
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High  TweaboV'^ continued, J 
2.  Precedents  of  Indictmente  for 

compassing  death  of  king  and]  to  depose  him,  25  Edw.  m.  s.  5  c.  3. 
67 

second  count,  adhering  to  king's  enemies^  73 

several  overt  acts,  68 

the  like  in  another  form,  73 

other  overt  81^  74 

conspiring  to  levy  war  against  king  in  his  dondnions,  25  Edw.  HI.  79 

overt  acts,  80 
HioHWATs.  (See  "Water-courses,**  ««  Bridges,*' « Gaols,"  «* Nuisances/') 
,    For  not  Repairing, 
Pointe  of  Lav, 

as  to  the  offence  of  not  repttring,  565  to  570. 

definition,  565 

navigable  river  is,  565,  603 

at  common  law  the  charge  of  repairing  highways  lies  on  the  parishes^ 
565 

if  trustees  responsible  to  repair  by  statute  and  they  become  insolvent, 
the  parish  must  repur,  567 

whole  parish  liable,  when  no  indictment  can  be  sustained  ag^dnit  par- 
ticular part,  5^7 

if  parish  lie  within  two  counties,  the  whole  must  be  charged,  567 

the  13  Geo.  HI.  c.  78.  and  c.  84.  set  out  the  mode  by  which  each  parish 
is  bound  to  repair,  567 

though  parish  is  thus  primft  facie  bound  to  repair*  the  burthen  may 
be  thrown  on  others,  567 

individuals  or  corporations  may  become  liable  to  repur  by  indosure  or 
prescription,  567 

if  proprietor  of  open  lands  adjoining  an  highway  fencesin,  he  wiU  be- 
come liable,  567,  8 

if  proprietor  inclose  land  on  one  side  of  the  road,  and  there  be  an  an^ 
cient  fence  on  the  other,  he  will  be  liable,  568 

if  road  be  insufficient,  passenger  may  brodcdown  indosure,  568 

when  land  is  inclosed  by  legal  warrant,  no  du^  is  thrown  on  the  owner, 
569 

a  party  liable  may  discharge  himself,  by  throwing  down  indosure, 

when  road  is  changed  by  writ  of  ad  quod  damnum,  the  inhabitants,  if 

it  pass  through  the  same  parish,  are  still  liable,  unless  duty  is  Iga- 

posed  on  the  proprietor  by  the  jury,  568 
corporation  aggregate  may  be  bound  by  prescription  without  receiving 

profit,  568 
inhabitants  of  a  division  may  thus  be  liable,  568 
an  individual  cannot  be  bound  by  practice  of  his  ancestors^  unless  he 

receive  some  toll  or  profit,  5o8,  9 
when  origin  of  w^y  can  be  shewn,  the  prescription  is  destroyed,  569 
in  order  to  subject  any  person  thus  liwle  to  a  prosecution,  the  road 

must  be  incommodious  for  want  of  oujficient  reparation^  569 

Modeo  of  Prooecution,  569 

indictment  most  usual,  569 

court  of  K.  B.  refuse  information  unless  in  case  of  importance,  or 
where  grand  jury  have  improperly  refused  the  bill,  569 

the  presentment  is  renilated  by  13  Geo.  m.  c.  78.  s.  24.  which  extends 
to  roads  repairable,  ratione  tenure,  569 

presentment  has  same  efiect  as  finding  of  mnd  ji^y,  569 

aU  these  proceedings  must  be  instituted  in  me  ju^nsdiction  whence  they 
arise,  569 

defendants  cannot  remove  th«  prQC^ejiugs  by  certior^ri^  before  tra- 
verse and  judgment,  570 
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HiBtWATB—'f  continued.  J 
ReqvitUet  of  Indictment  and  Preeentmenit  570 

indictment  against  parish  must  shew  road  was  highway,  within  the 
parish,  and  out  of  repair,  570  * 

the  term  •«  highway,'*  will  suffice,  570 

not  necessary  to  state  the  termini  of  highway,  570 

a  material  variance  from  the  description  is  fatal,  571 

allegation  that  the  way  is  narrow  and  muddy  will  not  suffice,  571 

the  extent  of  the  nuisance  in  length  and  breadth  should  be  ahewii, 
though  not  material,  571 

in  indictment  against  individual,  township,  or  class  of  persons,  not  of 
common  right  bound  to  repair,  the  mode  by  which  the  defendant 
became  liable  must  be  shewn,  571 

a  subdivision  of  parish  can  only  be  liable  by  custom,  prescription,  or 
legislative  provision,  571 

indictment  against  party  for  not  repairing  pavement  before  bis  house 

must  shew  his  liability,  571 
if  individual  be  bound  by  reason  of  holding  certain  lands  it  is  suffi- 
cient to  aver  that  he  is  liable  ratione  tenurae,  571 

vhere  duty  arises  from  inhabitancy  alone  it  is  necessary  to  state  the 
usage,  572 

in  general,  where  a  district  less  than  a  parish  is  indicted,  it  must  be 
expressly  shewn  how  the  duty  arises,  572 

pleas,  572 

where  the  fact  of  the  bad  state  of  the  road  is  only  disputed,  there  can 
be  no  other  plea  than  the  general  issue,  572 

if  the  defendants  wish  to  throw  the  liability  of  repairing  on  another 
party,  they  must  plead  it  specially,  572, 3 

thisnde  does  not  apply  where  the  duty  is  transferred  by  statute,  573 

the  defendant  may  give  in  evidence  under  general  issue  that  the  way 
is  not  public  573 

where  different  subdivisions  of  a  parish  have  immemorially  repaired 
their  respective  highways,  and  the  parish  at  large  is  indicted, 
this  prescription  must  be  pleaded,  573 

every  roecial  plea,  denying  defendant's  liability,  must  state  on  wikom 
obuffation  lies,  573 

if  defendant  unnecessarily  plead  special  plea  he  must  state  in  whom 
duty  exits,  and  must  traverse  the  obligation  which  indictment  al- 
leges, 574 
MtfUeatione,  574 

if  plea  of  parish  improperly  conclude  with  a  traverse,  the  replica- 
tion ought  to  take  issue  on  the  liability  of  the  parties  to  whom 
the  du^  is  intended  to  be  transferred,  574 

the  proceedings  may  at  any  time  be  stayed  on  affidavit,  and  the  certi- 
ficate of  two  justices,  that  road  is  amended,  574 
Of  a  Fie»,574 

a  view  cannot  be  granted  by  judges  at  assizes,  but  proceedings  must 
be  removed  into  K.  B.  by  certiorari,  574 
JWw  7X04574 

the  court  after  verdict  for  defendant  will  not  g^rant  new  trials,  574 

if  nuisance  continues,  afresh  indictment  may  be  supported*  574 
Ju4synent,  574  ' 

defendant  need  not  personally  appear  to  receive  judgment,  574,  5 

judgment  generally  is,  that  defendant  sludl  pay  a  fine  and  repair  mii- 
sance,  575 

but  if  justice  of  peace  grant  a  certificate  that  road  is  in  good  condi- 
tion, the  court  will  merely  assess  a  small  fine,  57S 
fiving  false  certificate,  is  indictable  offence,  $75 
ne  to  be  applied  to  the  repair  of  the.  road,  S75 

if  the  fine  be  levied  on  individual  inhabitants  of  m  parish,  justices  will 
order  a  rate  to  be  made  to  reimburse,  575 
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will  be  awarded  to  prosecator  if  defence  appear  to  be  frivolooa,  575 
or  to  defendants  if  prosecation  is  vexatious,  575 
application  must  be  made  to  the  judg^  who  tries  the  indictment,  575 
Precedents  of  IruUctmerUe^  &c.  ftr  not  Repairing. 
against  innabitants  of  a  parish  for  not  repairing  common  highway, 

516 
presentment  of  a  judge  or  justice  of  a  highway  being  out  of  repair, 

and  obligation  of  pariah  to  repair,  Geo.  III.  c.  78.  577 
for  not  repairing  a  part  of  highway  situate  in  a  parish  which  lies  in 

two  counties  against  the  whole  parish,  578 
ag^nst  parish  for  not  repairing  three  distinct  parts  of  highway,  579 
against  parish  for  not  repuring  ancient  hone  and  foot  way  called  a 

pack  and  prime  way,  579 
ag^st  particular  division  of  parish  for  not  repairing  highway,  580 
for  not  repairing  highway  against  inhabitants  of  parish  except  tboae 

of  a  township  exempted  by  provision,  583  ' 

against  township  for  not  repairing  road,  583 

against  township  for  not  repuring  road  made  by  act  of  parliament,  584 
against  township  for  not  repairing  road  set  out  by  commissioners  under 

inclosure  act,  585 
against  mayor,  &c.  of  Carlisle  for  not  repuring  highway  which  they 

are  bound  to  repair  in  consideration  of  tolls,  586 
against  an  individual  bound  to  repair  ratione  tenurx,  587 
against  scavengers  for  not  cleanainr  the  streets,  587 
against  a  raker  for  neglecting  to  cleanse  the  streets,  588 
for  not  repairing  highway  wi&in  300  feet  from  bridge,  602 
t*or  Maeemcee  to  Hightoayo  by  actual  Obatruction, 
Point*  of  Law, 
as  to  offence,  608,  9 
what  obstruction  indictable,  608 

not  necessary  that  defendant  immediately  obstructed  the  way,  609 
obstruction,  when  excusable,  609 

any  person  may  abate  a  nuisance  in  the  king's  highway,  609 
Modes  of  Prosecution^  609 
not  necessary  to  state  antiquity  of  road  or  set  out  termini,  609 
if  nuisance  continue,  indictment  should  charge  the  facts  accordingly, 

609 
must  contain  the  words,  "to  the  common  nuisance  of  liege  subjects," 

&c.  609 
presentment  must  conclude  contra  formam  statuti,  609 
Puniskmentf  Pine  and  Imprisonment^  609 
Precedents  of  Indictments  far  J^tdsances  by  actual  Obstruction, 
for  erecting  and  keeping  a  gate  shut  across  a  general  highway,  607 
for  locking  and  fiutening  gate,  608 
the  like  in  another  form,  610 
the  obstructing  footway  in  defendant's  close  by  pulling  down  style  and 

erecting  hedge,  wall,  &c.  across  way,  610 
for  digging  ditch  and  raising  hedge  across  highway,  611 
for  putting  and  continuing  posts  and  chains  across  a  footway,  611 
for  erecting  and  continuing  building  on  part  of  footway,  612 
for  obstructing  highway  by  various  means,  612 
for  continuing  and  keeping  building  on  highway,  612 
for  digging  up  and  placing  materials  for  building,  613 
for  tji£ing  up  pavement  of  street,  erecting  a  portico,  and  narrowing 

foot-path  on  side  of  street,  614 
for  erecting  a  building  on  highway  and  narrowing  it,  616 
for  building  a  shed  or  porch  projecting  on  highway,  617 
for  continuing  hedge  tormerly  erected  by  person  unknown  across  ft 

pack  and  prime  way,  617 
€rim,  Lara^  vol.  hi.  c 
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for  continuing'  a  g^te  on  highway,  618 

for  stopping  up  public  footway  without  atatinr  meaiia,  618 

for  making  holes  in,  under,  and  on  the  aidea  of  common  footvay, 
619 

for  digging  hole  in  public  street,  620 

for  digging  horse -pond,  and  erecting  cistern  in  common  passage,  €30 

for  cutting  gap  in  oank  which  confined  water  in  watercourse  whereby 
water  overflowed  highway  adjoining  and  injured  the  road,  631 

against  night-men  for  laying  soil  in  the  streets,  623 

for  shooting  dirt  in  footpath,  623 

for  kicking  about  fodtbul  in  town,  494 

for  laying  rubbish  in  a  square  whereby  coach  was  overturned,  stating 
deau  of  party  in  consequence,  633 

for  laying  dung  and  rubbish  in  carriage-way  to  church*  and  digging 
up  pavement,  623 

for  laying  timber  and  other  obstructions  in  highway,  635 

for  placing  two  carts  for  selling  goods  in  pubUc  street,  635 

for  suiTering  emp^  drays  to  remain  in  street  whereby  passage  was 
obstructed,  636 

for  letting  waggon  stand  in  public  street  so  as  to  incommode  paaaes- 
gers,  626 

for  baiting  bull  in  market-place,  being  the  king's  highway,  637 

on  9  and  10  W.  HI.  c.  7.  for  letting   oiF  fireworks  in  pubKc  street 
637 

for  driving  cattle,  &c.  killing  them,  and  leaving  their  skins,  &c.  to  cor- 
rupt near  Newgate  market,  639 

for  knowingly  keeping  an  unruly  bull  in  a  field  through  which  there 
was  public  footpath,  641 

for  keeping  furious  dog  unmuzzled  near  highway,  643 

for  nnisance  in  keeping  a  pack  of  hounds  and  placing  carrion  near 
highway  whereby  air  was  infected,  643 

lor  keeping  dogs  which  made  noises  in  night,  647 

for  keeping  hogs  near  public  street,  -647 

for  kilhng  sheep  near  highway  and  leaving  carcases,  647 

against  butcher  for  using  his  shop  as  a  slaughter-house  in  public  mar- 
ket, 648 

for  erecting  a  furnace  with  boiler,  and  unng  it  for  bcnling  tripe  and  of- 
fal, 649 

the  like  in  a  fuller  form,  649 

on  a  road  act  for  erecting  a  privy  near  to  public  highway  so  that  it  be- 
came a  common  nuisance  contrary  to  act,  651 

for  laying  dung,  &c.  in  a  public  market  whereby  air  infected  and  pas- 
sengers annoyed,  653 

for  boiling  bullocks'  blood  to  make  colours,  653 

for  making  hartshorn  in  building  erected  near  public  street,  653 

for  erecting  and  continuing  soap  manufactory  near  hi^way  and  dwell- 
ing-houses, 655 

against  apothecary  for  keeping  innoculating  house  near  church  in 
town,  656 

against  overseers  for  putting  a  number  of  poor  persons  into  house  in 
improper  neighbourhood,  and  thereby  creating  nuisance,  658 
'  for  keeping  a  coppersmith's  shop  so  as  to  annoy  the  neighhourhood, 

for  carrying  on  trade  of  a  braaier  so  near  several  dwelling-houses  as 
to  be  a  nuisance,  664 

for  cutting  down  and  destroying  turnpike  gate,  665 

against  surveyor  of  highways  for  using  materials  obtuned  for  repair- 
ing them  on  his  own  premises  and  employing  public  labourers, 
666 
Homcins.    ^See  ^  Murder.'^ 
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cattle  within  black  act,  1085 
indictments  for  poisoning,  1066 
Hovas.    (See  «  Dwelling- Hottse.'') 
HuBBAiro.    (See  «  Wife.") 


Ill  Fab»,  House  o».  (See  «•  Bawdy-House.) 
Illegal  Compaivies.    (See  «Oath,"  <<  Companies/') 

what  are,  669 

on  6  Geo.  I.  for  raising  subscriptions  to  set  on  foot  a  company  for  mSI- 
ing  bread,  669 
Illegal  Intebsst.     (See  *«  Usury.") 

Illegitimate  Childbest,  murder  of.     (See  **  Murder,"  **  Bastards.") 
IxcPBiBOiTMEirr.     (See  *«  Assaults  and") 
lirciTEXEKTS.    (See  **Riot,"  "Challenge,"  « Soficitadons,"  "Perjury,") 

to  commit  crimes  indictable,  480, 506,  684 

for  inciting  persons  to  riot,  506 

for  sending  letter  to  another  inciting  him  to  send  chaHeiige,  861 
l!n>ECE]!rT  Pbints.    (See  «  Decency.") 
Ikdentube.    (See  "Deeds.") 

how  proved,  996 
IirniCTMSHT.     (See  various  oflTences.) 

lies  when  duty  prescribed  by  act  of  parliament  and  no  other  puniah- 
ment  given,  588 

where  intent  of  party  framing  evident,  object  of  court  to  give  effect 
to  it,  697 

coimnencements  and  conclusions  of,  (see  ante  commencements  and 
conclusions.) 

lor  offences  against  God,  religion  and  public  worship,  from  13  to  34 
,       against  decency  and  morality,  from  35  to  51 

against  law  of  nations,  from  52  to  59 

against  the  king,  government,  and  public  officers,  60  to  102 

relating  to  coin  and  bullion,  from  103  to  121 

against  the  revenue,  from  122  to  143 

against  public  juitice,  144  to  484 

agiunst  public  peace,  485  to  508 

against  public  tra4e,  509  to  550 

against  pubic  health,  551  to  564 

against  public  police  and  economy,  565  to  722 

against  persons  of  individuals,  723  to  916 

against  personal  property,  917  to  1089 

habitations  and  real  property,  1090  to  1126 

against  ships  and  on  sea,  1127  to  1137 

for  conspiracies,  1138,  &c. 

IirVANT, 

how  far  incapable  of  crimes,  724 
IvrscTious  DisoBDEBs.    (See  "Disorders,"  "Health.") 
IinroBXATToirs.    (See  "  Commencements'*  and  "  Condusionf/') 

by  attorney  general  ex  officio,  6 

by  master  of  crown  office,  7    ' 

qui  tam  at  quarter  sessions,  11 

before  magistrate  stated,  127 

indictment  for  pcrmry  in,  432,  434 

for  perjury  in  affidavit  in  support  of  criminal  informalioiii  446 

for  peijury  on  trial  of, 
IniABrrAiiT.    (Set  "  Highways,"  «  Bridges.**) 
iKHUEimoEB.    (See  "Perjury,"  "label.") 

what,  and  use  of,  310 
IvdvitxTxoir.    (See  "  Coroners'  Inquests.^') 


now  ftr  an  ex6ufie  for  eriaies,  734 
IvsurricixNT  Wxxoht.    (Sec  "Trade.") 

agaiittt  baker  who  contracted  with'  overseer  of  poor,  for  deliTerin^ 
bread  of  short  weight,  559 
UoiTT.    (See  "Libel.") 
IiTTxmxsT.    (See  "Usury.") 
IimmaoGATomiis.    (See  "  Perjury.") 

indictment  for  pexjuty  in  answer  to,  397, 449 
Issux, 

when  this  term  proper,  353 
Jaw, 

indictment  against  for  penury,  358 
JuDox.    (See  "Presentment.") 
JvBTiGs  or  PsAGx.    (Scc  "  Officc^"  "Presentment.") 

his  jurisdiction  described,  182 

indictment  against  for  causing  woman  to  be  publicly  whipped  without 
proof  agunst  her,  230 

for  causing  person  to  be  imprisoned  for  offence  not  cognizable  before 
him,  238 

indictment  forpeijury  before,  432,  &c. 

indictment  against  for  challenging,  856 
JusTiricATioir, 

truth  no  justification  of  libel,  867 

K. 

Kiunra.    (See  "Murder.") 

indictment  for  kilfmg,  wounding,  and  poisoning  animals,  1086 
ICiwe.    (See  "  Government,"  «  High  Treason,"  «  Libel.") 

for  hissing  and  insulting  the  king,  as  he  was  returning  from  theatre,  84 

for  making  a  noise  about  king's  carriage,  85 

what  libelon  king,  86 

how  indictment  framed,  86 

indictment  for  libel  on  king,  86 

for  a  libel  on  king  and  administration,  87 

for  libel  on  heremtary  monarchy  and  constitutioii,  87 

for  libel  on  royal  ian^y,  88 

for  Kbel  on  king's  goyemment,  and  employment^  hit  troops*  99 

for  libel  on  king  and  royalists,  94 

for  libel  on  king  and  his  guards,  94 
Kivo's  Paxk, 

for  fishing  in,  on  5  Geo.  II.  c.  14.  1117, 939 

KVOWLXDOX, 

what  sufficient  averment  of,  110, 959 

L. 

liAacsrr. 

1.  PreHwinary  ^otet.    Points  of  Lam, 
as  to  offence,  917 
definition,  917 

there  must  be  a  taking  from  possession,  917 
if  party  lawfully  acquire  possession  of  goods,  and  afterwards  misapply 

them,  not  felony,  917 
no  larceny  if  a  man  find  goods  and  convert  them  to  his  own  use,  917 
neither  is  it  larceny  where  party  is  entrusted  with  goods  for  a  specific 

purpose,  917,  8 
but  if  he  severs  part  of  them  for  the  purpose  of  taking,  it  becomes  a 

new  ofience,  918 
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when  person  having  the  care  ofgoodi  with  no  interest  therein,  maybe 

said  to  take  them,  919 
the  property  taken  must  be  either  in  the  actual  or  constructive  posaesi' 

sion  of  owner,  919 
there  must  be  a  carryings  away,  919,920 
the  takings  must  be  against  the  will  of  the  owner,  930 
the  intent  must  be  Klonious,  920, 1 

when  goods  are  taken  on  a  claim  of  right,  no  indictment  lies,  920 
but  if  there  be  no  pretence  or  color  of  title,  it  is  larceny,  920 
the  finding  of  goods  and  converting  them  is  no  felony,  920 
what  the  intent  of  party  taking  is,  must  be  left  to  the  jury  to  deter^^- 

mine,  920 
where  taking  is  without  fraud,  it  may  be  only  a  trespass,  920, 1 
the  taking  may  be  trespass  only,  where  original  assault  was  felomou^ 

921 
if  the  property  in  effects  be  voluntarily  given,  whatever  pretence 

may  have  been  used  to  obtain  it,  no  felony  can  be  conunitted, 

921,2 
if  a  sale  of  g^oods  is  not  completed,  and  the  purchaser  abscond  with 

them,  and  his  intention  be  to  defraud,  the  design  is  felonious, 

922 
if  the  property  lie  voluntarily  parted  with  by  the  owner,  no  conver- 
sion can  make  the  offence  larceny,  922 
if  the  properly  be  in  the  prosecutor,  and  the  possession  in  the  prisoner, 

it  depends  on  the  original  intent  whether  the  latter  is  guilty  of 

larceny,  923 
if  the  prisoner  bona  fide  obtains  possession  of  goods,  but  afterwards 

it  reverts  to  the  owner  by  any  act  of  the  bailee,  the  subsequent 

conversion  will  be  lurceny,  923 
Of  the  Degrees  of  Larceny,  924 
grand  and  petit  larceny,  what,  924 

several  petit  larcenies  cannot  be  joined  to  form  grand  larceny,  924 
if  the  property  of  several  persons  be  stolen  at  one  time,  the  whole 

may  be  considered  as  one  taking,  924 
if  two  persons  on  the  s^me  occasion  steal  goods  exceeding  in  value 

twelve-pence,  between  them,  both  wiu  be  guilty  of  grand  lar* 

ceny,  924 
in  taking  the  verdict,  the  jury  should  be  asked  the  value  of  the  thing 

stolen,  924 
both  jprand  and  petit  larceny,  at  common  law,  are  felonies,  924 
punishment  for  first  offence  in  grand  or  petit  larceny,  nearly  rimilar^ 

924^  5 
In  respect  of  what  things  Larceny  may  be  committed^  925 
at  common  law,  larceny  only  relates  to  things  personal,  925 
no  offence  at  common  law  to  steal  things  annexed  to  the  freehold* 

926 
no  offence  to  purloin  things  of  no  value  in  themselves,  as  title  deed^^ 

&C.926 
nor  things  of  a  base  nature,  as  dogs,  cats,  &c.  926 
nor  animals  y<7r0  ntiturm^  926 
but  after  they  are  ^ed,  their  skins,  &c.  become  subjects  of  larceny, 

926 
as  are  animals  that  are  tamed  or  confined,  926 
taking  treasure  trove,  made  larceny  by  statute,  926 
cutting  trees  or  shrubs  of  the  value  of  five  shillings,  made  felony  by 

statute,  926 
stealing  turnips,  potatoes,  &c.  subjects  offender  to  fine  or  imprison- 
ment, 927 
entering  mine  to  ^teal,  pimishable  by  imprisonment,  labour,  and  whip- 
ping or  transportation,  927 
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in  nkfictments  on  35  Geo.  n.  c.  10.  venue  may  be  had  in  county  where 

ofTender  escaped,  or  where  he  was  taken,  927  

to  steal  or  rip  iron,  &c.  from  any  dwel^g'-houae,  &c.  is  felony,  927 
stealing  copper,  brass,  or  bell  metal,  subjects  party  to  impiisonment, 

whippine^  and  hard  labour,  927 
church  is  witfnn  meaning  of  statutes,  937 

records  and  choses  in  action,  927, 8  

no  larceny,  at  common  law,  to  steid  them,  937 

fekmy  by  statute  to  steal  any  record,  writ,  or  process  in  king's  court, 

927,  8 
judges  fined  for  falsely  entering  pleas,  ruang  rolls,  or  changing  rer- 

dicta,  928 
felony  by  statute,  to  steal  chose  in  action,  938 
to  compel  party  to  gt¥e  promissory  note  by  duress,  no  larceny,  929 
at  common  law,  to  steal,  no  larceny,  929 
by  statute,  persons  with  ofiTensive  weapons,  disguised,  stesfing  deer, 

rabbite,  or  fish,  or  rescuing  persons  ap^irehended  for  such  onencei^ 

are  guilty  of  felouy  without  clergy,  929  ' 

fteafing  fish  from  pond  seems  to  have  been  larceny  at  common  law, 

929 
made  misdemeanour  by  statute,  930 
stealing  or  taking  oysters  from  any  oyster  bed,  felony,  transportationt 

930 
stealing  rabbits  from  warren,  subject  to  fine,  imprisonmet,ortnaiqMir- 

tation,  931 
stealing  does  punishable  by  statute,  931 
stealers  of  horses,  accessaries  and  receivers,  gtulty  of  felony  without 

clergy,  931 
Sheep  and  other  Cattle. 
stealing  sheep,  cows,  and  other  cattle,  felony  without  clergy,  932 
stealing  the  product  of  animals,  single  felony,  932 
robbing  mails  of  letters,  or  stealing  them  froip  post  offiqe,  C^^^  of 

felony  without  clergy,  932 
servants  of  post  office  not  included  in  7  Geo.  m.  c.  50. 933 
persons,  stealing  from  wrecks,  or  hanging  out  fidse  lights,  guilQ'^  of 

felony  without  clergy,  932,3 
persons  stealing  woollen  goods  from  tenters  in  the  night,  punished  by 

fine,  imprisonment,  and  transportation,  933 
persons  stealing  linen  or  cotton  e;oods,  bleaching,  or  ttding,  or  buy- ' 

ing  the   same,  punistmiient  by  transportation  or  impnaonment, 

Stealing  military  or  naval  stores  punished  by  pillory,   whippings  im^ 
pnsonment,  transportation,  or  fine,  934 
By  vthotn  Larceny  may  be  committed^  935 

a  man  may  be  guilty  of  larceny  in  takmg  his  own  property,  SK35 

if  he  pledge  it  to  another,  and  then  take  it  again  fraudulently,  935 

a  man  may  be  accessary  after  the  fact,  to  a  larceny  committed  on  him- 
self, 935 

joint  tenant,  or  tenant  in  common,   cannot  be  guilty  of  larceny  in  ap- 
propriating the  whole  to  his  own  use,  935 

a  wife  cannot  commit  larceny  on  her  husband's  goods,  935 
ServanU, 

if  a  servant  convert  goods,  delivered  to  him  for  a  particular  purpose, 
to  his  own  use,  he  is  guilty  of  larceny  at  common  law,  9&5 

this  is  only  where  the  owner  has  actually  had  possession  of  goods^ 

servants  of  every  kind  embezzling  goods,  punished  with  transportation 
by  sutute,  936 
Penone  in  Post  Office, 
persons  employed  in  any  way  in  the  post  office*  secreting  or  destroy- 
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ing  letters  containing  bank  note%  &c.  punished  by  traaq^rtation, 
936^7 
not  necessary  that  oath  prescribed  by  10  Ann,  d  10.  should  be  taken, 

937 
stealing  letter  containing  money  itself,  not  witliin  7  Geo.  III.  c.  50. 

937 
nor  wUl  a  draft  if  invalid,  be  within  statute,  937 
capital  offence  to  secrete  part  of  any  instrument  named  in  7  Geo.  III. 

937 
embezzlement  to  obtain  the  postage  is  not  capital,  but  to  advance  the 
rate  is  felony,  938 
Lod^en,  938 
by  statute,  persons  taking  away  the  goods  of  their  furnished  lodgings 

are  guUty  of  larceny,  938 
but  where  a  party  enters  into  an  agreement  to  pay  for  articles  missing, 
cannot  be  guilty  of  felony,  938 
Manufacturera. 
if  any  woollen,  linen,  &c.  be  unlawfully  disposed  of  by  the  party  em- 
ployed in  the  manufactures,  he  shall  be  punished  by  imprisonment 
or  whipping,  939 
persons  receiving  goods  so  stolen,  shall  be  fined,  impriaoned,  or  whip- 
ped, 939 
From  Particular  Placet^  939 
larceny  may  be  an^vated  in  its  quality,  by  the  place  in  which  it  is 
committed,  939 
SieaUfiiS^  to  the  value  of  Forty  SkUUngo  or  tnore,  939,  940 
if  party  steal  to  the  value  of  forty  shillings  in  any  dwelling  or  out- 
house, or  shall  aid  another,  he  shall  i>e  guil^  of  felony  without 
clergy,  939 
does  not  extend  to  apprentices  who  rob  their  masters,  940 
the  party  must  steal  to  the  whole  amount  of  forty  shilling^  at  one  time, 

to  constitute  offence,  ^40 
a  dwelling-house  must  be  such  an  one,  in  which  burglary  may  be  com- 
mitted, and  not  inhabited  caoutUly,  940 
chambers  are  withii^  meaning  of  statute,  940 
no  person  can  be  guilty  under  12  Ann,  by  stealing  in  his  own  house, 

940 
does  not  extend  to  property  taken  from  the  person  in  dwelling-house, 

940 
the  stealing  bank  note  is  within  meaning,  940 

stealing  to  the  amount  of  forty  shillings  from  any  vessel  on  any  navi- 
gu>le  water,  or  from  any  wharf,  is  made  felony  without  clergy, 
940 
SteaUng  to  the  value  of  Five  ShilUngo, 
stealing  to  the  amount  of  five  shillings  in  any  dwellmg-house,  shop,  or 
warehouse,  in  the  day  time,  after  breaking,  or  aiding  others,  is 
made  felony  without  clergy,  by  39  Eliz.  c.  15.  s.  1.  and  3  and  4  W. 
and  M.  c.  9.  941 
ahreaking  is  essential,  941 
there  must  be  an  actual  stealing,  941 

all  aiders  and  accessaries  are  also  excluded  from  clergy,  941, 2 
the  10  and  11  W.  UI.  c.  23.  affixes  the  same  penalty  to  stealing  with 

secrecy  and  fraud,  942 
applies  only  to  goods  of  owner,  942 

the  property  must  be  intended  for  the  purposes  of  sale,  942 
if  any  rorce  be  used,  no  proceedings  on  this  statute  are  sustainable, 
942 
Stealing  to  the  value  of  Twelve-Pence. 
larcenies  committed  in  churches,  are  ousted  of  clergy,  942 
acce89ari«a  Im^  the  benefit  of  clergy,  942 
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any  person  breaking  into  dweUing-house,  8tea£n|f  ^oods  above  t]i» 
value  of  twelve-pence,  and  putting  person  therein  in  fear  is  oust- 
ed of  clergy,  943 

must  be  such  a  breaking  as  would  amount  to  burglary,  943 

persons  breaking  into  booths  and  stealing,  are  allowed  deigy, 
943,4  ^  ' 

Stealing  from  the  Personf  944 

two  descriptions. 
1st  Privily,  944 

party  stealing  from  person  without  putting  in  fear,  punished  by  trans* 
portation  or  imprisonment,  944 
3d  robbery,  944 
jReqvinteo'^Indictmente,  944,5 

venue  may  be  laid  in  any  county  where  gt>ods  are  conveyed,  944,  5 

indictments  for  plundering  wrecks  in  Wales,  trial  must  tske  place  In 
English  county  next  adjoining,  945 

in  general,  when  larceny  is  ousted  of  clergy,  in  consequence  of  pecs- 
liar  circumstances,  those  circumstances  must  be  proved  to  have 
taken  place  within  the  county  where  venue  is  laid,  945 

exception  by  statutes,  944^  5 

name  and  addition  of  defendants  as  in  otiier  indictments,  947 
fietcription  of  Property  Stoleny9^7 

the  kind  of  property  stolen  must  be  correctiy  stated,  947 

goodo  and  ehatteU,  too  general,  947 

dank  notet  sufficient,  947 

care  should  be  taken  to  shew  that  property  stolen  was  a  subject  of  lar- 
ceny, 947 

it  should  be  stated  in  addition  that  the  property  stolen  was  the  ^  goods 
and  chattels,  the  monies,"  or,  <<thecattie,"  (as  the  case  maybe) 
of  the  owner,  947 

the  number  of  the  things  stolen  should  also  appear,  947 

where  different  things  are  stolen  the  quantity  and  kind  must  be  stated 
distinctiy,  947 

in  general  not  necessary  to  prove  in  evidence  precise  number  if  laid  un- 
der a  scilicet,  947,  8 

the  value  of  the  property  must  be  stated,  948 

detcripUon  of  the  owner,  948 

whenever  known,  his  name  should  be  stated,  948 

a  special  proper^,  as  that  of  bailee,  lessee,  carrier.  Sec  is  sufficient 
948 

but  if  the  party  alleged  to  be  owner  had  not  the  property,  or  legal 

Sossession,  defendant  must  be  acquitted,  948 
ony  to  steal  dead  body,  as  belonging  to  no  one,  but  high  misde- 
meanour, 948,  9 

larceny  to  steal  shroud  or  coffin,  and  they  may  be  laid  to  belong  to  the 
personal  representative  of  deceased,  949 

tnr  if  unknown,  must  be  said  to  be  the  property  of  some  person  un- 
known, 949 

if  goods  be  stolen  from  possesion  of  person  as  executor,  they  may  be 
described  as  belonging  to  testator  in  custody  of  his  personal  re- 
presentative as  such,  or  as  property  of  latter,  949 

if  goods  of  intestate  be  stolen  befbre  administration,  property  diould 
be  laid  in  the  ordinary,  949 

titie  of  executor  or  administrator,  as  such,  need  not  appear,  949 

incase  of  lead,  &c.  being  stolen  from  church,  it  may  be  laid  to  be  the 
property  of  rector  or  vicar,  949 

or  in  case  of  vacancy,  to  be  in  the  parishioners,  949 

when  owner  cannot  be  ascertained,  laying  goods  to  be  property  of  peF> 
son  unknown,  will  be  valid,  949 

in  this  case  they  will  be  forfeited  tothecrownonoonviction^  949 
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but  if  the  owner  Be  known,  and  this  hd  proved  at  trial,  prisoner 
will  be  acquitted,  949 

no  addition  requittte  to  name  of  owner,  949 

sufficient  if  owner  be  generally  known  by  such  a  name  949,  n.  950 

the  takinff  and  asportation,  9^ 

must  be  shewn,  950 

the  word  took  is  essential,  950 

if  it  be  led  armay  no  larceny  is  chsrged,  950 

th^  words  filofdouslff  and  $tole  are  necessary,  950 

indictment  usually  concludes  to  damage  of  owner,  and  agsinst  the  peace, 
&c.  950 

no  distinction  between  indictment  for  grand  or  petit  larceny,  except 
in  value  of  thing  stolen,  950 
Trial,  Uc, 

defendant  may  be  acquitted  of  all  aggravations  as  steafing  in  dwelling* 
house,  &c.  950 

on  indictment  for  grand  may  be  guilty  of  petit  larceny  onfy,  950 

if  evidence  do  not  prove  felony,  no  judgment  for  the  trespass  can  be 
given,  950 
Pumtkment,  950,  1 
AcceotarieM  and  Beceiv^rt  of  Stolen  Goods,  951 

as  to  offence,  951  to  958 

in  grand  larcenies  there  may  be  accessaries  before  and  after  the  fiict^ 
951 

a  man  may  be  accessary  before  the  fact  in  stealinar  his  own  goods  if  he 
procure  another  to  do  so  with  a  felonious  design,  and  accessary 
after,  if  he  receives  the  felon,  951 

at  common  law,  aiders  and  abettors  are  principals  in  second  degree^ 
951 

in  petit  larceny  there  are  no  accessaries,  951 

receivers  of  stolen  goods,  if  the  principid  be  convicted,  are  conridered 
as  accessaries,  and  incur  the  same  penalties  as  principals,  but  if 
the  principal  be  not  convicted,  may  be  punished  witn  fine,  im- 
prisonment and  transportation,  953,  3,  4 

if  the  principal  be  convicted,  the  receiver  cannot  be  indicted  lor  a 
misdemeanour,  953 

the  receivers  of  money,  or  bank  notes  stolen,  are  not  ^thin  the 
statutes,  953,  4 

receivers  of  stolen  pewter-pots,  or  other  vessels,  punished  with  trans- 
portation, whipping,  imprisonment,  &c.  954 

receivers  of  stores  stolen  from  vessel  in  Thames,  punished  with  trans- 
portation, 954 

receivers  of  naval  stores  pumshed  by  fine  and  imprisonment,  955, 
956 

persons,  (not  being  contractors)  selling  naval  stores  are  deemed  re- 
ceivers and  transported,  957 

not  necessarv  that  defendant  should  have  purchased  the  goods,  if  they 
be  found  in  his  possession  it  will  suffice,  957,  8 

if  defendant  can  shew  that  he  had  no  evil  design,  but  came  by  the 
stores  innocently,  he  will  be  acquitted,  958 
Indictments,  958,9 

venue  must  be  laid  in  the  jurisdiction  in  which  defendant  received 
goods,  958 

if  the  principal  felon  be  unknown,  he  may  be  described  as  such,  958 

no  occasion  to  state  time  or  place  to  original  stealing,  959 

when  defendant  is  indicted  as  accessary  to  felony  it  is  suffident  to 
state,  that  principal  was  duly  convicted  without  averring  his  at- 
tainder, 959 

indictments  for  misdemeanour  need  not  aver  conviction  of  principal^ 
959 

Critn,  Law.  tok.  hi.  / 


3dn  INDEX. 

the  words  well  knowing'  saffice  to  shew  defendant's  knowledge  of  goods 

being  stolen,  959 
if  the  wordfehidowly  be  omitted*  indictment  will  lie  for  miademeaa- 

our,  959 
must  conclude  against  the  statute,  959 
original  felon  may  be  examined  as  witness,  959 
to  support  averment,  that  principal  was  duly  conyicted  it  will  suffice 

to  prove  an  examined  copy  of  the  record,  959 
2.  Precedentt  of  IndictmenU  for  Larceny, 
•^ainat  FrindpdU  and  Recevvert. 
general  form  of  indictment  at  common  law  for  grand  larceny  in  steal- 
ing property  of  dijSerent  persons,  960 
lor  stealing  nay,  960 
fbr  stealing  sacks  of  wheat,  960 
for  stealing  sacks  of  wheat  meal,  960 
for  stealing  guineas,  960 
for  stealing  wool,  961 
for  stealing  silver  spoons,  961 

for  stealing  articles  of  various  kinds  belonging  to  an  hospital,  961 
for  stealing  boxes,  shoes,  pocket  books,  sugar  and  kettl^  961 
for  receiving  stolen  goods  or  part  therof,  on  4  and  5  W.  and  If.  c  9. 

961 
against  accessary  for  receiving  stolen  goods  in  one  county  where  prin* 

cipal  was  convicted  in  another,  962 
for  misdemeanour  in  receiving  stolen  goods  as  accessary*  the  chief 

felon  being  unknown,  962 
for  having  naval  stores  found  in  possession,  963 
the  like  as  to  canvass,  964 
the  IUlc  as  to  iron  or  brass,  964 
Precedents  of  Indictmenttt  &c.  at  to  Thing  Stolen, 
for  stealing  shrubs  in  ni^ht  time  from  garden,  965 
for  single  felony  in  stealing  lead  affixed  to  dwelling-house,  9d5 
against  aider  and  assister  ii)  above  offence,  966 
against  receiver  of  stolen  lead,  966 
for  stealing  lead  fixed  to  church,  966 
for  receiving  stolen  lead,  knowing  it  to  be  stolen,  for  Busdemeanour 

before  conviction  of  principal  felon,  967 
for  felony  in  stealing  bills  of  exchange,  being  in  najrment  of  datiea  to 

the  king,  967  -~o     ^ 

for  felony  in  stealing  pronussory  note,  969 
lor  felony  in  stealing  bill  of  exchange,  969 
for  felony  in  stealing  bank  note,  969 
Ibr  stealing  two  promissory  notes,  with  counts  fbr  stealing  the  stmmps 

on  which  they  were  written,  970 
|br  capital  felony  in  appearing  armed,  disguised,  and  stealing  deer 

in  enclosed  park  with  painted  faces,  on  olack  act,  970 
for  single  felony  in  killing  aeer  in  forest  alter  being  respectively  once 

before  convicted  on  similar  offences,  971 
for  misdemeanour  in  stealing  fish  out  of  a  park  or  paddock*  on  5  Geo. 

m.  c.  14.  s.  1.  973 
for  misdemeanour  for  taking  oysters  from  a  fishery,  973 
for  single  felony  for  stealing  oysters,  975 
for  misdemeanour  in  stealing  conies  from  an  occupier  of  ground  used 

for  breeding^  and  keeping  thereof  in&e  night,  975 
against  aider  and  abettor  to  persons  unknown,  in  stealing  in  the  night 

comes  out  of  ground  in  occupation  of  owner,  for  misdemeanour, 

976 
for  capital  felony  in  stealing  horse,  976 
for  sheep  stealing  against  principals  and  receiver,  977 
for  capital  felony  in  IdUlng  sheep  with  intfiiit  to  steal  part  of  their 

cases,  977 
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•    for  milking  cow,  and  stealings  milk,  978 

for  capital  felony  in  stealing  letter  containing  bills  of  exchange  seal 

by  the  post,  978 
for  capita]  felony  in  stealine  woollen  cloth  from  tentersi  979 
for  felony  in  stealing  linen  from  bleaching  croft,  979 
JPrecedenit  of  Indictmenitf  Pa^oru  by  -^hnm  Committed. 

for  felony  aninst  servant  in  embezzling  his  master's  goods  deliyered 

to  him  for  his  masters  use,  980 
against  cashier  of  bank  of  England  for  capital  felony  in  embezzling  e^- 

'  chequer  bills,  980 
for  single  felony  against  clerk  of  country  bankers  for  embezzlement. 

the  Uke  in  another  form  for  single  felony  for  embezzling  notes  and 

money,  984 
for  single  felony  for  embezzling  money  the  property  of  a  widow  and 

her  husband's  executors,  985 
for  misdemeanour  aminst  bill  broker  for  embezzling  bill  delivered  to 

be  discounted,  985 
for  capital  felony  against  letter  carrier  for  secreting  lettef  containing 

bank  notes,  987 
for  single  felony  on  3  and  4  W.  and  H.  c.  9.  for  stealing  goods,  Ifst 

with  lodgings,  988 
JPrecedefUo  of  IruMctmentOy  Larceny  in  Particular  Placee, 
for  stealing  biU  of  exchange  in  dwelling-house,  of  a  widow  in  oi^ 

count,  and  of  executors  in  another,  988 
the  like  in  another  form,  989 
against  several  persons  for  capital  felonv  on  12  Ann,  stat.  1.  c.  7.  for 

stealing  various  articles  in  dwelling-house,  989 
on  39  Eliz.  c.  15,  for  breaking  into  dwelling-house  in  day  time,  no  per- 
son being  therein,  and  stealing  to  the  amount  of  St.  990 
for  stealing  in  shop*  coach-house*  to  the  value  of  So.^  on  10  and  11  W. 

ni.990 
on  3  and4  W.  and  11.,  c.  9.  for  capital  felony,  in  breaking  in  day-tiiQ^ 

some  person  being  therein,  and  i>utting  in  fear,  990 
orifl^hal  felon  may  be  examined  as  witness,  959 
•n  3and  4  W.  and  M.  c.  9.  for  stealing  in  dwelling-house  and  putting 

in  fear,  the  owner  being  therein,  but  without  breaking,  199 
for  capital  felony  in  stealing  from  church,  992 
Precedente  of  IndietmerUa  for  Larceny  from  thePenon. 
for  single  felony  on  48  Geo.  m.  c.  129.  for  stealing  from  the  pertoi^ 

Precedento  of  IhdictmentOf  &c.f^  SoUdtationo  to  Steal  and  Embezzle, 
for  enticing  apprentice  to  embezzle  his  master's  roods,  992 
for  soliciting  servant  to  embezzle  his  master's  goods,  993 
Latttat, 

Pluries  latitat  pleaded,  195 
Lawbbxss, 

goods  delivered  to  be  washed,  may  be  laid  as  her  property  in  jjn- 
dictment  for  larceny,  948 
Law  or  Natiovs,  Omvcas  agaiitst, 

for  libel  on  chief  consul  of  France,  Bonaparte,  52 

for  accusing  Rusrian  ambassador  of  having  sent  advice  to  enemies  |Bf 

this  country,  54 
for  riot,  breakii^  house  of  ambassador,  and  tskinggood%  58  ' 

LlAD, 

indictment  for  stealing,  965,  6 
IiXveTH  AHs  BuABTH.    (See  **  Highways.") 

of  highway  out  of  repair,  need  not  be  stated,  571, 577 

of  wound  m  murder,  734 
I^rrms,  TwaMAtwnm.    (See  **  TlBOKteiuo;  LeUers.''X^ 
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Liavos.    (See  "Revenue") 
Libbl.    (See  « Words.**)  -^ 

1  PreUndnary  JVhtet,    Pointi  of  Law^  Uc, 
by  what  mode  of  expression  libel  may  be  convey  ed,  866 
exhibiting  UbeUous  picture  is  criminal^  866 
fixing  gaUows  at  person's  door,  burning  him  in  effigy,  or  exhibiting  lum 

m  any  ignominious  manner  is  libeuous,  866 
mere  opprobrious  words,  unless  spoken  of  a  ma^strate  in  his  minis- 

tenu  capacity,  or  tending  to  provoke  challenge,  are  not  criminal, 

866 
verbal  slander  when  several  unite,  1140 
what  kind  of  defomation  a  libel  must  contain,  866 
definition,  86r 

truth  no  justification  of  defamatory  writings,  867 
BO  occanon  to  prove  malice,  867 

not  necessary  to  impute  any  criminal  matter  to  the  party  injured,  8^ 
writings  tending  to  any  man's  discredit  are  libellous,  868 
greater  latitude  of  observxtion  allowed  on  books  than  on  persdH^ 

868 
in  libek  on  deceased  persons,  it  must  be  shewn  tiiat  the  publication 

tended  to  create  disturbance  by  breach  of  peace,  or  to  throw 

scandal  on  descendants  or  family  of  oar^  accused,  868 
how  plainly  the  scandal  must  be  expressed,  868,  9 
if  the  matter  be  scandalous,  or  is  calculated  to  ex<ute  ridicule,  db- 

gn^ce,  or  abhorrence  against  the  party  accused,  it  is  sufficieot, 

868 
the  circumstances  of  initials  being  substituted  is  no  defence,  869 
what  mode  of  publication  will  excuse  matter  otiierwise  libellouai,  869 
no  allegation  in  proceedings  in  reg^ular  course  of  justice  or  in  parlia- 
ment are  libellous,  869 
but  if  he  afterwards  publish  it  to  the  world  he  will  be  criminal,  870 
and  if  defkmatory  matter  in  the  form  of  a  petition  be  defiv^red  to 

any  person  except  members^  the  circulation  wiU  be  criminal, 

870 
the  publicstion  of  proceedings  st  police  office,  if  accompanied  with 

observations  tending  to  prejudice  the  public  against  party,  is  iDe- 

ga],870 
who  are  liable  to  be  punished  criminally  for  a  libel,  either  as  composers 

or  publishers,  870 
fibel  must  be  published  in  some  way  or  other  to  complete  offence, 

870,1 
sending  abusive  letter  to  P&rty  is  indictable,  870, 1 
the  mere  transcribing  a  libel  is  no  publication,  871 
no  defence  for  printer  or  publisher,  that  he  was  ignorant  of  the  mean- 
ing, 871 
Mtdes  of  ProoecuUon, 
in  libels  ag^st  king  or  government^  the  usual  proceeding  is  by  in- 
formation, 871 
no  infonnation  at  the  instance  of  a  private  individual,  wiB,  in  generaly 

be  g^ranted,  871 
BequUitet  of  Indictment  or  Inffrmationfirf  873 
in  case  of  libellous  letter,  venue  may  be  laid  in  county  where  it  was 

written  andput  into  post-office,  or  in  that  where  it  was  received, 

872 
post-mark  not  sufficient  evidence  of  publication  in  that  county,  873 
if  party  in  Ireland  procure  libel  to  be  published  in  Westminster,  he 

may  be  indicted  in  IGddlesez,  873 
charge,  872 
indictment  against  certain  persons  without  naming  them,  is  invalid, 

872 

when  persons  are  gvihy  of  singing  i&eUoos  songit  Bune  time,  they 
may  be  joined,  873 
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indictment  should  state,  that  defendant  composed,  printed,  and  pub- 
lished, 873 
not  necessary  to  state  -wUh  force  and  onMy  or  use  the  wordfaUelif, 

872 
the  word  maUciotuitf  or  falsely,  is  material,  872 

inducement  should  state  circumstances  to  explain  meaning  of  libe), 
872,3 
innuendoeSf  what  are,  873 

necessary  only  where  intent  may  be  mistaken,  873 
where  writing  is  general,  ironical,  orspoken  by  way  of  allusion,  873 
refer  to  some  previous  allegation,  873 
must  not  enlarge  or  alter  the  sense,  873 
whenever  innuendo  is  erroneous,  if  the  Ubel  be  clear  without  it,  it 

may  be  rejected  as  surplusage,  874 
when  in  foreign  language,  how  set  out,  874,  51 
not  necessaiy  to  set  forUi  the  whole  of  writing,  874,  5 
libel  should  be  stated  with  the  greatest  correctness,  875 
mere  alteration  of  letter,  if  it  do  not  change  the  meaning  of  the  woid» 
will  not  vitiate,  875 
Evidence,  875 
before  libel  can  be  read  in  evidence,  primft  fkcie,  proof  of  its  pubUca^ 

lion  b^  defendant  must  be  given,  875 
if  band  writing  of  defendant  be  proved,  the  proof  that  he  did  not  pub- 
lish, lies  on  him,  875 
where  indictment  against  bookseller  for  libel,  it  will  suffice  to  prove 

that  the  book  was  purchased  at  his  riiop,  875 
where  libel  is  in  newspaper,  proof  that  defendant  gave  bond  for 

stamps  will  be  presumptive  evidence  of  publication,  875 
where  ddTendbmt  retains  possession  of  libel  after  notice  given  to  pro- 
duce it,  parol  evidence  of  its  contents  may  be  given,  876  , 
a  newspaper  may  be  given  in  evidence  though  unstamped,  876 
evidence  of  authorriiip  may  be  given  by  the  printer,  876 
depositions  before  magistrates  are  not  admissible  in  evidence,  876 
defendant  may  read  an  extract  fW>m  the  same  paper,  on  the  same  sub* 

ject,  to  explain  meaning  of  libel,  876 
when  indictment  avers  that  addresses  were  presented  to  the  kii^,  the 
gazette  will  be  received  in  evidence,  876 
Verdict,  876, 7 
judgement,  in  discretion  of  court,  fine«  imprisonment,  and  finding  sure- 
ties, 877 
2.  PrecedentB  of  Jhdictmente  fbr  IdbeU. 
For  Written  IdbeU, 
for  libel  on  chief  consul  of  France,  tending  to  create  discord,  53 
for  libel  accunng  Russian  ambassador  of  having  sent  advice  to  enemies 

of  ttus  country,  54 
for  libel  on  the  king,  86,  877 
for  libel  on  king  and  administration,  87 
for  libel  on  hereditary  monarchy  and  constitution,  87 
for  libel  on  royal  family,  88 

for  libel  on  king's  government  and  employment  of  his  troops,  90 
for  libel  on  government  and  constitution  of  this  kingdom  and  adminitf- 

tration,  in  order  to  deter  subjects  from  resisting  invasion,  91 
for  libel  on  the  chancellor  of  exchequer,  peers,  bishops,  and  commons, 

99 
for  libel  oa  the  kinr,  877 

at  common  law  for  libel  on  tiie  Judges  of  K.  B.  in  their  official  charac- 
ter, tendinr  to  prejudice  them  and  influence  jury  on  trial,  878 
for  uttering  sec&tious  words  of  the  lung,  881 
for  libel  on  prince  regent,  882 
for  libel  in  Portuguese  language  on  ambassador  and  commercial  agents 
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of  the  reTCiit  of  Portuga),  imputin|f  dishonesty  in  their  officiii 

duties,  882 
for  libel  on  counsel  in  his  conduct  of  a  cause,  884 
against  printer  of  newspaper  for  publishing  adyertiseinent  by  manieA 

woman  offering  to  oecome  a  mistresa^  887 
for  libels  on  private  individual,  888 
for  writing  and  sending  letter  to  prosecutor  accusing  him  of  tbeft, 

889 
for  writing  ludicrous  verses  accusing  the  prosecutrix  of  tyrmsaiy^  pro- 

faneness,  and  impiety,  and  sen<ung  the  same  to  her  in  the  form  of 

a  letter,  889 
for  publishing  libel  on  prosecutors  charging  them  ^th  exporting  gold 

to  French  settlement,  and  discounting  foreign  bUls,  890 
for  libel  on  attorney  contained  in  a  letter,  894 
for  Ubel  on  attorney  in  the  form  of  an  address  to  judge,  charging' him 

with  improper  practice,  895 
for  publidiing  libel  against  three  justices,  church-wardens,  and  over* 

seers,  accunng  them  of  fraud,  relating  to  poor  rates,  898 
for  Kbel  by  surgeon  againstdissenting  preacher,  899 
ForLibeb-^nlHcturet^  Prinf  andEjfyiet. 
for  hbel  and  libellous  picture,  900 
for  composinfl^  and  publishing  obscene  verses  on  prosecutor  and  wifi^ 

and  libemng  them  in  pictures,  and  exhibiting  them  in  public  places 

902 
for  libel  in  a  print,  904 
for  drowning  m  effigy  collectors  of  assessed  taxes^  and  for  fibelEi^ 

them,  905 
for  libel,  by  hanging  prosecutor  in  effigy,  908,  501 
for  erecting  gallows^  and  hanging  in  ^mgy  a  waterman^  near  to  plaee 

where  ne  was  accustomed  to  ply,  909, 501 
for  fixing  gallows,  and  hanging  thereon  an  effigy,  and  there  leaving 

them,  and  taking  down  and  burning  them  in  presence  at  people^ 

909 
for  publishing  an  ex  parte  statement  of  preliminair  observations  be- 
fore magistrate  previous  to  his  commitment  of  a  person  for  of- 
fence with  which  he  was  charged,  911 
IdbeU  on  Dead  Perwum, 

for  libel  on  dead  person,  914 
«—  fir  Verbal  Slander. 
for  uttering  seditious  words  of  the  king,  881 
for  insulting  and  vUifying  commissioners  of  property  tax  in  execution 

of  du^,  914 
LoBonros.    (See  **  Larceny.") 
for  stealing  goods  from,  9Ci8 
for  setting  fire  to,  1112 
LovDOH  Dock  Coxpavt, 

indictment  for  forgery  upon,  1074 

LOTTXaT, 

inspector  of  lottery  offices  not  exempt  firom  parish  offices^  367 
forgery  of  lottery  tickets  considerea,  1031 
Lxnro  w  Wait.    (See  *•  Mayhem.'') 


llACHiirxs.    (See  <<  Exporting  Machines.'') 

for  conspiracy  to  convev  machines  abroad,  1161 

Maoistbatbs.    (See  **  Justices.") 

Mail, 

offence  of  stealing  from,  considered,  978 


INDEX.  Xl^ 

MAnmvAvcs.    (See  **  Champerty.") 
PoiniM  of  La-w, 
as  to  offence  in  generalt  ^34 
de6nition,234 
offence  at  common  law,  234 
further  prohibited  by  statute,  234 
definition  of  champerty,  234 
champerty,  same  pumshment  as  maintenance,  234 
Precedents  of  ImSctmenU, 
for  maintenance  of  action  of  debt,  234 
for  maintenance  of  action  of  ejectment  and  bill  in  equity,  234 
order  of,  (see  **  Order  of  Justices.") 
indictment  for  disobeying,  282 
MAsnALBv  CoixEes, 

indictment  for  stealing  plate  from  chapel  of,  1101 
Maxa  Pbaxis.    (See  **  Health.") 

against  midwife  for  so  unskilfully  delivering  a  woman  that  she  died, 
363 
Hauce, 

legal  signification  of  term,  727, 1104 
wnat  necessary  under  black  act,  1086 
Haucious  MLSGHixr.    (See  «  Clothes,"    «  Cattle,"   «  Horses,"  «  May- 
hem.") 
To  Real  Property. 
for  felony  in  breaking  down  the  head  of  pond  whereby  first  lost» 

1115 
for  felonv  in  cutting  down  trees  ^wing  for  ornament,  1116 
for  forcibly  entering  dwelling  with  intent  to  cut  serge  in  loom  and 

cutting  same,  1116 
for  fishing  m  king's  park,  1117 

for  going  armed  with  fire  arms  into  royal  fbrest  with  intent  to  kill  deer, 
and  assaulting  king's  assistant,  1118 
Hav8i^i7»htbb.    (See  <<]«irder,"  <<  Homicide.") 

against  driver  of  cart  for  manshuu^ter,  783 
IfAmmiAes  1ij.s«al.    (See  **  Bigamy.") 
Points  of  Law, 
as  to  offence  of  solemnizing  matrimony  witluMit  licence,  711 
prosecutions  under  26  Geo.  HI.  c.  33.  s.  8.  must  be  commenced  within 

three  years,  711 
as  to  the  offence  of  causing  banns  to  be  entered  where  none  have  been 

published,  711 
how  to  prove  marriage  in  petit  treason,  744 
Precedents  of  Indictments,  Uc, 
oa  26  Geo,  H.  c.  33.  s.  8.  for  feloniously  solemnising  matrimony  with- 

out  licence,  711 
against  parish  clerks  on  52  Geo.  HI.  c.  146.  s.  14.  for  single  felony  in 
deceiving  clergyman  to  make  false  entry  of  the  due  publication  of 
banns  wnere  none  had  been  published,  711 
against  pariah  derk  for  making  fiuse  entry  of  the  publication  of  banns^ 

712 
for  misdemeanour  in  procuring  a  marriage  with  a  minor  by  false  alle- 
-     gations,  713 
IfAsran.    (See  «  Apprentice.") 

in  chancery,  indictment  for  peijury  befbre,  386 
IfASTBn  or  Cbowh  Omcs.    (See  **  Commencements^  Conclusions.") 

information  by^  7 
Hatbbxautt.    (See  "  Pcijuiy.") 
of  perjury  necessary,  305 
must  appear  in  indictment,  309 
»rerments  of,  350,  352,  &c. 
Mjltbu  avb  llAiJ«ioui  CvmvV)  SaooTnr*^  fcc.. 
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Jtt  Commtm  Larw, 
Preliminary  ^otet, 
as  to  ofTence  in  general,  784 
definition,  784 

malice  must  be  proved,  784 
punishment  by  fine  and  imprisonmeaty  784 
6n  Statutes,  784 
as  to  this  offence,  784 

felony  without  clergy,  to  cut  out  eyes  or  tongue,  or  cut  off*  and  disa- 
ble any  limb  or  member,  by  22  and  23  Car.  II.  c.  1. 784^  5 
to  constitute  this  offence  there  must  be 
Ji  Maiming,  785 
a  wound  on  throat  or  neck  will  not  aufiice  to  bring  ofTender  within 
statute,  785 
A  Lyinr  in  Weight,  785 
it  will  suffice,  if  having  formed  an  intention  to  maim,  the  prisoner  takes 

a  convenient  opportunity  of  effecting  his  purpose,  785 
when  injury  arises  out  of  a  sudden  attack,  the  offence  will  not  be 
capital,  786 
An  Intent  to  ZKtfigvre, 
if  the  design  was  to  murder  by  maiming'^  and  the  party  though  wound- 
ed recovers,  this  will  be  no  excuse,  786 
question  of  inteht  is  matter  of  fact  for  consideration  of  jury,  786 
not  necessary  that  intention  should  be  directed  against  a^y  particobr 
individual,  786 
^uMctment. 
the  words  felom9U9ly  and  maim  are  requiate,  786,  7 
the  wound  should  be  set  forth  as  precisely  as  in  murder,  787 
and  a  ^milar  conclusion  drawn,  and  to  the  defendant  Ad  felom^naly 

maim,  Uc.  787 
in  indictment  on  statute  22  and  23  Car.  11.  the  words  of  act  roost  be 
followed,  787 
3.  Precedents  o/*  Indictments, 
on  22  and  23  Car.  11.  c.  1.  for  slitting  nose  and  against  aider  and  abet- 
tor, 787 
for  malidoualy  cutting. 

on  43  Geo.  III.  c.  58.  s.  1.  for  maliciously  cutting  prosecutor,  788 
for  maliciously  shooting  at  and  cutting  under  43  Geo.  III.  c.  58.  s.  1. 

789 
for  shooting  at  prosecutor  in  dwelling-house,  viz.  against  person  who 
shot,  and  two  others  for  aiding  and  abetting*  &c.  on  9  Geo.  I.  c 
22.  791 
for  shooting  at  prosecutor  with  pistol,  laying  offence  in  2  counts,  793 
for  shooting  at  a  person  in  his  dwelling-house,  794 
for  maliciously  shooting  in  Fleet  Street,  794 
^on  43  Geo.  III.  c.  68.  s.  1.  for  shooting  at  prosecutor,  794 
on  43  Geo.  III.  c.  58.  for  assault  with  intent  to  murder,  &c.  against 
three  persons  for  assault  and  cutting,  &c.  and  against  a  fourth  for 
counselling,  procuring,  &c.  795 
on  43  Geo.  III.  c*  58.  for  levelling  gun  at  prosecutor,  795 
IfxBTiire-HovsB.    (See  *'  Dissenters.*') 

indictment  for  disturbance  in  28 
Midwife, 

indictment  against,  for  mala  praxis,  863 
MiscARBiAss,  Attempts  to  PaocuBs.    (See  «  Abortion.''} 
MiBcoirsucT.    (See  **  Office,  Misconduct  in."} 

MiSNOXBB, 

where  not  material,  959 

MiSPKISOK  OF   FbLOITT, 

indictment  for  misprision  of  felony,  232 
MisKErBSBsiTTATiov.    (Sce  <*  Cheats  and  False  Pretences/'). 
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f 

MolTBT.    (See  wCoin.") 

millea  money,  what.  111 
MoRAUTT.    (  See  «  Decency  .'M 
MOTXABLX9.    (See  «« Larceny/*) 
MouLBy  (in  coining.) 

what,  and  how  described,  109 

MooiTLieHT, 

burgflary  may  be  committed  in  moonlight,  1092 

MURDBB. 

1.  Preliminary  ^otety  on  Point*  of  JxnOf  Uc. 
definition  of  the  term  murder,  733 
to  constitute  this  offence  four  circumstances  must  concur, 
The  *Ageni  muot  be  of  Sound  Memory  and  DiocreHon^  724 
an  infant  within  age  of  discretion,  is  inci^able  of  committint^  crimes, 

724 
as  to  what  is  a  sufficient  age  of  discretion,  724 
madness  may  render  a  person  incapable  of  crime,  724^  5 
drunkenness  is  not  an  excuse  for  any  acts  which  it  may  occasion,  725 
To  conotitiae  Murder  there  must  be  an  actual  XUUnj^t  725 
sufficient  if  the  act  done  eventually  prove  fktal,  725 
different  acts  of  homicide,  725,  6 

death  must  take  place  within  a  year  and  a  day  after  the  injury,  726 
if  the  wound  itself  be  not  mortal,  but  by  improper  applications  becomes 

so,  the  party  who  inflicted  it  will  not  be  criminaJ,  726 
The  party  killed  muot  be  a  reatonable  b^ing;  oHve,  and  in  the  king**  peace, 

726 
by  43  Geo.  m.  c.  58.  it  is  a  capital  offence  to  cause  a  woman  to  take 

poison  to  procure  miscarriage,  727 
all  persons  except  alien  enemies  m  the  actual  heat  of  war  are  included 

in  the  terms,  **  in  the  king's  peace,^  727 
murder  to  shoot  party  committing  misdemeanour,  though  he  couldnot 

othewise  be  taken,  727 
TTiiCre  tmut  be  malice  either  extreot  or  impUed^  727 
this  term  extends  to  an  evil  design  in  general,  727 
legal  signification  of  the  term  *<  malice,"  727 
express  malice  in  duelling  in  both  principals  and  seconds,  728 
slayingp  officers  of  justice,  and  persons  assisting  them,  in  execution  of 

dut^,  is  murder  in  all  concerned,  728 
when  death  ensues  in  the  pursuit  of  unlawiu]  design,  it  will  be  murder 

or  manslaughter  as  the  intended  offence  is  eimer  felony  ormisde-^ 

meanour,  7^ 
the  same  rule  also  applies  to  all  confederacies  to  do  unlawful  acts^ 

729 
but  the  killing  must  be  in  the  prosecution  of  the  unlawful  design  not 

collatendtoit,  729 
every  homicide  is  primft  facie  considered  murder  until  justified  or  ex- 
cused, 730 
it  will  still  be  considered  as  murder,  if  blows  had  been  previously 

g^ven,  and  the  defendant  manifested  revenge  afterwards,  730 . 
general  requisites  to  constitute  murder,  732 
Modes  of  Prosecution, 
by  inquiation  of  coroner,  by  appeal  or  by  indictment,  732 
indictment  more  usual,  732 
venue  must  be  laid  iif  county  where  party  dies,  733 
venue  against  accessaries,  where  death  was  planned  in  one  county  and 

perpetrated  in  another,  may  be  laid  in  either,  733 
]f  the  stroke  be  in  England  and  death  in  Wales,  indictment  should  be  in 

latter,  and  vice  versa,  733 
the  name  of  deceased,  if  known,  should  be  stated,  733 
indictment  for  the  murder  of  *<a  certain  peisoB  to  jurors  unknown," 

is  valid,  733 

Crim.  Law,  vol,  in.  ^ 
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VxJVDKMr^C  continued.  J 

not  necesaary  to  state  that  deceased  was  <<  in  the  peace  o^  God,"  &c. 
733 

words  **  force  and  arms''  are  said  to  be  unnecessary,  733,  4 

indictment  must  state  means  by  which  death  was  effected,  734 

where  manner  of  death  is  doubtful,  it  may  be  lidd  differently  in  differ- 
ent counts,  734 

it  is  said  to  be  essential  where  death  was  by  an  instrument  to  state  in 
which  hand  defendant  held  it,  734 

not  requisite  to  state  the  price  of  instrument,  734 

when  deatii  is  occasioned  oy  actual  violence  the  teim  **  struck*'  should 
be  used,  734 

when  death  is  occasioned  by  a  wound,  it  should  be  stated  to  have  been 
mortal,  734 

the  len^  and  depth  of  the  wound  should  be  tet  forth,  734 

essentiiQ  to  state  on  what  part  of  the  body  the  wound  was  inflicted,  735 

it  must  state  that  the  party  died  in  consequence,  736 

the  time  both  of  the  stroke  and  death  should  be  set  out,  736 

an  impossible  day  will  vitiate,  736 

place  must  also  be  shewn,  737 

the  terms  felonioualy  and  malice  aforeihimght  are  requiate,  737      ^^ 

indictment  must  conclude  that  «o  defendant  did  kill  and  murder^  737 

finding  of  grand  jury,  738 

if  on  mmctment  for  murder  the  jury  indorse  «billa  verm  for  man- 
slaughter," \t  will  be  invalid,  738 

evidence,  738 

defendant  may  be  ponvicted,  though  body  not  found,  759 

when  the  charge  is  for  murdering  officer  in  attempt  to  execute  lagal 
process,  it  will  suffice  to  produce  the  writ  and  warrant,  739 

not  necessary  to  prove  the  precise  time  or  place,  739 

verdict,  739 

the '  jury,  upon  trial  for  murder,  may  find  prisoner  guihj  of  man- 
slaughter only,  739 

when  jury  doubt  whether  the  case  amount  to  murder  they  find  fecial 
verdict,  739 

oentence  and  punishment,  740 

clergy  taken  away  in  cases  of  murder  and  petit  treason,  and  lands  and 
goods  forfeited,  740 

against  aiders  and  acceaaariet,  741 
Murder  on  Statute  of  Stabbing. 

as  to  offence  of  stabbing,  746 

by  1  Jac.  1.  c.  8.  a  party  stabbing  another,  not  leaving  a  weapon  drawn 
or  not  ha^ng  struck  the  party  so  stabbing,  so  that  the  person 
stabbed  die  within  six  months,  shall  be  guilty  of  murder  without 
clergy,  746 

what  offences  come  within  the  statute,  74/7 

aiders,  abettors,  and  accessary,  are  not  ousted  of  clergy  by  thia  act, 
748 

int^ctment,  748 

must  precisely  follow  the  words  of  act,  748 

necessary  to  state  that  deceased  died  within  six  months,  748 

the  fact  must  be  laid  to  have  been  the  stroke  of  the  individual,  748 

not  necessary  to  conclude  against  form  of  statute,  749 
Murder  of  lUegitiifiate  Children. 

9A  to  offence,  750 

trials  of  women  charged  with  the  murder  of  illegitimate  children  diall 
be  governed  by  the  same  evidence  as  other  trials  for  murder, 
750     ' 

indictmeni;  for,  against  a  princ^al  in^  first  and  a  principal  in  second 
degpree,  4 

indictment  for,  against  an  accessary  before  fact,  5 

inquisition  of  murder  against  principal  aiders  and  abettors,  7 
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MvRTntBr^  continued.  J 
2.  Precedents  of  Indittments  for  Murder, 
Murder  by  Violent  Meana^  by  Shooting, 

general  commencement  and  conclusion  of  indictment,  750 

by  shooting  with  pistol  in  the  belley,  of  wliicli  the  party  immediately 
died,  750 

another  form  for  murder  by  shooting  with  pistol  where  party  did  not 
immediately  die,  753 

against  several,  one  as  a  principal  in  first  degree,  and  the  others  as 
uders  and  abettors,  for  shooting  on  shore  a  person  who  cUed  with- 
in the  Admiralty  jurisdiction,  753 

against  principal  in  tlie  first  and  second  degree,  and  an  accessary  be 
fore  the  fact  to  murder,  by  shboting  with  pistol,  where  murder 
was  committed  in  one  county,  and  the  accessary  procured  in  ano- 
ther, 755 

for  murder  by  shooting,  against  two,  against  one  as  principal  in  firs^ 
degfree,  and  the  other  as  being  present  aiding  and  assisting,  756 
Murder  by  violent  meano,  by  Stabbing"  and  Cutting. 

at  common  law  for  murder  by  stabbing  deceased  with  sword  in  the 
belley,  756 

by  stabbing  with  knife,  757 

by  cutting  throat  when  deceased  was  taken  to  London  Hospital  from 
the  parish  where  blow  was  given  and  there  died,  757 

by  throwing  a  knife,  758 
Murder  by  violent  meant,  by  Striking,  Beating,  StrangKng,  &c. 

by  casting  a  stone,  758 

fo^  murder  at  Admiralty  sessions,  first  count  by  strikhig  with  piece 
of  wood,  second  count  by  throwing  overboard  and  drowning, 
759 

for  murder  by  striking  with  bucket,  tried  in  court  of  Admiralty,  759 

for  striking  with  pair  of  bellows,  760 

against  principals  in  first'  and  second  deg^e  for  murder  by  striking 
with  poker,  761 

the  like  against  a  man  for  striking  his  wife  with  poker,  761 

by  beating  with  fists  and  kicking  on  ground,  761 

against  principal  in  second  deg^e  in  murder,  by  beating  with  sUck  oti 
the  temple,  the  party  who  actually  gave  the  blow  being  unlmown, 
762 

for  murder  by  striking  with  a  stick,  choaking,  squeezing,  and  pressings 
&c.  against  principals  in  first  and  second  degree,  763 

by  beating  with  hands  about  head  and  temples,  764 

by  striking,  throwing  to  the  ground,  and  kicking,  764 

by  wilfully  riding  over  a  person  with  horse,  765 

for  murder  by  strangling  and  afterwards  throwing  the  body  into  a 
river,  765 

by  strangling  with  rope,  against  principal  in  first  and  second  degree, 
766 

for  strangling  with  handkerchief  with  aid  of  person  unknown,  766* 

for  murder  of  bastard  child,  767 

for  killing  bastard  child  by  strangling,  768 

against  married  woman  for  murder  of  her  child  by  strangling  it,  768 

against  woman  for  drowning  her  child  in  pond,  770 

by  forcing  to  drink  spirits  to  excess,  770 

by  forcing  person  into  street,  771 

agunst  waroen  of  l^eet  and  his  deputy  for  murder  by  confining  prisoner 
in^inwholesome  room  and  otherwise  occasioning  his  deatn  by  du- 
ress of  imprisonment,  771 
For  Murder  by  Poiaomtig,  Starving,  ^c. 

against  a  woman  for  me  murder  of  her  father  by  intermixing  arsenic 
with  tea  and  water  gruel  of  which  he  drank'  at  different  times, 
77^ 
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for  secretly  conveyiii|^  pmaon  to  deceased*  T74t 

for  murder  by  placing  poison  so  as  to  be  mistaken  for  medicifle,  layu^ 

offence  in  two  counts,  77 S 
by  sending  poison,  776 
for  the  murder  of  apprentice  where  death  was  caused  by  stairifig', 

777 
for  confining  apprentice  and  starring  him  to  death,  777 
Murder  by  Stabbing. 
on  1  Jacv  I.  c.  8.  for  stabbing,  782 
the  like  charging  an  aider  with  abetdng»  782 
J^UtdemeanovT  for  aUempting  to  Murder  by  Pfdaon. 

at  common  law  against  a  servant  for  misdemeanour  m  putting  mercmy 
corrosive  sublimate  into  tea-kettle  of  water  with  intent  to  poison 
her  master,  796 
for  assault  with  intent  to  commit,  828 
for  assault  with  drawn  sword  with  intent  to  commit,  828 
for  assault  and  casting  in  pond  with  intent  to  suffocate,  829 

N. 

Naxs 

of  owner  of  g^ods  in  larceny  must  be  stated  where  known,  949 

where  unknown,  949 

of  owner  of  house  muAbe  stated  in  burgleiy,  1096 

of  persons  to  whom  forged  notes  were  uttered  need  not  be  stated, 
1049 

a  letter  signed  with  initials  is  a  letter  without  a  name  within  Black 
Act,  749 

of  deceased  in  murder,  733 

of  poison  not  material,  797 
Natioits,.  Law  of.     (See  «  Law  of  Nations.") 
Natal  Stobbs.    (See  "Larceny.") 

Nayioable  Ritbb.    (See  «  Highways,"  «  Bridges,"  **  Water-ooortea."). 
Night, 

what  is,  1092 

how  described,  1100 
Not  SuBBBimBBiire,  (against  bankrupt)  (See  <<Trad%*) 

indictment  for,  523 
Notice, 

in  prosecution  for  barretry  prosecutor  must  ffive  defendant  notice  of 
the  particular  acts  he  uitends  to  prove,  233 
NuisAKCBs.    (See  «  Highways,"  <« Bridges,"  «  Water-courses.") 

O. 

Oaths.    rSee  "Perjury.") 

for  administering  oath  to  person  not  to  give  evidence  against  illegal 
society,  102  / 

Obscbhitt.     (See  **  Decency.") 

indictment  for  publishing  obscene  prints  and  libels,  42 

indictment  for  publishing  obscene  libel  and  indecent  prints,  44 

for  exposing  to  sale  an  obscene  print,  46 

in  anothe^  form,  47 

against  proprietor  of  Metamorphic  Gallery  for  keeping  a  room  to  ex^ 
hibit  indecent  prints,  48 
OBSTBVCTioir.    (See  «  Highways,"  *«  Water-courses.") 
OrrEKsivE  WxAPoir, 

what  considered  such,  123 

for  assaulting  with  offensive  weapon  with  intent  to  rob,  809 
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Omci,  MiscoHlftiTCT  xir.  (See  «  Selling  Offices,''  and  title  <<  Public  Jus- 
tice," in  Analytical  Table.) 

1.  Preliminary  J^Totet,    Points  of  Law. 
Aagaintt  Juoticet  for  Oppreonon. 
.Points  of  La-w. 

as  to  ofience  in  general,  336 

justice  of  peace  offending  irom  corrupt  motires,  236 
if  no  corrupt  intention  information  will  not  lie,  236 
wbat  sufficient  ayerment  of  defendant  being  officer,  236, 697 
^^gainat  Coroners  for  ^egUgence^  ^c, 
F*oints  of  Law, 

aa  to  offence  in  general,  255 
coroners  not  doing  duty,  how  minished,  255 
coroner  not  making  inquision  forfeits  SI.  255 
m^ainst  Inferior  Officers  for  Negligence  and  JkBsconduc^ 
I^oints  of  Law. 

as  to  offence  in  general,  258 

incUctment  lies  i^nst  all  subordinate  officers  for  misconduct  or  iie« 

gligence,  258 
any  officers  of  a  city,  borough,  or  town  corporate,  absenting  to  pre^ 

vent  the  election  of,  how  punished,  258 
if  body  of  aeyeral  persons  bound  to  peifbrm  duty,  each  liable  for  its 

neglect,  258 
two  justices  at  sessions  may  punish  parish  officers  for  neglect  of  duty, 

258 
jndictmentag^nst  officers  for  disobeying  order  of  justices  must  state 

order  served  on  all,  258 
how  indictment  firamed,  529 

how  to  state  that  defendant  held  the  office,  258,  268 
against  officer  in  India  for  receiving  presents,  697 

2.  Precedents  of  Indictments^  Ue. 
Against  Justices  for  Oppression. 

against  justice  for  causing  a  woman  to  be  publicly  whipped  as  a  di*> 

.  orderly  person  without  proof,  236 
against  jusdce  for  causing  person  to  be  imprisoned  for  want  of  bail  in 
a  matter  not  cognizable  before  him,  and  ordering  him  into  close 
confinement  without  pen,  ink,  or  paper,  or  sight  of  his  friends, 
238 
against  justice  for  illc^^y  discharging  person  committed  under  vag- 
rant act  by  another  magistrate,  ^0 
acgainst  justice  for  knowinny  taking  insufficient  sureties  for  appear- 
ance of  person  cha.   sa  with  seducing  manufacturers  to  fp  into 
foreign  parts  without  i\otice  to  prosecutor  or  committing  justice, 
244 
against  justices  for  granting  licence  for  an  ale-house  after  the  same 

had  been  refused  by  omer  magistrates  at  sessions,  249 
against  justices  for  partiality  in  refusing  a  licence,  253 
Against  Coroners  for  Negligence^  &c. 
tor  refusing  to  take  an  inquisition,  255 
for  not  returning  inquisition  according  to  evidence,  255 
against  township  for  misdemeanour  in  burying  a  man  who  had  died  of 
violent  death  without  notice  to  coroner,  256 
Against  Merior  Officers  for  Negligence  and  Misconduct. 
agadnst  high  constable  for  not  issuing  his  precept  to  petty  constables 
requiring  them  to  give  notice  to  victuallers  to  appear  with  fi- 
censes  in  order  to  have  them  renewed,  257 
against  headboroueh  for  refusing  to  conv^  person  to  prison,  260 

against  con8ti3>le  for  not  appointing  any  watch  ana  absenting  him- 
self, 261 
against  constable  for  not  returning  his  presentments  at  assizes,  261 
against  a  constable  for  not  presenting  inhabitants  of  parish  fbr  not  re- 
pairing a  highway,  262 
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against  constable  for  not  executing  jttiticc't  warrant  to  apprehend  two 

persons,  263 
against  bailiff  for  wilfully  absenting  himself  irDni  election,  363 
against  constable  for  not  attending  at  election  of  burgess  to  acrre  in 

parliament,  having  been  siunmoned  by  high  bailin,  265 
Omca,  iroT  Accarriir«.     (See  ««  Constable.*') 

1.  PoifUs  of  Law, 

the  offence  in  general,  266 

indictment  lies  against  all  officers  refa^ngto^eYetute  duties  to  which 
they  are  liable,  267 

defendant  may  however  shew  his  exemption,  267 

Tyburn  ticket,  effect  of,  267 

protestant  dissenting  teacher  duly  registered,  267 

necessary  in  indictment  to  shew  that  defendsnt  waft  bound  to  under- 
take office,  267 

2.  Precedent  of  IndictmenU. 

against  constable  or  headborough  for  not  taking  office,  he  being  electp 
ed  thereto,  266 

for  not  taking  office  of  constable,  271 

for  refusing  to  take  the  oath  of  petty  constable,  and  ^  execute  that 
office  to  which  defendant  had  been  appointed  at  avestry,  273 

for  refusing  to  take  oatii  of  constable  of  a  man  to  which  office-defend- 
ant was  duly  elected  at  court  leet,  273 

for  refusing  to  execute  office  of  chief  constable  of  a  hundred  to  Which 
defendant  was  elected  at  session  held  at  Clerkenwell,  275 

for  refusing  to  take  oath  of  constable  of  ward  of  Farringdon,  b«ing 
elected  at  ward-mote,  275 

for  refusing  to  watch  with  constable  when  summoned*  278 

for  refusing  to  execute  office  of  overaeer,  278 

CIadxbs  of  JnsTicBS,  Disobedisitcx  of. 

1.  PwfiH  of  Law, 

as  to  offence  in  general,  279 

offence  indictable  at  common  law,  though  penalty  provided  by  statute, 

279 
two  justices  at  sessions  have  power  to  punish  offenders  in  summary 

^ manner,  279 
it  seems  safest  to  aver  in  the  indictment  that  defendant  was  requested 

to  comply  with  terms  of  order,  280 
it  must  be  stated  and  shewn  that  notice  was  served  on  all  defendants, 

280 
indictment  must  not  set  forth  order  by  way  of  recital,  280 
indictment  for  disobeying  warrant  need  not  set  forth  convictioiiy  280 

2.  Preeedenti  of  Indictment;  &c. 

against  overseer  for  not  paying  weekly  sum  for  support  of  pauper 
and  illegitimate  child,  according  to  order  of  justices,  279 

indictment  against  lather  of  bastard  chUd  for  disobeying  order  of  main- 
tenance, 282 

for  a  contempt  by  hic^h  constable  in  disobeying  order  of  sessions^  283 

gainst  surveyors  of  highway  for  disobeying  order  of  magistrates  to 
agree  with  owners  of  land  to  purchase  same  in  order  to  widen 
road,  284 

^^nst  surveyor  of  highways  for  not  making  rate  on  all  occupiers  of 
land  liable  to  repairs,  to  pay  for  such  according  to  warrant  to  him 
directed,  285 

for  disobeying  order  of  justices  for  relief  under  friendly  society  act, 
33  Geo.  III.  c.  54.  287 

against  stewards  of  a  friendly  society  for  disobeying  order  of  justices 
to  appear  and  produce  rules,  291 

OmsvB  OF  Bsssioirs.    (See  "  Order  of  Justices.") 
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indictment  agfainst  for  refusing  to  execute  ofllce,  378 

for  putting  a  number  of  poor  persons  into  a  house  in  an  improper 
neighbourhood,  and  thereby  creating  a  nuisance^  658 

for  embezzlemnt,  70^ 
Oybbt  Acts.    (See  "Treaaon,"  "Conspiracy.") 
OuT-Housits, 

what  are  included  in  term  domut  mannoncUUi  IC^ 

OUTIAW, 

not  lawful  to  kill,  727 
OwKBRSHip.    (See  "Larceny.") 
Oyxb  akb  Tbbmihbb, 

sessions  of^  described*  478 
Otstbbs.    (See  «  Fish,"  "  Larceny.") 

indictment  for  stealing,  975 
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indictment  for  publishing,  14i 
Palacb.    (See  "Contempt.") 
Pabish, 

as  to  la3ring  offence  within,  678 
Pabticbpt  Cbixibis, 

when  party  opposing  process  becomes  80»  145 

PABTT   GbIBYBD, 

intitled  to  costs  under  statute,  when,  643 
Paupbb, 

for  pretending  child  to  be  pauper,  and  obtaining  money,  1009 

information  lies  for  compelfing  paupers  to  marry,  700  in  note 

indictment  for  conspiring  to  marry  paupers,  1157 
pATBMBirr, 

indictment  for  digging  up,  624 
Pbacs.    (See  "Riots.'^) 

indictments  ag^nst  public  peace,  485  to  508 
Pbbbs.    (See  "  High  Treasoq.'^) 

indictment  for  libel  on,  90 
Pbvaltt, 

on  9  Ann,  cannot  be  awarded  by  the  court  as  judgment  on  indictment, 
but  must  be  recoyered  afterwards  by  action,  681 

prosecutor  competent  witness  though  entitled  to,  543 

pBmJVRT. 

1.  Jit  Common  Law, 

Preliminary  ^oteo  and  Points  of  Law^  &c. 

as  to  offence  in  general,  302 

definition,  302 

reauisites  to  constitute  perjury,  302 

oath  false,  303 

party  mustbeliere  matter  fictitious,  303 

oath  must  be  wilful,  303 

proceedings  judiciaJ,  303  ^ 

oath  which  sffects  intermediate  proceedings^  303 

false  oath  in  private  concern  not  indictable,  304 

oath  to  perform  future  duties,  304 

voluntary  oath,  304 

extrajudicial  not  perjury,  except  by  statute,  304 

party  lawfully  sworn,  304 

oath  administered  before  person  competent  to  receive  it»  304 

false  oath  extrajudicial,  not  perjury,  304 

party  administering  oath  without  warrant  of  law,  seems  punishable, 
304, 
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Pbbjubt— ^cofi«i;i«ecM 

swearing  to  beKef  when  perjury,  305 

falsehood  nuteriil,  305 

must  prove  the  perjiuy  material,  305, 309 

^wearing  to  character  of  witness  whether  material,  306^309 

in  general  sufiicentif  matter  material  to  ultimate  decision,  306^  309 

at  common  law  fiilse  oath  need  not  obtain  creditor  occasion  any  injoiy, 

306 
Ph>ce«,  306 
justices  of  peace,  how  they  have  jurisdiction  over  perjorytt  Q>iniiiOD 

law,  306 
liuSctment. 
by  Stat  23.  Geo.  II.  what  necessary  to  state,  307 
if  sets  forth  the  commission  on  which  authority  of  comtwas  founded 

no  clerical  error  will  vitiate,  307 
how  to  state  place,  307 
sufficient  to  shew  that  perjury  waa  committed  in  any  place  in  couaty, 

308 
what  inducement  necessary,  308 

unnecessary  to  set  out  continuances  of  former  prosecution,  308 
indictment  for  perjury  at  assizes  will  be  good,  though  it  state  oath  to 

have  been  taken  before  one  justice  only,  though  two  are  stated 

in  caption,  309 
it  must  appear  that  defendant  was  regularly  swoni»309 
.word  **  fiOsely*'  proper,  309 
how  to  state  oath,  309 
how  to  state  matter  sworn  to»309, 310 
a  variance  in  innuendoes  which  alters  the  sense  is  fatal*  310 
definition  of  the  word  innuendo,  310 
where  may  be  rejected  as  surplusage,  311 

in  perjury  on  affidavit  not  necessary  to  refer  to  files  of  qourt,  311 
assignment  of  perjury,  what,  311,312 
necessary,  311 

should  be  distinct  and  specific,  311 

cf  several  assi^mentsin  one  court,  sufficient  to  prove  oae,  3^ 
conclucion  of  indictment,  312 
the  court  will  not  quash  indictment,  312 
when  certiorari  granted,  312 
JBvidenee, 
what  necessary,  312, 3 
when  must  be  proved  by  two  witnesses,  312 
when  peijury  set  out  continuously  it  must  be  proved,  312 
lor  penury  in  answer  to  bill  in  chancery,  suffident  if  it  prove  prisoner's 

and  master's  handwriting,  313 
proof  that  the  person  before  whom  oath  was  taken,  acted  in  capacity  of 

officer,  313 
for  perjury  at  common  law,  in  affidavit  need  not  prove  filing,  313 

at  common  law,  what,  313 

what  by  sUtute,  313 

incapacity  to  give  testimony,  314 

when  pardon  restores  competency,  314 
2.  Perjury  by  Statute, 
PreHwdnary  ^ote$,    PoinU  of  Xow,  Uc, 

as  to  offence  in  funeral,  314 

in  what  proceedings  can  be  committed,  315, 6^ 

whether  in  affidavit  in  court  of  justice,  or  deposition  before  sheriff  on 
writ  of  enquiry,  315 

there  ftiust  be  some  party  actually  aggrieved,  315 
How  indictment  framed,  815,  6 

must  pursue  words  of  act,  315 

«  wiltttlly  and  corruptly,"  necessary,  315 
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Pbbjubt— ^coniinued.  ) 

nuflt  flay  «  swonv'  316 

if  conclude  contra  firmam,  &c.  will  be  good  at  connDon  Uw«  316 
Erndenee. 

what  neceBsaiY,  316 
JRunuhmem. 

what,  314 
€oHi, 

when  obtained  by  prosecutor,  316 

3.  Petjury  made  Pkony, 
PreUndnary  JV^tet  mi  Ptrinta  of  LaWf 

as  to  offence  in  general,  316  ^ 

by  31  Geo.  II.  c.  10.  s.  34.  perjury  to  obtain  probate  of  witb  or  letters 

of  administration  to  receive  wages  or  other  allowance  of  money 

supposed  to  be  due  to  a  seaman  or  Ids  executors,  &c.  is  felony 

without  benefit  of  clei^,  316 
by  28  Geo.  11.  c.  13.  s.  14.  tt  insolvent  debtor,  intending  to  take  be- 
nefit  of  act,  commits  perjury,  he  is  g:uilty  of  felony  without  cUrgy, 

317 
in  proof  of  offence  under  31  Geo.  II.  it  must  be  shewn  that  defendant 

took  oath  bv  positive  evidence  and  mere  circumstantial  evidence 

will  not  suffice,  31T 

4.  Perjury,  Subornation  of. 
Preliminary  ^oteo  on  Points  of  Lav, 

as  to  offence  in  genersl,  3ir 

definition  o(^  317 

punishment  of,  317 

abortive  attempt,  what  offence,  317 

indictment  need  not  state  means  used,  318 

the  word  <'  procured,"  or  **  persuaded,^  sufficient  to  shew  consum- 
mation, 318 

conviction  of  witness  for  perjury,  no  evidence  against  suborners,  318 
Punishment, 

what,  318 
Precedento  of  Indictments  Jhr  Perjury, 
In  civil  proceedingS'^-before  Trial, 

for  perjury  in  affidavit  to  hold  to  bail  in  C.  P.  sworn  before  deputy 
filazer  iit  London,  in  negativing  tender  in  bank  notes,  318 

in  affidavit  to  hold  to  bail  b^ore  deputy  filazer  in  Middlesex,  ih  swear- 
ing to  debt,  320 

the  like  in  a  more  Recent  form, 

in  affidavit  to  hold  to  bul,  sworn  in  London  before  judge  in  C.  P.  in 
swearing  to  debt,  323 

in  affidavit  in  trover  sworn  before  deputy  protfaonotary  in  G  P.  in  Lon- 
don, 324 

in  affidavit  of  debt  in  K.  B.  sworn,  in  London  before  ngner  or  deputy 
signer  of  bills  of  Ifiddlesex,  325 

in  affidavit  of  debt  before  commissioner  in  K.  Bj.327 

in  affidavit  of  debt,  sworn  in  open  court  in  C.  B.  to  detain  a  prisoner 
already  in  custody,  328 

in  affidavit  to  hold  to  bail  in  Marshalsea  court,  329 

in  justi^ng  biul  in  court  of  K.  B.  330 

in  justii^ing  bail  in  court  of  K.  B.  swea*^ag  that  deponent  had  not  been 
bail  for  another  person,  332 

in  affidavit  in  ii^erior  court,  that  defendant  had  been  attending  on  a 
subpoena  when  he  was  arrested  in  order  to  obtain  discharge,  334 

in  affidavit  before  commissioner  authorised  to  take  affidavits  made,  in 
order  to  discharge  a  rule  to  shew  cause  why  an  information  in  na- 
ture of  quo  warranto  should  not  issue,  336 

in  affidavit  before  commissioner  to  procure  a  rule  to  compel  two  at- 
tomies  to  answer  matters  in  affidavit,  337 

Crim,  Lar»,  tol,  ni,  A 
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in  affidavit  of  service  of  declaration  in  ejectment^  sworn  before  com- 
missioner in  country,  338 

agaiiist  attorney  for  perjury  in  affidavit,  and  in  answer  to  a  summazy 
application  against  him,  340 

in  affidavit  before  commissioner  in  cause  depending  in  C.  P.  in  which 
party  indicted  was  plaintiff,  343 

in  affidavit  to  procure  defendant's  discharge  under  lord's  act  sworn  be- 
fore commissioners  in  K.  B.344 

for  perjury  by  debtor  (at  adjourned  general  sessions  of  the  peace 
holden  before  mayor,  recorder,  and  aldermen,  at  Guildhall)  in 
swearing  himself  a  fugitive,  S4>7 

for  perjury  m  swearing  that  deponent  had  served  party  with  ca.  ad. 
reap,  out  of  palace  court,  348 
In  civil  proceedings — on  Inquiry  or  Trials 

in  giving  evidence  upon  executing  writ  of  inquiry  before  sheriff,  349 

the  like  in  more  concise  form,  351 

by  witness  on  trial  in  K.  B.  at  Westminster,  at  sittings  in  term  351 

the  like  in  more  concise  form,  353 

at  trial  of  action  of  ejectment  in  K.  B.  at  sittings  afler  term  in  Lai- 
don,  355 

on  trial  in  K.  B.  of  issue  at  bar,  directed  out  of  chancery,  356 

on  trial  ift  C.  P.  at  Guildhall,  against  party  sworn  as  Jew,  358 

the  like  at  sittings  after  term  in  C.  P.  in  London,  oi\  trial  of  actioB  of 
escape  against  warden  of  Fleet,  360 

on  trial  in  C.  P.  at  Westminster,  at  sittings  after  term,  362 

the  like  in  another  form,  363 

^in  giving  evidence  at  trial  at  Westminster  after  term,  of  information  id 
Exchequer,  364 

on  trial  of  issue  out  of  C.  P.  at  assizes,  366 

the  like  in  anotlier  form,  368 

in  affirmation  of  Quaker  on  trial  at  N.  P.  of  an  action  concenun^ 
houses,  respecting  which  commissioners  had  been  appointed  un- 
der an  act  of  parliament,  to  pull  them  down,  and  defendant  had 
affirmed  before  a  jury  returned  to  assess  the  value,  &c  pursuant 
to  act,  that  premises  were  his  freehold,  and  he  had  bought  them 
which  he  had  denied  on  trial,  and  falsely  affirmed  to  the  contrary. 
369 
In  civilproceedinga — after  Verdict  or  Judgment, 

in  affidavit  sworn  in  open  court  in  opposition  to  a  rule,  to  shew  cause 
why  a  regular  judgment  should  not  be  set  aside  on  affidavit  of 
merits,  374  ' 

IXX  affidaWt  before  judge  of  K.  B.  at  Chambers  to  obtain  rule  to  set 
aside  judgment  writ  of  execution,  and  to  be  discharged  out  of 
custody,  377 

in  affidavit  sworn  in  open  court,  to  obtain  rule  to  shew  cause  why  an 
execution  made  by  plaintiff  in  an  action,  should  not  be  set  aside 
on  ground  of  irregularity,  in  having  taken  deponent's  goods  un- 
der fi.  fa.  in  a  different  county  to  jthat  in  which  venue  was  laid, 
380 

in  affidavit  before  commissioner,  to  take  affidavits  in  C.  P.  to  increase 
costs  after  trials,  swearing  that  A.  B.,  &c.  were  material  witnesses 

382  y 

In  Courts  of  Equity — on  Summary  Proceedings. 
in  swearing  before  lord  chancellor,  that  defendant  had  not  been  home 
after  attending  in  court  on  business  before  he  was  arrested,  384 
•  in  answer,  ^wo^n  before  master  in  chancery,  386 
the  like,  varying  from  the  last  in  describing  oath,  391 
the  like,  where  defendant  swore  to  belief,  as  to  a  part  with  proper 

assignments,  392 
in  answer  before  one  of  the  barons  of  exchequer,  Z9S 
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In  Courti  of  Equity — in  annoer  to  Interrogatoriei, 
in  answer  to  interroeatories,  in  chancery,  3^ 
the  like  in  another  form,  399 
In  Civil  Proceeding — in  ^Bankruptcy,  114 
by  bankrupt  on  his  examination  before  commissioners,  403 
by  witness  examined  before  commissioners,  as  to  place  where  bankmpt 

had  secreted  himself,  406 
in  affidavit  before  master  in  chancery,  in  support  of  petition  to  chan- 
cellor to  supersede  commission  of  bankruptcy,    on    ground  of 

fraud,  by  bankrupt,  411 
in  affidavit  before  master  extraordinary  in  chancery  by  bankrupt,  to 

supersede  commission,  412 
for  similar  offence,  414 
in  affidavit  made  before  chancellor  to  induce  him  to  refuse  aUowiRiGe 

of  bankrupt's  certificate  on  ground  of  gaming,  416 
In  Proceedings  Relative  to  Elections, 
for  perjury  before  committee  of  house  of  commons  concerning  hn- 

bery  and  treating  at  election,  418 
In  Proceeding's  in  Ecclenaatical  Courtt. 
for  perjury  in  a  cause  in  ecclesiastical  court  for  defamation,  421 
for  perjury  in  depositions  in  ecclesiastical  court,  in  a  suit-there  depend* 

ing  for  defamation,  422 
j&t  Civil  Proceedings — Relative  to  Arbitrations, 
for  perjury  before  arbitrators  by  a  quaker  on  his  affirmation,  424 
in  affidavit  in  C.  P.  on  shewing  cause  against  rule  nisi  for  setting^aude 

an  award,  427 
In  Penal  Actions  and  Criminal  Cases— on  Summary  Proceedings, 
for  perjury  in  an  information  before  magistrate,  432 
in  an  information  before  two  manstrates,  charging  party  with  liayiftg 

taken. illegal  insurance  in  the  lottery,  434 
before  justices  in  support  of  information  for  selling  spirits  without 

licence,  435 
in  giving  evidence  before  justice  on  information  on  game  laws,  437 
in  filiating  child  before  justice,  438 

the  like  in  another  form  where  child  was  bom  befbre  filiation,  439 
in  swearing  to  contents  of  articles  of  peace  before  justices  at  session^ 

440 
before  surveyor-general  of  customs,  on  an  investigation  of  land-waiter^ 

conduct,  on  24  Geo.  DI.  c.  40.  s.  28,  9.,  442 
Ifi  Criminal  Proceedings — before  Trial,  i 

before  justice  in  swearing  that  prosecutor  had  assaulted  defendant, 

and  taken  from  him  a  bank  note  and  money,  443 
in  affidavit  before  justice,  in  order  to  corroborate  affidavit  made  by  a 

third  person  respecting  ^n  assault  alleged  to  have  been  commit- 
ted on  latter,  445 
in  affidavit  in  K.  B.  in  support  of  a  motion  for  a  criminal  information^ 

against  third  person  for  a  libel,  446 
by  a  justice  in  an  affidavit  before  judge  of  K.  9*  upon  shewing  cause 

against  a  rule  for  criminal  information  against  defendant  for  par- 
tiality in  refusing  to  licence  public-house,  448 
in  answer  to  interro^itories  in  K.  B.,  449 
in  affidavit  of  service  of  notice  to  tiy  a  traverse,  450 
In  Criminal  Proceedings^-on  Trial,  &c, 
in  giving  evidence  on  trial  at  Westminster,  of  an  issue  on  indictlheii,t 

for  perjury,  452 
the  like  on  trial  at  Westminster  of  an  indictment  for  perjury,  453 
the  like  on  trial  at  Westminster,  of  indictment  for  sodomitical  prac* 

tices,  455 
in  giving  evidence  on  trial  of  criminal  information,  at  assizer  457 
Ux  giring  evidepce  at  Chester  assizes  on  triij  of  felon,  458 


on  trial  of  prisoner  at  adnunltyseMions  for  minder,  459 

on  trial  at  Westminster  sessions,  460 

on  trial  of  incUctment  for  an  assault  at  adjourned  sesdons,  463 

on  trial  for  g^rand  larceny  at  quarter  sessions  of  west  riding  of  Terk- 

shire*  464 
on  trial  of  issue  on  indictment. for  assault  before  mayor,  recorder,  &c. 

at  sessions  in  Guildhall,  London,  465 
Upon  hearing  of  an  apped  at  quarter  sesrion  sgHinst  an  order  of  ad- 
judication of  bastaniy,  made  by  two  justices,  466 
by  witness  on  hearing  appeal  at  Clerkenwell  against  conviction  on 
pawn  briers'  act,  468 
In  Criminal  ProceedingV'-^fter  TriaL 
in  an  affidavit  in  K.  B.  m  mitigation  of  punidiment  after  conviction, 

'470 
in  affidavit  made  in  K.  B.  relative  to  removal  of  nuisance,  for  which 
defendant  had  been  indicted  and  convicted  at  asrizesy  471 
On  Suauie, 
on  5  Eliz.  c.  9.  in  an  affidavit  sworn  defore  commissioBer  in  connfry,  to 
increase  costs  against  defendant,  in  a  cauae  after  yetdiet  aga^Mt 
him,  473 
PrectdmUe  of  ItuUetmenUjbr  a  Suborjiaiion  of  Penury* 
for  procuring  woman  to  swear  bastard  child  to  J.  P.,  475 
the  like  in  another  form,  477 

OB  trial  of  highway  robbery,  where  prisoner  set  «p  an  al£bi^  478 
Ppec^dento  of  huHctmeiUofor  Auen^  to  Sttbom, 
endeavouring  to  persuade  woman  to  conunit  perjury  in  swearing  a 

child  to  innocent  person,  480 
the  like  in  another  form,  481 
for  endeavouring  to  suborn  person  to  gire  evidenec  on-  trial  at  aanzes^ 

482 
for  endeavouring  to  suborn  bailiff  to  swoar  rescue  in  matter  diepend- 
ing  in  palace  court,  483 
Perjury^  CFeloniow.J 
for  feloniously  taking  a  ftilse  oath  to  obtain  adnunistratioato  a  seaman 
under  31  €Seo.H.c,  10.484 
Fuwav.    CSec  «  Larceny,"  «  Bobbery.") 
indictments  for  larceny  from,  992 
'    indictmcnta  for  offences  against  the  persona  of  indlfidQalf,  733 
PxnsoKATiirff.    (See  •Deceit.**) 
PreHtninanf  ^otet, 
offence,  1081  ^' 

nearly  allied  to  forgery,  1081 
St  oonmon  law  incbeUble,  1081 
veifloaatiAg  bail  provided  ag^nst  by  statute,  1081 
felony  without  clergy,  except  in  personating  bail  befote  judge  at 

chamber^  which  is  a  misdemeanour  only,  1061,  2 
if  bail  be  put  in  under  feigned  names,  puni^ied  by  pilloryr  1082 
personating  propri«tc£p  oi  stock,  felony  without  clergy,  1083, 1023, 4 
aato  construction  of  statute,  1082 
forgery  of  documflntscelatiiig to  seamen,  1082, 1030 
felony  without  clergy  to  personate  seaman  to  receive  wages,  &e.  1082 
Precedento  of  IfuHctmonto^  Perwnatmgr* 
for  feloniously  personating  another  peraon,  and' becoming  bttl  in  his 
name  before  commiisix>ner  appointed  to  take  bail  in  country  in  mat- 
ters arising  in  K.  B.  1083 
for  personaiting  proprietor  of  bank  annuities,  and  tranflfoninr  same, 
1085. 
Petit  Tbeasow. 

1.  Ptikiio  of  LoHo,    Preliminary  J^oteo, 
the  sam«  requisites  are  necessary  as  in  murder,.di£Bring  oidjr  in  the  re* 
lations  subsisting  between  the  parties,  742 


Pbtit  TnxMiT'^fcorUiniied.J 

tkere  are  onfy  three  iMbnoes  ia  wfaich  petit  treMfon  cw  be  eommit- 

ted,  742 
these  are  by^aervaiifc  kUliflff  hi»iM0tcr,  («iider  which  term  the*  mas- 
ter's vnfc  is  included*)  a  wife  her  hiisband^  aad  an  eccksiasticsl 

person  his  superior,  742 
»  chud  raordering  hi»  parent  ia  gvuit/  as  a  t^nmnS,  74SI 
a  wife  divorced  k  mensfl  et  toro  may  sdUhe  guilty  of  petit  treason,  742 
nor  can  the  second  wife  of  a  man,  whose  lint  wife  is  living,  be  fpulty 

of  petit  treason,  742 
to  constitute  this  offence  there  ronst  be  suebmaJiee  ae  would  make  the 

killing  amount  to  murder,  742 
there  may  be  accessaries  before  and  after  the  faet,  742 
if  defendant  be  indicted  for  petit  treason,  he  may  be  faaskd  giiil^  ef 

murder,  743 
etrattov  and  wvdei«r  nsay  be  jinnlly  indicted  for  the  aaaiecnmey  743 
if  they  insist  on  their  right  to  challenge  they  must  be  tned  separately^ 

743 
prisoner  entitled  to  35  peremptory  challenges,  743 
Mtdictment^Mmki  contain  all  the  requisite*  of  one  fev  murder,  and 

must   charge  the  ofience  to  hare  been  trmtoMmiy  eoinmitted, 

743,4 
former  acqoitlal  e£  petit  tpoasca  is  a  has  t^iwiicti&cnt  formnrder  for 

same  offence,  744 
two  witnesmsa  or  a.  vohmtery  cenlession  are  re^isite»  744 
though  defendant  may  be  oonvlcled  o£  mnrdea  if  two  are  not'  pro- 
cured, 744 
not  necessary  to  prove  actual  BSffriage  ef  hnaband'  and  wife,  744 
sentence,  744^  5 
2.  JPrvofdSmA  0/  JbuMetiMHUjbr  JPhU  Trmmm 

for  petit  treason  where  servant  strangled  his  master,  779 

against  servant  for  murder  and  petit  treason  in  one  count,  779 

for  petit  treason  a^iunstw^Mnanibr  peiSonii^huAand,  779 

for  petit  treason  against  wife  by  killing  her  husband  with  the  pin  ef  * 

window  shutter,  780 
for  murder  and  petit  treason  by  dk)o4ing^  vie  ag^sinst  person  who  shot 

for  murder  and  against  Hie  widow  of  the  deeeased,  who  aided  and 

assisted  for  petit  treason,  781 
Pavmownre,  Tnavmrnvf,    (See  **■  Tnnwdtnnna  Petitsoning.**) 
PicTUKBs.    (See  «*  Decency.") 
indictmentfop  libel  in,  90v 

PlKACT. 

as  to  offence,  1127 

derivsition^  1127 

as  to  jurisdiction  of  admiTalty  court,  1127,  8 

piracy  ia  made  felony  by  statutes,  1128  ^ 

accessaries  to  piracy  before  fact  are  deprived  of  clergy,  1130 

indictment  for,  must  charge  offence  felbnivutfy  tokd  piraHeaUff  1130 

must  lay  every  fact  witiiin-  the  jurisdietion  of  the  admiralty,  1130 

crime  must  be  proved  tehave  been  committed  on  high  seas,  1130> 
Precedentt  of  IndictmentB  fof, 

against  several  persons  for  piratseaHy  takings  and  canying  anraf  ship, 
with  its  tackle,  fcc.  and  certain  geed^  on  board  thereof,  1130 

for  piracy,  on  11  and  12  W.  III.  c.  7.  s.  9.  by  causing  revolt  in  mer- 
chant ship,  and  running  away  witfi  same  and  apparel,  tackle^ 
goods,  &c.  1131 

running  away  with  ships'  boat,  1132 

for  running  away  with  beat  belonging  to  ship,  under  the  command  of 
one  of  his  majesty's  subjects,  1133 

for  assault  on  captain  of  ship  with  intent  to  murder  him,  by  some  of 
his  crew  who  had  mutinied,  1^133 


for  felony  in  admiralty  court,  on  4  Geo.  I.  c.  12^  8.  3.  for  wilfully  bum^ 

ing'  and  destroying'  ship  with  merchandize,  1134 
the  like  ag^st  two  penons  fdt  making  holes  in,  and  anking  ship  t» 

defraud  underwriters,  1135 
for  stealings  from  ship  wrecked  in  Wales,  1135 

for  felony  on  24  Geo.  n.  c.  45.  for  stealing  to  value  of  40s.  in  ahip»  See 
on  navigable  river,  1137 
^LAT-HouBB.    (See  «  Theatre.") 
PoMoiriire.    (See  **  Murder,"  <«  Horses.") 
indictment  for  murder  by,  772,  779 
for  poisoning  horses,  1088 
for  attemping,  796 
PoLTOAMT.    (See  "Bigamy.") 
PooB^  Omsrcss  RxLATise  to, 

for  carrying  two  paupers  to  a  parish  where  they  had  no  setllemeiil% 

ana  one  die<^  698 
for  bringing  a  person  ill  with  the  small-pox  into  a  parish  where  she 

died,  699 
for  bringing  poor  woman  into  a  {parish  where  she  had  no  settlement 
and  where  she  instantly  died,  so  that  parishioners  expended  mon^ 
in  burying  her,  699 
for  lodging  an  inmate  who  was  delivered  of  a  bastard  which  became 

chargeable  to  the  liberty,  700 
•gainst  overseer  for  appljring  money  received  from  the  earnings  of 
the  poor  in  the  workhouse  to  his  own  use,  and  giving  in  fidae  ac- 
counts in  order  to  conceal  his  fraud,  701 
agunst  overseer  for  making  up  fidse  accounts  and  verifying  them  on 

oath,  704 
for  conspiracy  to  procure  marriage  between  paupers^  (see  **  Conspi- 
racy.") 
PonT, 

^  indictment  for  suffering  to  be  obstructed,  &c.  604 
PoviTD  BasACH.    (See  «  Rescue.") 
indictment  for,  205,  6 

indictable  as  offence  anunst  public  justice,  204 
for  cutting  down  com  impounded,  206 
PBESXiTTMBirr.     (See  "Hij^hway.") 

.  of  a  judge -oif  road  bemg  out  of  repair,  on  13  Geo.  m.  c.  78.  s.  3%. 
9,577 
of  a  justice  of  road  being  out  of  repair,  on  13  Geo.  IIL  c.  78.  10^ 

577 
of  a  bridge  at  quarter  sessions  which  the  county  ought  to  repair,  597 
by  commissioners  of  sewers,  606 

if  bridge  out  of  repair,  need  not  state  who  bound  to  repair  it^  598 
Pbixx-Wat, 

what,  and  why  called  so,  580 
pBiircx  Of  Walxs, 

indictment  for  libel  on,  882 
pRiVGiPAL  Aim  AccassABT.    (See  *<  Accessary.") 

against  accessariesfor  harbouring  principal  folon,  5 
against  principal  at  common  law  for  larceny,  960 
against  principal  for  larceny  on  statute,  961 
Pbiitts..    (See  «« Obscenity,"  « Decency,"  "Libels.") 
Pbisov, 

'  indictment  for  burning,  1110 
for  suffering  to  be  out  of  repur,  668 
for  breaking  prison.    (See  **  Escapes.") 
Pbivt  CouKSBLLOa.    (See  "High  Treason.") 

indictment  for  assaulting,  99 
Pbobatb.    (See  «  Perjury,^') 

peijury  in  obtaining,  when  felony,  3 1# 
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BsocxB8»  Obstevctivo,  OB  HOT  AssisTiHtt.    (See  Boalytical  table,  ^  Of« 
fences  against  Public  justice.") 
Points  of  Law.     PreUndnary  ^otea, 

any  obstruction  of  lawful  process  indictable,  144 
,        in  treason  or  felony,  offender  particeps  crimini^  145 

priyileg^d  places,  145 

obstructing  officers  apprehending  on  any  account  less  than  felony  is  » 
misdemeanour,  145 

punishment,  fine,  and  imprisonment,  145 

necessary  that  the  arrest  should  be  leg^,  and  this  must  appear  in  in* 
dictment,  145 

any  person  may  interfere  to  prevent  an  illeg^  caption,  145 

known  officers  may  detain  any  obstructing  tt. em,  145 

the  indictment  must  shew  cause  of  arrest  fully,  145 

officer,  how  described,  146 

the  mode  of  obstruction  should  be  shewn,  145 

indictment  for  not  aiding,  must  state  that  party  was  called  upon  to  asr 
sist,145 

not  necessary  to  aver  that  the  party  to  be  arrested  was  g^lty  of  of- 
fence, 145 
Precedento  of  JhtUcimentt, 

for  obstructing  a  person  aiding  constable  on  executing  justice's  waiv 
rant,  144 

for  assaulting  a  deputy  gaoler  in  execution  of  office,  146 

for  assault  on  sergeant  at  mace,  and  preventing  hiiin  from  executing 

Srocess  pf  inferior  court,  146 
structing  w^arrant  made  by  two  justices  by  seditous  words  and 
promises  of  indemnity,  147 
against  an  attorney  for  a  phuntiff  in  a  cause  for  writing  to  defendant's 
attorney  who  had  obtained  a  verdict  on  the  evidence  of  his  son, 
threatening  to  indict  the  son  forperjuy  unless  defendant  gave  up 
benefit  of  verdict,  149 
lor  not  aiding  a  headborou^h  who  called  upon  defendant  to  assist  in 

securing  a  prisoner,  151 
against  constable  for  refusing,  contrary  to  order  of  justice,  to  assist  in 

securing  a  person,  154 
for  felony  on  43  Geo.  m.  c.  58.  for  assaulting,  &c.  with  intent  to  ob- 
struct the  apprehension  of  defendants  having  committed  a  felony, 
155 
fur  cutting  wiUi  intent  to  resist  lawful  apprehension  9f  defendant  fot 
an  ofTence^  6n  43  Geo.  m.  157 
Pbodvcx, 

of  animals,  when  felony  to  steal,  978 
indictment  for  stealing  of.    (See  "  Larceny.**) 
Pboxissobt  Notb, 

for  forging  promissory  note,  1074 
Pbosbcutob, 

competent  witness,  though  entitled  to  penalty,  543 
Pbothokotabt, 

affidavit  made  before,  stated,  324 
Pbovisioks.    (See  "  Trade,"  "  Enhancing  Price  of,"    «  Unwholesome 

Provisions.") 
Pvbi.icHkai.th.     (See  «  Health,"  «  Quarantine,"    «  Disorders,"  «« tin- 

wholesome  Provisions."^ 
.PvBi.10  Trade.  (See  "  Trade.'^) 
PvBuc  Justice,  Orrsiroxs  Agaivst.   (See  '<  Process,"  «  Obstruction  of," 

"  Contempts,"  "  TransporUtion,"  «  Barretay.") 
Putts, 

indictment  for  placing  in  river,  &c.  638 
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QlTAKSR, 

indictment  against,  for  per|uT7,368y  424 
jozy  eonunit  perjury  bj  afiurQUtioOy  369 

Q,UAHAirTIXS. 

PoirU9  of  Law. 
•8  to  offence  in  genei^al,  551^  2 
if  any  coimnander  having  notice  of  his  liability  to  perform  quamntine^ 

shall  permit  any  one  to  quit  the  vessel  without  licence^  shaU  ibr« 

feit  500/.  SS2 
any  jother  of  the  ship's  company  coming  on  shore,  forfeits  200/.  553 
it  is  also  offence  inaictable  at  common  Jaw,  552 
oirender  may  be  fined  at  discretion  of  court,  552 < 
pilots  going  to  and  returning  from  the  ship  are  oot  within  the  atatiite, 

but  may  be  punished  at  common  law,  552 
offenders  may  be  tried  in  any  county,  5S2 
^recedentt  of  IruMctmenii, 

against  a  person  for  breach  of  quarantine,  551 

K. 

indictment  against,  for  not  cleansing  streets,  588 
Rapb, 

On  Women  above  the  Jlge  of  Content,  610  • 

PreUndnary  ^otet, 
as  to  the  offence,  810 
definition,  810 

as  to  emission  and  penetration,  810 
roust  be  agunstthe  m<ill,  810 

flubsequent  acquiescence  will  not  do  away  guilt  of  ravisher,  810^  1 
rape  may  be  committed  on  a  0oncubine,  but  not  on  a  wife,  811 
principsds  and  accessaries,  811 
all  persons  present  at  the  perpetration  of  rape  are  principals  in  second 

degree,  811 
persons  under  the  age  of  14  years  may  be  aiders  and  abettors^  811 
may  be  accessaries  before  and  after  the  fkct,  811 
justices  cannot  bail,  but  court  of  K.  B.  may  take  bail  for  this  offenccy 

8U 

indictment  must  charre  the  offenee  feloniously,  811,2 

must  contain  the  word  **  rartshed,'*  812 

words  <<  carnally  knew,"  should  be  inserted,  812 

proper  to  conclude  against  statute,  812 

evidence,  812 

no  evidence  need  be  given  to  prove  emission,  612 

will  suffice  to  prove  least  degree  of  penetration,  812 

credibility  of  prosecutrix  must  be  left  to  the  jury,  812 

what  witnesses  are  competent,  813 

party  grieved  a  competent  witness,  813 

where  husband  charged  vith  uding  rape  on  his  vife,  she  is  competent 
witness  against  him,  813 

depositions  of  female  taken  before  magistrate  may  be  received  in  evi- 
dence after  her  death,  813 

punishment, 

felony  without  clergy,  813,  4 
On  Children  rritfUn  Age  of  Content,  814 

as  to  offence,  814 

felony  without  clergy,  having  carnal  knowledge  of  fprl  within  ten 
yean  of  age,  814 


INDBX.  IXT 

'reontinued^J 
indictment  must  conclude  against  statate,  814 
must  follow  words  of  statute,  and  contain  the  word  ranUhed,  814 
evidence  of  infant  if  she  understand  the  nature  oi  an  oath^  may  be  re- 
ceired,  814 
Precedentt  of  Indictment  for  Rapet, 
for  rape  of  women  above  agpeof  consent,  815 
for  a  rape,  815 

for  rape  of  children  within  age  of  consent,  815 
for  carnally  knowing  and  abusing  female  child  under  age  of  ten  years, 

815 
assaulting  with  intent  to  ravish,  816 
for  assaulting  woman  with  intent  to  ravish,  816 
for  assaulting  married  woman  with  intent  to  commit  rape,  816 
agunst  two  persons  for  assaulting  married  woman  with  intent  that  one 

of  them  should  ravish  her,  817 
for  assaulting  an  infant  under  ten  years  with  intent  carnally  to  know 
her,  817 
Ratioitx  TxifUBA.    (««See  "Highway") 

indictments  for  not  repuring  bridges,  668 
Ravishxd, 

that  word  necessary  in  indictments  for  rape,  812  \ 

Bbcbift, 

accountable  receipt  what  is,  1079 

for  forging  and  publishing  receipt  for  payment  of  money,  1076 
for  forging  receipt  of  Sun  Fire  Office  society,  1077 
for  altering  receipt  given  by  clerk  of  bank  of  England  for  bank  note 
received  by  him  on  behalf  of  the  governor  and  company,  from 
corporation  of  London  Assurance,  1079 
RacBrvEBs.    (See  "  Accessaries,"  **  Larceny."} 

of  stolen  goods,  punishment  o^  951 
Rbcobds, 

stealing  and  avoiding,  927, 8 
RseisTSB, 

of  court  of  Admiralty,  indictment  against  for  enga^ng^as  proctor, 

698 
of  marriage,  for  making  false  entry  in  711 
Reokativo.    (See  **  Enhancing."} 
what  is,  527 

whether  offence  or  not,  536 
for  regprating  wheat,  535 
the  like  for  regratingf,  536 
other  counts,  537 

RUBABX, 

indictment  for  fbrginf^,  1064 
renders  interestedwitness competent,  1044 
Rblixv, 

order  for  indictment  for  disobeying,  287 
Rsuoioir.  Ain>  Public  Wobship.     (See  **  God."} 
Rescues.    (See  "Escapes,"  "Process,"  "  Public  Justice.") 
PreUndnary  ^otes.  Points  of  Xov,  ^c. 
definition,  182 

party  rescuing,  guilty  of  same  offence  as  original  offender,  182 
to  constitute  rescues,  the  felon  must  be  in  actual  custody,  183 
in  what  resembles  escape,  183 
if  a  traitor  break  prison  it  is  felony,  if  a  stranger  rescue  traitors  it  is 

treason,  183 
a  stranger  who  rescues  a  felon,  cannot  be  found  guilty  before   felon 

is  attainted,  183 
if  principal  die  before  he  is  attainted,  rescuer  wUl  be  fined  and  iav 
prisoned*  183 
CHm,  Law,  tol,  in.  i 


indictment  must  8«t  forth  nature  and  cause  of  imprisonment,  and 
special  circumstances  of  the  fact  in  question,  183, 193,  note  (•) 

BO  defect  can  'be  aided  after  rerdict,  183 

as  to  judgment  in  general,  183 

the  rescue  of  a  felon  at  common  kw  a  clergyable  fblony,  183 
JPrecedentt  of  Indictments. 

fbr  rescumg  prisoner  in  custody  under  justice's  warrant,  186 

for  rescue  of  prisoner  taken  under  warrant  of  justice  of  peace,  back- 
ed into  atiother  counter,  184  I 

Ibr  rescue  of  one  in  custody  under  justice's  warrant  for  having  game 
nets,  &c.  in  possession,  185 

Ibr  rescuing  rioter  out  of  hands  of  justice  of  peace,  offence  being  in 

his  own  view,  187  i 

fbr  rescuing  person  apprehended  for  affray  before  play-house,  and  as- 
saulting constable  in  execution  of  his  office,  188 

for  misdemeanour  in  bireaking  out  of  K.  B.  prison  to  which  defendant 
had  been  committed,  on  a  conviction  m  K.  B.  for  a  conspiracy, 
190 

for  assaulting  headborough  and  rescuineperson  in  custody,  193 

for  rescuing  person  taken  on  bill  of  Biliddlesex,  193 

fbr  rescuing  person  taken  on  ca.  ad  resp.  and  a  latitat,  194 

fbr  rescuing  defendant  in  custody  under  marshalsea  process,  19r 

at  common  law  for  assaulting  gaoler,  and  rescuing  two  prisoneis  in- 
dicted in  the  court  of  great  sessions  in  Denbighshire,  and  sen- 
tenced to  be  imprisoned^  198 

for  rescuing  person  from  constable,  charged  with  feloniously  sending 
a  letter  without  name  subscribed,  demanding  inoney,  9  Geo.  I.  c 
22.200 

for  rescuing  goods  distrained  for  rent,  201 

for  assaulting  oailifT  and  rescuing  distrained  goods  ibr  rent  of  lodger, 
201 

for  assault  and  reselling  goods  distrained  for  rent  after  fraudoient  re- 
moval, 202 

for  rescue  of  cattle  taken  dam.  feas.  before  they  were  imponndedy 
203 

for  rescuing  impounded  cattle  taken  dam.  fieas.  204 

for  breaking  pound  and  letting  out  a  mare,  205 

for  pound  breaches,  by  cutting  down  com  impounded  for  rent,  206 

endeavouring  to  rescue  persons  apprehended  for  cutting  down  a  tun- 
pike  gate,  493 

RXSCUX   AHD   DXSTROTIKG   GaOL,^ 

for  misdemeanour  in  pulling  down  cage,  prison,  and  stocks,  20f 

RXSGUXS  AHD   SniKIlTG   IK   COUHT. 

1.  Preliminary  JVofev.    Points  of  Lara. 

as  to  oifence  in  genetal,  208 

striking  in  courts  of  superior  jurisdiction,  or  drawing  sword,  is  pun- 
ishable with  loss  of  right  hand,  imprisonment  for  life,  and  forfeits 
ure  of  goods  and  chattels,  as  well  as  the  profits  of  lands  during 
life^  308 

the  rescue  of  prisoner  in  superior  court  without  actual  striking,  sub- 
jects the  offender  to  imprisonment  for  Ufe,  forfeiture  of  goods  and 
chattels,  and  profits  bf  lands,  309 

2.  nrtcedentsof  IndicimtntSy  &c. 
for  riot,  assault,  and  strildng  in  open  court  on  hoi<Kng  of  spedal  con- 

ittiMfton,  208 
for  riot  and  forcible  intrusion  where  commissioners  of  taxes  were  at^ 
ting,  and  assaulting  one  of  them,  214 

RXTXKVX, 

1.  P¥€U!min»*y  JVotes.    Points  of  Law. 
aiding  in  rescuing  smuggled  goods,  122 
receiving  the  felon  after  time  appointed  to  surrender,  123 
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RMV^wm^'feoniinued,) 

the,««u«  be  a  d4ib«.^  *««*.«.,.  M -at  mere  cuu^  n^tin,. 

venue  may  be  laid  in  any  county,  124 

excise  officers,  by  whom  proved  to  be  such,  124 

need  i|ot  be  stated  to  be  duly  constituted,  136 

that  the  g^ods  were  uncustomed  g>oods,  125 

ciorruption  of  blood  and  loss  of  dower  saved,  125 

rewards,  125 

obstructing  revenue  officer  on  shor?,  126 

how  prosecuted,  126 

indictment  lies  for  fraud  on,  139 
3.  Precedent  of  Indictmenta,  Uc, 

assembling  in  order  to  be  aiding  in  recusing  smuggled  gooda^  12^ 
.  for  assembling  armed  to  assist  in  running  uncustomed  goods,  126   ^ 

for  obstructing  excise  officer  on  shore,  126 

for  assaidting  excise  officers,  and  presenting  a  gun  at  them  in  defend* 
ant's  house,  which  they  had  entered  under  warrant,  upon  con- 
viction of  selling  liquor  unlicensed,  127 

against  three,  for  riotous  assembly  and  obstruction,  133 

for  misdemeanour  at  common  law,  assaulting  excise  officer,  in  execu* 
tion  of  duty,  and  rescuing  part  of  smugged  goods,  136 

for  misdemeanour  at  common  law,  in  assaulting  ctistom  houpe  officer, 
137 

for  misdemeanour  at  common  law,  for  assaulting  excise  officer^  en- 
deavouring to  seize  smuggled  goods,  137 

ibr  misdemeanour  at  common  law,  assaulting  excise  officer  in  execu- 
tion of  duty,  138 

for  misdemeanour  at  common  law,  assaulting  officer  of  customs^  and 
obstructing  him  in  securing  smuggled  goods,  138 

•gainst  surveyor  of  taxes,  for  persuading  a  coUecter  to  secrete  p^  of 
money  received,  139 

on  12  Geo.  HI.  c.  48.  for  felony  in  cutting  off  ctamps  with  intcfit  to 
put  them  on  deeds,  141 

for  attempting  to  bribe  revenue  officer,  139,  note 

for  riot  and  attempting  to  prevent  execution  of  revenue  act,  493    ' 

agunst  revenue  omcer  for  taking  bribe  and  giving  up  good%  689 

for  attempting  to  bribe  revenue  officer,  693, 695 

BSWAKDS, 

for  apprehending  offenders^  &c.  135, 216,  977>  1100  ^ 

Riire  Dboppiko, 

obtaining  money  by,  if  intent  to  steal,  larceny,  933 
Riots. 
1.  PoimU  of  Lam, 
what  offences  under  riot  act,  485, 6 
obstructing  officers  in  making  proclamation^  felony  vithoift  cleigy, 

486 
act  to  be  read  openly,  when,  486 

aiders  of  persons  unknown  demolishing  dweSing-houae,  felony  486 
not  necessary  to  constitute  felony,  that  13  persons  should  be  gmlty, 

486 
officers  authorised  to  command  services  of  persons  present  to  a^ure 

riotors,  486 
filing  rioter  in  attempting  to  arrest  him,  justifiable,  486 
as  to  verdict  in  general,  486 
as  to  offence  of  riots  in  general,  488 
definition,  488 

to  constitute  breach  of  peace,  there  must  be  three  offendef%  488 
if  six  be  indicted  and  fi^ur  die  before  trial,  488 
to  constitute  riot,  parties  must  act  without  lawfiU  authority,  488 
the  intention  also,  must  be  unlawful,  488 
there  must  be  an  actual  violence  or  ^  offer  to  comnut  it,  499 


Ixviu  iKDfeX 

Riots— (^coftfiftueJ.)       w 
.    the  distinction  Detween  riot,  roat,  and  unlatrful  assembly,  4S9 

at  common  law,  all  peace  officers  to  endeavour  to  suppress  riot,  489 
private  individuals  may  of  their  own  accord  arrest  rioters,  489 
justices  are  empowered  to  punish  offenders  in  summary  way,  489 
the  indictment  must  state  unlawful  act,  which  defendants  were  aboot 

to  commit,  489 
need  not  contain  the  words  <<  vi  et  armis,"  489 
not  necessary  to  insert  the  word  "  unlawfully,"  489 
may  state  defendants  to  have  been  guilty  with  others  unknown,  489 
how  defended  when  defendants  numerous,  489    ^ 
if  the  terms  **  riotously"  and  routously  be  in  indictment,  two  de- 
fendants cannot  be  found  guilty,  489 
it  is  advisable  to  add  count  for  common  assault,  where  individual  has 

been  attacked,  489  . 
if  prosecutor  prove  his  charge  against  three  defendants  only  out  of 

many  others,  he  will  succeed  against  those,  489 
punishment  at  common  law,  fine,  amprisonment,  and  sometimes  the 

pillory,  489 
2.  Precedents  of  Indietmente  for  Riots. 
for  a  riot,  breaking  open  ambassador's  house  and  taldng  goods,  58 
for  felony  in  continuing  riotous  assembly  an  hour  after  prodamadon 

by  justice,  on  I  Qeo,  1.  st.  2.  c.  5.  s'.  1.  485  * 

for  felony  in  beginning  to  demolish  house  on  1    Geo.  I.  st.  2.  c.  5.  487 
common  form  of  indictment  for  riot,  488 
for  riot  and  disturbing  commissioners  acting  under  property  tax  act, 

490 
for  riotously  assembling  to  prevent  execution  of  revenue  act,  493 
fbr  tumultuously  assembling  to  prevent  execution  of  turnpike  road 

act,  492 
endeavouring  to  rescue  persons  apprehended  for  attempting  to  cut 

down  turnpike  gate,  493 
ibr  riotously  kicking  about  afoot-baU  in  a  town,  494 
fbr  riot  in  Covent  Garden  Theatre,  and  preventing  the  acting  of  play» 

495 
for  tiot  by  several  footmen  at  Drury  Lane  Theatre,  and  breakinif 

/  lamps  when  the  prince  of  Wales  was  in  the  house,  AS9 
ffiT  riot  at  common  law,  and  an  assault  on  an  individual,  500 
.for  riot,  assault  and  fidse  imprisonment,  and  for  obtaining  money 

from  the  party  falsely  imprisoned  in  order  to  obtain  his  freedom. 

500 
for  riotously  assembling  and  hanging  the  effigy  of  a  person,  501 
for  riot  and  pulling- down  an  out-house  at  common  law,  502 
for  riotous  assembly  with  cutlasses,  &c.  breaking  into  a  room  part  of 

a  ware-house,  making  a  noise  therein,  and  assaulting  divers  per- 
sons there  and  beating  and  wounding  them,  and  brealung  to  |riecet 

the  furniture,  502 
for  a  riot  in  a  house  and  assaulting  a  lodger,  503 
for  riotousty  entering  plaintiffs  house  and  shop,  and  throwing  goods 

.    into  the  street,  504 
for  a  riot  and  assault  in  a  dwelling-house,  and  removing  goods,  504 
against  three  for  riot  before  dwelling-house  of  G.  H.  and  shooting  off 

loaded  gun  through  his  window  and  threatening  to  shoot  him, 

505 
Riot^  Inciting  tOf 
for  inciting  persons  to  make  a  riot,  506 
fbr  riot  and  conspiracy  in  K.  B.  prison,  and  attempting  to  blow  up 

wall,  1150 
SiTiB.    (See  ♦*  Water-course,"  ««  Highway.") 
navigable,  is  highway,  603 
how  to  describe,  632 
in  ^om  property  of  soil,  632  ^ 
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ROBBBBT. 

Pt*eUminary  Mte9,  on  PoinU  of  Larm^  &c. 

as  to  the  offence,  802  v 

definition,  802 

to  constitate  robbery  there  must  be  the  following^  cireumstuices. 

something  must  be  taken,  802,  3 

the  attempt  to  rob  is  clergyable  felony,  802 

to  constitute  taking  the  property  must  pass  into  possession  of  offender, 
802 

the  taldngmust  be  from  the  person,  802 

if  the  property  be  taken  in  the  presence  of  a  .person  it  is  sufficient^ 
803 

there  must  be  a  violence  and  putting  in  fear,  803 

property  must  be  taken  against  the  will,  803 

violence  is  implied  from  putting  a  party  in  fear  and  vice  versa,  803 

definition  of  robbery,  803 

if  no  actual  force  be  used  at  the  time  of  parting  with  the  property  the 
party  parts  with  it  for  the  purpose  of  bringing  offender  to  justice^ 
no  capital  offence,  804 

the  influence  over  the  prosecutor's  mind,  must  be  snch  as  to  disena^ 
ble  him  from  making  resistance,  804 

to  constitute  robbery  where  actual  violence  isTelied  on,  and  no  put- 
ting in  fear  can  be  expressly  shewn,  there  must  be  a  struggle  -or 
at  least  a  personal  outrage,  804 

nor  will  a  pretence  of  any  kind  excuse  where  the  essence  of  the  crime 
is  clear,  805 

indictment,  805 

venue  must  be  laid,  and  proved  in  the  county  where  offence  took 
place,  805      ^    . 

where  mail  is  robbed,  venue  may  be  laid  in  county  where  offence  was, 
or  where  defendant  was  taken,  805 

must  be  stated  to  have  been  feloniously  committed,  805 

must  shew  that  property  was  taken  with  violence  from  the  person, 
805 

the  term  violently  not  requiate,  805 

not  necessary  to  conclude  against  the  statute,  805 

on  the  trial  defendant  may  be  convicted  of  simple  larceny,  806 

punishment,  806 

clergy  taken  away  from  principals  and  accessaries  before  the  fact^  806 
Precedents  o/  IruUctmenU, 

for  a  robbery,  806 

for  a  robbery  on  highway  and  stealing  book,  money,  and  bill  of  ex- 
change, 806 

for  robbing  in  dwelling-house,  807 

for  sssault  with  intent  to  rob  by  menaces,  &c.  807 

the  like  with  offensive  weapon,  809 
Rout.    (See  "  Riot,*') 

distinction  between  rout  and  rio^  489 

S. 

Sabbath.    (See  <«  God.") 

no  offence  at  common  law,  to  sell  goods  on,  20, 

statutes  enforcing  observance  of,  ^ 

indictment  for  breaking,  20 

for  selUngale  and  beer  on,  67^ 
Sacbuxob, 

indictments  for,  992, 1102 
Salt, 

indictment  for  conspiracy  to  raise  price  of,  1164 
SAjrexvABT.    (Sec  "Process.**) 


la,  IKDE3(. 

ScAVBAi.    (See  <<  libel/') 

indictment  against  for  not  deanaing  road,  587 
Sciurrxm.    (See  "  Knowledge/'} 

SCXLICXT,  ,  X 

observation  on,  550 
ScBir  Ricsirr, 

notreceiDt  for  money  within  3  Geo.  II.  and  25  and  7  Geo.  n.  if  not 
filled  up  with  name  of  subscriber,  1032 
ScniPTuaxs.    (See  «  God.") 

8KucAir» 

personating  in  order  to  receive  his  wages,  felony,  1030, 1082 
taking  false  oath  in  order  tp  obtain  administration  to,  316 
forging  tickets  for  wages  of,  &c.  1030 

SsDiTiOH.    (See  «« Words.'f) 

SsDUcixe  Abtiyickhs.    (See  <«  Artificers,"  «  Trade.") 

Skductiov.    (See  "Rape.") 

SXISVBX, 

of  goods  by  excise  officer  stated,  125,  693 
SxLLiiTG  Cloth  Falsxlt.  Maeksd, 

for  selling  cloth  with  alneager's  seal  counterfeited  thereon,  539 
SxLUHe  Orricxs,  aits  Bbibkbt. 
Preliminary,  Mte*,  on  JPointt  of  Law, 
as  to  the  offence  in  general,  681 
criminal  at  common  law,  681,  2 
further  prevented  by  several  statutes,  681,  2 
persons  guilty  of,  disabled  from  holding  the  office  again,  681, 3 
the  statute  5  and  6  Edw.  VI.  c.  11.  does  not  extend  to  offices  in  fee  or 

any  employment  in  the  plantation,  681 
bribery  is  punishable  by  fine  and  imprisonment,  681,  3 
^Precedents  of  IntUctmenta,  &c. 

for  corruptly  agreeing  to  receive  the  office  of  distributor  of  stamps 

for  the  county  <m  Dorset,  on  condition  of  allowing  the  fomer  to 

have  the  profits  for  life,  681 
■for  Attempting  to  bribe  a  first  lord  of  the  treasury  in  order  to  procure 

the  reversion  of  an  office  in  Jamaica,  684 
against  revenue  officer  for  comipUy  giving  up  goods  forfated  and 

taking  bribe,  on  24  Geo.  III.  689 
for  offering  to  bribe  revenue  officer  to  give  up  and  to  refirain  from 

seizing  goods  forfeited,  on  24.  Geo.  III.  693 
by  attorney  general  for  offering  bribe  to  revenue  officers^  on  24  Geo. 

m.  695 
against  an  officer  for  receiving  presents  in  India,  contrary  to  33  Geo. 

m.  c.  52.  s.  62.  697 
agiunst  a  register  for  engaging  as  a  proctor,  698 

SXBOX. 

on  22  Geo.  m.  c.  40.  for  forcibly  entering  dwelliqg*house  with  intent 
to  cut  serge  in  the  loom,  and  cutting  same,  1116 
SxBYABT.    (Sec  "  Apprentice,"  «« Clerk,"  ««  Petty  Treason.") 
master  when  liable  for  act  of,  556 

SXSSIOKS, 

at  GmldhaU  described,  346 

at  Westminster,  description  of^  460 

have  jurisdiction  in  perjury  by  statute,  306 
Snxr.    (See  «  Larceny.") 

indictment  for  steafing,  977 
SBXBirr.    (See  «  Office.*^) 
Shillibo.    (See  **  Coin.") 
SaiM.    (See  "Piracy.") 
Sbootibo, 

indictments  for,  752 

with  intent  to  obstruct  process,  &c.  155 
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Shop, 

offence  of  steaUng  in,  941,  S 

indictment  for  stealing  in  to  the  value  of  fire  ahiDinga,  990 
Sbobt  WxieBT.    (See  «<  Weights  and  Ueasutes/') 
SiBUBs.    (See  «  Larceny ."Y 

indictment  for  stealing,  965 
Slews.    (See  '-Libel." 
SiTUATiOB.    (See  "Office,"  •« Larceny.") 
SuLKBXB.    (See  "Libel") 

SLAVeHTBB-HoVSX, 

indicted,  648 

for  slaughtering  horses  without  notice  to  inspector,  7^ 
Slittibs  Nosx.    (See  **  Corentiy  Act") 

SODOMT, 

indictments  for,  48,  9 

for  a  solicitation  to  commit,  50 

for  assault  with  intent  to  commit,  50 

for  peijury  on  trial  of,    (See  ^  Pcijury.") 

SOLDISB, 

for  seducing  from  alleffiance,  101 
persuading  to  desert,  now  punished,  102 
SouciTOB.    (Sec  "Attorney.**) 

SODTB    SbA   CoMFABT, 

for^ries  upon,  considered,  1027 

agamst  clerk  o^  for  forgery,  1053 
SavABx, 

indictment  for  laying  rubbish  in,  622 
Stabbibci,  STATtnn  or.    (See  "  Miuder.") 
Stablb, 

offence  of  stealing  in,  943 
Stamps.  (See  "Revenue,"  "Forgery.") 

for  cutting  off  stamps  in  order  to  put  them  6n  Other  deeds^  141^ 

for  forging  and  uttering,  1057 

for  forging  hat  stamps,  1060 

for  forging  stamp  on  calico,  1060 

Ibr  forging  stamp  on  hides  and  skint,  1061,  2 
Stock, 

forgeries  relating  to  transfer  of,  considered,  1023 

indictment  for  forging  transfer  of,  1052 
Stoxbb  Goods, 

taking  money  to  return,  218, 219 
Stbaboubo, 

indictment  for,  768 
Strikibo.    (See  "Churchyard.") 

in  court,  208,  214 

word  "  strike"  proper  when  death  caused  by  violence,  7iS 
Svbobbatiov.    (See  "Perjury.") 

indictment  fbr  attemp^g  to  suborn,  478 

SVBPSBA, 

stated,  235 

StfXPOOATIOB, 

indictment  fbr,  163 

for  attempting,  829 
SuBDAT.    (See  "  Sabbath.") 
SumexoB, 

indictment  against  for  ezpoang  children  with  infectious  disorder,  SS5 

SUBVBTOB, 

of  highwavs,  in^ctment  against  for  embezzlement,  66 
for  not  making  rate  accordingto  order  of  justices,  285  i 

SwBABXBo.    (See  "Perjury.")' 

TSBOB, 

import  of  word»  1040 
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TXBXTKTy 

of  road  otft  of  repair  not  necessary  to  state,  570,  6 

TaSATRB,  - 

indictment  for  riot  at,  495,85 
audience,  when  have  a  right  to  hiss  at,  495 
g^ing  with  intent  to  make  disturbance  at,  illegal,  495,499 
Theft.     (See  "Larceny,"  "  Robbery.") 
Thbbats  at  Coviffoir  Law.    (See  << Extortion."} 
what  kind  of  threat  must  be,  841 
for  extorting  money  under  pretence  of  prosecuting  for  unnatural 

crime,  841 
for  obtaining  money  by  threatening  to  have  party  pilloried  and  im- 
prisoned, 482 
THBXATXinirG  Lbttkbs. 
PreUndnary  ^otet  on  PoinU  of  Lav. 
as  to  offence  of  sendinr,  843     , 
letter  signed  with  initios  is  sufficient,  844 
a  bank  note  is  within  meaning  of  statute,  844 
threatening  to  impute  crime  of  murder  is  sufficient,  844 
indictment  must  pursue  words  of  statute,  and  set  forth  letter  exactly, 

844 
defendant's  intent  must  be  correctly  stated,  844 
venue  may  be  liud  in  any  county  under  9  G.  I.  c.  22.  s.  14.  844 
evidence  of  prior  and  subsequent  correspondence  may  be  received, 

844 
Precedenio  of  TfuHctmentsfor, 
on  9  Geo.  I.  c.  22.  for  sending  threatening  letter  witii  fictitious  name 

demanding,  &c.  846 
offence  on  30  Geo.  11.  c.  24,  s.  1.  846 
this  includes  a  loriting'  in  general  with  or  without  a  signature  and  the 

party  delivering  it,  846 
an  intent  to  extort  is  sufficient,  846,  7 
the  same  rules  are  requisite  as  in  indictment  or  9  Geo.  I.  c.  22.  or  27 

Geo.  n.  847 
for  sending  a  letter  threatening  to  charge  capital  felony,  846 
for  sending  letter  charging  prosecutor  with  sodomy,  847 

TlXB, 

not  necessary  to  prove  as  laid,  739,  751 

in  burglary  with  what  exactness  must  be  stated,  1095 

TiPSTAPF.    (See  **  Extortion.") 

indictment  against  for  extortion,  296 

ToKxir.    (See  ««  Cheats,"  and  <«  False  Pretences.") 

TouEBATioir  Act.    (See  **  Dissenters.") 
indictments  on,  24 
statute  not  confined  to  disturbances  m  meeting-house,  28.  note 

Toll  Collectob.    (See  «  Extortion.") 
indictment  against,  for  extortion,  299 
for  assault  on,  832 

Tools,  fob  haviito  iir  Possxssiok.    (See  «  Coin.") 
PreUndnartf  ^otet  on  PonUt  of  Law.  Uc, 
it  is  a  misdemeanour  at  common  law  to  have  to<rfs  in  possesston*  108 
by  8  &  9  W.  m.  c.  26.  s.  1.  it  is  made  high  treason,  109 
a  mould  is  an  instrument  within  the  meaning  of  .the  statute,  109 
coining  press  a  « tool  or  instrument"  within  the  act,  109 
tool  to  counterfeit  forp^eign.coin  within  act,  sed  quaere,  109 
limitation  of  prosecution,  109  ^ 

Precedents  of  Indictmenio,  &c. 

for  treason  in  having  tools  for  coining  in  possession  on  8  8c  9  W.  IIL 

ibr  treason  in  hiding  and  concealing  coimdg  tools  on  8  &  9  W.  DL  c. 
26.  110 
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Tbabb,  Omircxs  AeAiKST. 

1.  ^ainai  bonkrupta, 

against  bankrupt  for  concealing  effects  on  5  Geo.  II.  509 
on  5  Geo.  II.  against  bankn^t  for  neglecting  to  surrender  himself  to 
give  information,  523  j  * 

2.  For  rcdHng  Price  of  PrwinonB^ 
},By  False  Humours,  &c: 527 

for  various  oiTences  tending  to  raise  price  of  hops,  527 

|br  spreading  false  rumours  to  enoance  price  of  hops,  stating  ru- 
mours, 527 

for  raising  rumours  generally  without  stating  them,  529  v 

persuading  dealers  not  to  bring  hops  to  market  but  to  reserve  them, 
529 

engrossing  by  buying  with  intent  to  sell  again  at  exorbitant  profit, 
529 

the  like  stating  other  oontracts,  529 

other  offences,  530 

for  various  offences  tending  to  raise  price  of  hops,  530 

purchasing  bops  by  forehand  bargain,  530 

buying  large  quantities  of  hops  of  divers  persons  named  with  intent 
to  resell  them  at  unreasonable  profit,  531 

buying  all  growtii  of  hops  in  several  pai^es  with  like  intent,  531 

buying  hops  of  persons  named  with  same  intent,  531 

buying  by  forehand  bargains,  531 

persuading  persons  not  to  carry  hops  to  market,  532 

engrossing,  by  buying  of  persons  unknown,  532 

2.  By  Fore$tamng,  532 

for  forestalling  lambs  in  way  to  public  market,  532 
.  like  for  forestalling  cows,  by  buying  several  persons',  533 

3.  By  EngroBting,  534 
for  eng;TOSsing,  534 
like  in  another  form,  535 

4.  By  RegraHngy  535 

for  regrating  wheat,  535 

for  reg^ting,  another  offence,  536 

different  offences,  537 

3.  For  Forcibly  Ob^irucHotu  of  Trade, 

upon  36  Geo.  HI.'  for  assault  with  intent  to  prevent  man  from  buying 

com,  538 
fbr  assault,  &c.  with  intent  to  stop  g^n,  538 

4.  For  Selling  Cloth  Falsely  Marked, 

for  selling  doth  with  almager's  seal  counterfeited  thereon,  539 

5.  For  SeUingup  Trade  vdthout  Apprenticeships  539 

for  exercising  trade,  not  having  served  apprenticeship,  539 
for  employing  person  who  had  not  served  apprenticeship,  541 
PreUndnary  J^dtes,    Points  of  Law,  Uc,  539  to  541 
Precedents  of  Indictments,  &c, 

6.  For  Seducing  Manufacturers  to  leave  Xingdom,  542 
for  enticing  artificer  to  leave  kingdom,  542 

like  in  another  form,  544 

on  5  Geo.  I.  for  preparing  to  go  abroad  and  use  trade  of  combmaker„ 
545 

7.  For  Exporting  Machines 

on  21  Geo.  III.  for  attempting  to  transport  machinery,  545 

for  having  machinery  in  custody  with  intent  to  export,  546 

for  collecting  tools  with  intent  to  export,  546 

for  obtaining  g^ods  with  intent  to  export,  547 

on  21  Geo.  III.  c.  37.  for  putting  on  board  ship  machines  and  models 

in  cotton  manufactory  in  order  to  export  same,  547 
for  putting  oq  board  implement  used  in  manufacturing,  548 

Crirn,  Late,  tol.  hi.  Jb. 
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TmABB,  Omircxs  ABAnmr-^cotuifmed,) 
8.  For  Uauty  and  Illegal  Brokerage^  54S 
foruBiii7y548 

for  receivings  more  than  proper  sum^r  procmini^uuiiiity,  550 
TftAiTOB.    (See  ««  Hig^h  Trealbn,"  ««  Coin/*  «  Petty  TreMon.") 
TRAjrspoBTATToir,  RxTUKNiire  raox. 
PreUndnanf  ^otes  on  Point»  of  X^nv. 
the  offence,  215 
if  felon  be  found  at  larg^  before  ezpintion  of  term,  he  is  goilty  of 

felony,  215 
the  venue  either  where  party  apprehended  or  ordered  to  be  tnnft- 

ported,  215 
what  proof  of  sentence,  and  order  of  transportation,  215 
only  necessary  to  state  effect  and  tenor  of  conviction^  215 
povertv  and  inability  to  leave  kingdom  suffident  defence,  215 
reward  for  prosecuting  conviction,  20^  2lo 
Precedent  of  IndUtmenU^  Uc, 
for  felony  in  retuminji^from  transportation,  16  Geo.  II.  c.  15.  a.  1. 315 
against  felon  for  being  at  ]arg«  atter  convictiqp  at  quarter  aea 

16  Geo.  n.  216 
for  being  at  large  after  sentence  of  death,  respite^  and  order  of 
portation,  on  16  Geo.  n.  218 
Tbxasohs.    (See  «High"  and  <<  Petit  Treason.") 
Tbbasubx  Tbovx, 

larceny  to  take,  926 
Tbxks, 

on  9  Geo.  I.  c.  22.  for  cutting  down  trees  growing  for  omamest,  1116 
Tbbspass, 

indictment  does  not  lie  for  mere  dvil  trespass,  504^  1121 
Tbihitt,  OrrEircBs  Aoaxitst.    (See  **  God.") 
TuxuLTTOus  PETiTioiriire. 

1.  Preliminary  J^otes.    Points  of  Law. 
offence,  nearly  dUied  to  that  of  riot,  507 
what  is,  507 

created  by  13  Car.  2.  c.  5. 507 
bill  of  rights  does  not  repeal  that  act,  508 
offence  to  be  prosecuted  within  six  months  and  proved  by  two  or 

more  witnesses,  508 
no  prosecution  under  this  statute,  508 

TUBHPIKX, 

for  cutting  down  and  destroying  turnpike  gate,  665 
'    for  assembling  to  prevent  execution  oi  turnpike  act,  493 

for  endeavouring  to  rescue  persons  apprehended  for  catting  dovn 
turnpike  gate,  493     * 

TVBirPlKB  COLLXCTOB, 

for  assault  on,  in  execution  of  office,  832 
indictment  against,  for  extortion,  299 
Ttbvbit  Tickxt, 

exempts  from  parish  office^  266 

V. 

Vabiavcx, 

in  forgery,  1040 
Vbitob, 

in  high  treason,  63 
In  IndictmenU, 

on  19  Geo.  U.  c.  34.  and  43  Geo.  m.  c.  156.  124 

for  assaulting  excise  officers  on  shore,  127 

in  indictments  for  re^u-ning  from  transportationa  215 

in  indictment  for  dera*oying  turnpike  gate,  665 
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VMxnn^^Ceimtinued.J 

in  indictments  where  penalty  given  to  poor  of  parish,  678 

in  prosecutions  for  bigamy,  719 

in  murder,  733 

in  robbery,  805 

in  indictments  for  sending  threatening  letters,  844^  7 

in  indictments  for  libel,  872 

in  larceny,  944^  5  • 

in  indictments  for  stealing  from  a  mail,  978 

in  for^ry,  1039 

in  indictments  on  black  act,  1087, 1107 

in  burglary,  1100,  note  (Ar) 

in  arson,  1107 

in  indictments  for  forcible  entry,  1122 

in  indictments  for  stealing  from  wrecks  1135 

in  conroiracy,  1145     ^ 

for  challenges.    (See  <<  Highways,")  849 
Vx  Bt  Abkis, 

not  necessary  in  indictment  for  riot,  489 
Vi«w.     (See  «  Highways.") 

how  it  may  be  obtained,  574  « 

U. 

USXAWVULLT, 

that  word  not  necessary,  when,  1042,  489 
UKXjcnrsxD  Housss, 

for  keeping  ale-house  without  licence,  671 

for  seUing  ale  and  beer  on  a  Sunday,  672 

for  keeping  unlicensed  dancing-house^  672 

for  keeping  disorderly  house  for  fighting  cocks,  &c.  673 

for  keeping  gaming-house,  bUliards,  and  an  E.  O.  table,  673 

for  keeping  gaming-house  to  play  at  Faro,  675 

for  keeping  a  common  gaming-house  for  billiards,  677 
UvwROLSSoxx  Pboyisiohs.     (See  <<  Health.") 
Preliminary  ^otes.  Points  of  Law, 

as  to  offence  of  selling  unwholesome  provisions,  556 

misdemeanour  at  common  law,  knowingly  to  g^ve  any  person  injuri- 
ous food  to  eat,  356 

when  baker  liable  for  act  of  servant,  556 

indictment  need  not  state  delivery  of  bread  or  the  materials  which 
rendered  it  unwholesome,  SSt 
PrecedentM  of  ItuUctmentt,  ^c. 

against  contractor  for  supplying  marines  in  barracks  with  bad  and  un- 
wholesome bread,  556 

for  supplying  hospital  with  unwholesome  bread,  558 

for  selling  bread  mixed  with  allum,  559 

YoLUHTABT  EscAPE.    (See  *'  Escape.") 

what  and  how  punished,  171,  2 

indictmentfor,  171,  8cc. 
Uirni., 

construed  incluttvely,  i^istance  o^  697 

USVBT. 

PreHtninwry  J^oteMy  Point*  ofLaw,  Uc, 
as  to  offence  in  general,  548,  9 
indictment  unusual,  548 

taking  exorbitant  interest,  misdemeanour  at  common  law,  549 
unless  interest  exceed  40  per  cent.,  not  indictable,  549 
penalties  by  12  Car.  H.  c.  13  and  12  Ann,  sUt.  2.  c.  16. 549 
no  criminal  proceeding  for  agreement  to  take  illegal  interest,  549 
quarter  sessions  have  no  power  over  this  offence,  549 
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Ububt— (^cwitfnijtfd.  J  * 

court  of  K.  B.  will  not  grant  infonnatlon  after  time  for  commence- 
ment of  action  has  elapsed,  549 
indictment  must  contain  all  requisites  of  a  dedaration,  549 
taking  more  than  lOt.  per  cent,  for  procuring  an  annuity  is  pumihs- 
ble  by  fine  and  imprisonment,  549 
•  not  necessary  to  prove  exact  sum  laid  in  indictment^  549 
Precedent  of  TiutctmerU^  Uc. 
for  usuiy,  548 

for  receiving  more  than  10«:  for  procuring  an  annuity,  550 
UTTxanre.    (See  "Forgery.") 

'W. 

Walis, 

plundering  wreck  in,  1135 
Waeshoubb, 

stealing  in,  943 
Wabrabtt, 

of  magistrate  to  levy  penalties,  129 

delivery  of,  to  constable,  130 
"Watcb, 

who  can  be  compelled  to  keep,  378  ' 

Watxbcoubbss.     (See  "Bridges,"  « Highwa3r8.") 
PrecedenU  fornot  Repairing, 

against  dean  and  corporation  of  city,  for  sufTeriDg  water-comne  whick 
usually  supplied  inhabitants  with  water,  and  which  they  were 
bound  to  cleanse,  &c.  to  be -so  filthy  as  to  become  a  public  nuis- 
ance^ 603 

fbr  suffering  a  port  to  be  filled  with  rocks,  stones,  &c.  so  as  to  prevent 
ships  from  entering.  Against  mayor  and  burgesses  of  a  town 
corporate  bound  to  preserve  it  in  navigable  condition,  605 

presentment  by  commissioners  of  sewers  for  not  repairing  part  of  a 
wall  blown  up,  by  spring  tides  and  which  defendant  by  reason  of 
his  tenure  was  bound  to  repair,  606 

for  nuisances  to,  by  actual  obstruction, 

for  making  embankments  and  narrowing  river  Thames,  622 

for  making  embankment  or  wharf  projecting  into  Thames,  635 

for  stopping  an  ancient  water-course,  whereby  the  water  overflowed 
the  adjoining  highv^y  and  damaged  it,  637 

for  cutting  gap  in  bank,  which  confined  water  in  water-course,  where- 
by it  overflowed  and  injured  highway  adjoining,  621 

^or  placing  putts  in  the  river  Severn,  and  obstructing  navigation,  638 

for  erecting  ledges  and  dams  in  river  Thames,  and  injuring  navigatkni, 
639 

for  nuisance  by  diverting  water-course  running  into  public  pond,  640 

for  nuisance  and  obstruction  on  river  Thames  by  keeping  vessel  sunk 
there,  641 
Watxbxabk, 

not  necessary  in  forgery  of  bank  note,  that  forged  paper  ahould  con- 
tsin,  1039 
WxioBTs  Avn  MIabubss.    (See  " Cheats  and  False  Pretences.**) 

for  selling  by  false  weights  and  measures,  1001 

against  baker  for  selling  bread  short  of  weight,  559 
Whabf, 

indictment  for  making,  projecting  over  Thames,  635 
Wipe.    (See  «  Divorcq,"  «  Petit  Treason.") 

how  to  prove  marriage  in  petit  treason,  744 

when  witness  against  her  nusband,  818 

husband  and,  one  in  law,  1141 

seisin  in  right  of,  stated,  1063 
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'that  word  necessary  in  indictment  for  perjury  on  statotes  315 
whether  in  indictment  for  perjury  at  common  law,  309 
in  indictments,  on9iGeo.I.  c.  22.  792 
Wills, 

foigery  ofj  considered,  1036 

for  forging  will  with  intent  to  defraud  heir,  1067 

the  like  of  copyhold  premises  to  defraud  coheiresses^  1069 

WlirCHBeTBR, 

SUtute  of,  278 
WiTinsB  DissuADiire  to  erm  Etidutcb.  (See  <<  Evidence,"  ^Peijury.'^) 
PwnU  of  Lara.   * 

offence  at  common  law,  235 

attempts  to  stifle  evidence  crimina],  t35 
Precedtntt. 

for  dissua^ng  witness  from  giving  evidence  against  person  indicted, 
235 
WooLLiv  Cloth.    (See  **  Larceny. 'M 

offence  of  stealing  considered,  933 
WoEDB.    (See  "Libel.") 

for  speaking  seditious  words  of  the  king,  and  officers  of  goardsy  94 

against  dissenting  preacher  for  seditious  Words  in  sermon,  95 

for  seditious  woras  respecting  the  king,  peers  and  constitutioot  96 

for  seditious  words  against  king  and  goyemment,  97 
Wbbcks.    (See  "Piracy.") 

for  stealing  from,  in  Wales,  1135 


3  blQS  Qb3  im  22a 


